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[1]  IN  THE  UNITED  STATES  DISTRICT  COURT 

FOR  THE  DISTRICT  OF  COLUMBIA  ,  ;V 

#  f  #  *m  •  ,  ^  #  ,  -  :  . 

Criminal  No.  135-51 
The  United  States 

.  .  v.  ■  V  ;  v 

Frank  J.  Proctor  and  Albert  Allen,  defendants.. 


"  • '  r‘:  Washington,  D.  C. ; 

April  18,  195L 

The  above-entitled  action  came  on  for  trial  before  the 
Honorable  Richmond  B.  Keech,  and  a  jury,  at  1:30  o’clock 
P-m-  ‘  '  '  -  V, 

•  ••  •*  /  ■■  ,  •% 

APPEARANCES: 

On  behalf  of  the  United  States:  .  v«s 

John  C.  .Conlebt,  Jr.,  and 
Harou>  H.  Bacon, 

Assistant  United  States  Attorneys . 


On  behalf  of  the  defendant,  Albert  Allen: 
.  Robert  X  Miller,  Esq., 

Kenneth  D.  Wood,  Esq.,  and  • 

.  James  M.- Young.  . 


On  behalf  of  the  defendant,  Frank  J.  Proctor:  . 

*•  .  '  .  ;  •  ••  •’  %  t  •  .  • 

E.  Paul  Yaselu,  Esq.  .  .  . 

[72]  (Thereupon  at  4:20  o’clock'  pjn.,  the  trial  was  re- 
cessed  until  Thursday  morning,  April  19, 1951,  at  10  o’clock 
a.m.) 

[73]  •  .  Washington,  D.  CX, 

'  Aipril  19,  195L  : 
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The  trial  of  the  above-entitled  action  was  resnmed  before 
the  Honorable  Richmond  B.  Keech,  and  a  jury,  at  10  o’clock 
ajn.,  pursuant  to  the  adjournment  taken. 

[75]  PROCEEDINGS 

THE  COURT:  Gentlemen,  will  you  come  to  the  bench? 

(Thereupon  counsel  approached  the  bench  and  conferred 
with  the  Court,  out  of  the  hearing  of  the  jury,  as  follows:) 

MR.  YASELLI :  Originally  I  represented  also  Albert 
Allen,  but  then  the  two  were  inconsistent  and  I  withdrew 
representing  Allen,  and  represented  Proctor. 

THE  COURT:  Mr.  Wood,  you  and  Mr.  Young  and  Mr. 
Miller  are  representing  Allen. 

MR.  WOOD :  Yes. 

THE  COURT :  And  you  are  prepared  to  go  forward  in 
this  case? 

MR.  WOOD :  Yes. 

THE  COURT :  Then  there  is  no  reason  why  Mr.  Yaselli 
shouldn’t  withdraw  as  counsel  for  Allen? 

MR.  WOOD:  No,  I  see  no  reason,  Your  Honor. 

I  may  be  a  little  premature  with  this  observation.  Your 
Honor. 

I  noticed  in  the  paper  this  morning  that  there  was  an 
account  with  respect  to  the  Nesline  trial  wherein  Judge 
Holtzoff  indicated  he  felt  the  jury  had  gone  astray.  Of 
course  it  is  only  a  newspaper  account,  but  nevertheless  some 
of  these  jurors  may  have  read  it 

I  don’t  know  whether  Your  Honor  would  want  to  take  it 
[76]  up  at  this  time  or  not.  All  we  are  asking  for  is  that 
Your  Honor,  at  the  conclusion  of  the  case,  instruct  the  jury 
that  those  who  did  read  it  that  it  shall  have  no  effect  on 
them  with  respect  to  this  case,  and  anything  that  the  Judge 
may  have  said  in  another  homicide  case  shall  not  influence 
them. 

THE  COURT :  You  are  certainly  entitled  to  that,  and  you 
think  it  ought  to  be  said  at  the  end  of  the  case  ? 

MR.  WOOD :  I  will  leave  that  to  Your  Honor’s  discretion. 
I  may  be  a  little  premature. 

THE  COURT :  I  will  let  you  gentlemen  suggest  when  it 
should  be  said.  If  you  left  it  to  me  I  think  it  probably  would 
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be  more  effective  at  the  end  of  the  case,  because  we  have 
already  told  them  to  ignore  anything  they  may  see  in  the 
paper. 

MR.  WOOD :  That  is  right 

THE  COURT :  Have  yon  any  thought  on  that,  Mr.  Con- 
liff? 

MR.  CONLIFF:  No.  I  think  Your  Honor’s  suggestion  is 
a  good  one. 

THE  COURT:  I  will  try  not  to  forget  it 

MR.  WOOD:  We  will  bring  it  to  Your  Honor’s  attention 
at  the  end  of  the  case. 

THE  COURT :  I  don’t  think  I  will  forget  it,  but  I  will  rely 
on  you  to  remind  me. 

MR.  WOOD :  I  would  like  to  make  one  further  observa¬ 
tion.  I  didn’t  learn  until  last  evening,  at  the  conclusion  of 
the  [77]  day’s  session,  that  the  defenses  in  this  case 
were  inconsistent. 

I  talked  to  Mr.  Yaselli  last  night,  and  it  is  the  first  time 
I  learned  of  it. 

I  would  like  the  record  to  show  that  although  we  are  a 
little  late,  due  to  the  fact  we  had  no  notice  of  it,  that  we 
would  like  to  suggest  to  Your  Honor  that  there  should  be 
a  severance  in  this  case,  not  for  the  purpose  of  trial  because 
we  would  be  willing  to  start  trial  right  now  as  far  as  Allen 
is  concerned,  but  under  the  circumstances  and  due  to  the 
fact  we  were  not  apprised  of  it  earlier  we  would  like  to 
suggest  that  the  record  indicate  we  have  requested  a  sever¬ 
ance  at  the  first  opportunity. 

THE  COURT:  I  think  I  will  deny  that.  Do  you  have 
something  to  say  ? 

MR.  CONLIFF :  I  see  no  sound  basis  for  it 

THE  COURT :  I  will  deny  that. 

I  asked  you  gentlemen  to  come  to  the  bench,  and  this  need 
not  be  on  the  record. 

(Then  followed  a  discussion  off  the  record.) 

MR.  BACON :  If  Your  Honor  please,  I  hesitate  to  have 
to  mention  this  at  this  time.  A  very  innocent  happening 
occurred  this  morning  that  I  think  should  go  in  the  record. 

Juror  No.  3  saw  me  over  at  the  grill  across  on  the  corner 
when  I  was  having  a  cup  of  coffee,  and  in  a  very  [78]  jo- 


vial  tone  said,  “Why  didn’t  yon  strike  me  from  the  panel,” 
and  I  turned  to  him  I  told  him  I  was  sorry  that  I  would 
have  to  be  rude  but  it  was  against  the  rules  of  the  Court  for 
me  to  discuss  it  with  him  at  alL 

*  i  •  • 

I  only  bring  it  up  at  this  time  so  that  it  will  appear  in  the 
record.  He  apologized  and  said  that  he  had  said  it  without 
thinking,  but  I  thought  Your  Honor  and  defense  counsel 
should  know  it  •  .  . 

Th  COURT :  What  is  your  reaction? 

MB.  WOOD :  I  have  no  feeling  in  the  matter. 

THE  COURT :  Have  you  any  feeling  about  it  Mr.  Yasellif 

MR  YASELLI:  Notat  alL 

THE  COURT:  I  think  you  ought  to  be  commended,  Mr. 
Bacon,  as  I  know  you  would,  and  any  counsel,  in  bringing 
any  matters,  whether  it  is  of  value  or  of  no  value,  so  that 
we  all  know  everything  that  transpires. 

From  the  Court’s  point  of  view  I  always,  say  anything 
directly  to  counsel  so  they  will  know.  So  I  understand  no 
one  wants  to  do  anything  about  it  and  has  no  objection  to 
the  particular  juror  sitting  in  the  case. 

MR  WOOD:  No,  sir. 

MR  YASELLI:  No,  sir.  ; 

(Thereupon  counsel  resumed  their  places  at  the  trial 
table  and  the  following  proceedings  were  had  in  open 
court:)' 

[79]  THE  DEPUTY  COURT  CLERK:  Will  all  wit¬ 
nesses  in  this  case  step  forward  to  the  witness-  room. 

THE  COURT:  Are  you  ready  to  proceed,  gentlemen f 

MB.  CONUFF :  Yes. 

\  •  * 

THE  COURT:  Are  you  ready,  Mr.  Yaselli? 

.  MR  YASELLI :  Yes. 

THE  COURT:  Are  you  ready,  Mr.  Wood?  . . 

[80]  THE  COURT:  You  may  proceed  with  your  open¬ 
ing  statement: 
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OPENING  STATEMENT  TO  TEE  JURY 
ON  BEHALF  OF  THE  UNITED  STATES 

MB.  BACON:  May  it  please  the  Court,  and  ladies  and 
gentlemen  of  the  jury: 

In  support  of  the  indictment  in  this  case,  which  charges 
Albert  Allen  and  Frank  J.  Proctor  with  two  counts  in  the 
indictment,  one  charging  robbery,  and  one  charging  murder 
in  the  first  degree,  the  Government  intends  to  show,  that  is 
to  prove  to  you  ladies  and  gentlemen,  the  following  infor¬ 
mation: 

The  Government  intends  to  show  that  Albert  Allen  was 
employed  by  the  Uline  Ice  Company  as  an  ice  cube  cutter. 
That  he  was  employed  by  the  Uline  Company  off  and  on 
for  a  period  of  approximately  five  years,  and  that  during  the 
month  of  December,  particularly  for  two  weeks  prior  to 
December  30, 1950,  that  Allen  was  at  that  time  employed  by 
the  Uline  Company,  and  that  by  virtue  of  his  employment 
there  he  knew  George  Schomber,  the  deceased  in  this  case, 
and  by  virtue  of  his  knowledge  he  knew  that  George  Schom¬ 
ber  was  a  special  delivery  driver  for  the  Uline  Ice  Com¬ 
pany. 

He  knew  further  that  in  Schomber ’s  position  as  a  special 
delivery  driver  that  he  was  the  only  driver  at  the  Uline 
Company  who  made  cash  deliveries  and  received  cash 
from  customers,  and  therefore  was  the  only  driver  at  the 
Uline  [81]  Company  who  carried  on  his  person  any  sub¬ 
stantial  amount  of  cash. 

George  Schomber  had  been  employed  in  this  job  for 
approximately  four  months  prior  to  December  30,  1950. 

The  Government  intends  to  show  that  on  or  about  Decem¬ 
ber  23,  the  Saturday  prior  to  December  30th,  Albert  Allen 
and  Frank  J.  Proctor  met,  and  between  the  two  of  them 
lanned  to  rob  George  Schomber  on  that  day,  December 

re  ' 


yi 


And  during  the  week  of  December  23rd  to  December  30th, 
1950,  Alien  saw  Proctor  and  they  again  made  arrangements 
to  rob  George  Schomber,  this  time  on  December  30,  1950. 
At  approximately  5  o’clock  on  the  afternoon  of  December 


\  i  re?  w.i  i  ^  i 


Streets,  Northwest,  where  he  met  Proctor. 

The  two  of  them  then  walked  down  to  Ninth  and  M 
Streets,  where  they  bought  a  half  pint  of  whiskey,  and 
between  the  two  of  them  consumed  it.  Then,  they  caught  a 
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taxicab  and  went  in  that  taxicab  to  Third  and  L  Street, 
Northwest 


After  leaving  the  cab  they  walked  up  to  across  the  street 
to  the  Uline  Garage,  which  is  located  at  Third  and  M, 
Northeast,  in  the  City  of  Washington,  D.  C.  They  stood 
opposite  this  garage  for  a  short  time,  and  during  this  period 
oi  time  several  of  the  trucks  of  the  TJline  Company  drove 
into  the  garage  and  some  of  the  men  on  the  trucks  [82]  rec¬ 
ognized  Allen  standing  across  the  street 


After  they  had  parked  their  trucks,  four  or  five  of  these 
men  walked  across  the  street  and  began  a  conversation 
with  Allen  and  Proctor. 

One  of  these  men  then  went  and  bought  another  half 
pint  of  whiskey  and  the  four  or  five  of  them  adjourned  to 
a  nearby  alley  where  they  consumed  this  other  half  pint 
of  whiskey.  These  other  employees  who  had  just  gotten 
off  from  work  went  about  their  ways.  Allen  and  Proctor 
left  the  alley  and  came  back  to  the  TJline  Garage. 

Allen  and  Proctor  then  walked  across  the  street  and 
entered  a  small  door  which  is  right  next  to  the  main  door 
which  the  trucks  go  into  the  garage.  They  entered  the 
garage  through  this  door,  and  Allen  then  went  to  the  light 
switch  and  turned  the  lights  off  in  the  garage. 

Proctor  and  Allen  then  took  up  positions  just  adjacent  to 
the  door  which  the  trucks  enter  the  garage. 

While  they  were  standing  there  the  defendants  made  a 
search  for  a  weapon.  Allen  picked  up  a  large  push  broom. 
He  broke  the  handle  off  the  push  broom  ana  he  handed 
it  to  defendant  Proctor.  Defendant  Proctor  told  him  it 
was  too  light,  so  Allen  then  handed  him  the  brush  part  of 
the  broom  and  told  him,  “Here,  use  this,  and  when  you 
hit  bim  hit  him  hard.” 

So  armed  now  with  the  weapon  they  continued  their  vigil 
[83]  beside  the  entrance  to  the  TJline  Garage. 

After  they  waited  there  some  few  minutes  a  car  ap¬ 
proached  the  door  of  the  garage  and  the  driver  pushed  the 
button  which  automatically  raises  the  door,  and  he  drove  in. 
This  was  Ben  Douglas,  and  he  was  driving  a  coupe  that  be¬ 
longed  to  the  TJline  Ice  Company.  When  Allen  saw  Ben 
Douglas,  Allen  said  to  Proctor,  “That  is  not  the  one,”  and 
the  two  defendants  hid  in  the  rear  of  another  truck  that 
was  parked  in  the  garage. 

Douglas  parked  his  coupe  and  then  left  the  garage. 

They  continued  their  vigiL  A  abort  time  later  George 
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Schomber  drove  up  to  the  entrance  to  the  garage,  got  out  of 
his  truck,  walked  through  the  small  door  which  the  defend¬ 
ants  had  entered,  and  pushed  the  button  which  raised  the 
door  of  the  garage.  He  then  got  back  in  his  truck  and  he 
drove  into  the  garage,  and  at  this  time  Allen  said,  “That’s 
Oatmeal;  that’s  the  man.” 

Schomber  parked  his  truck,  and  as  he  got  out  of  his  truck 
the  defendant  Proctor  went  around  behind  some  of  the  other 
trucks  that  were  parked  there,  following  the  wall  of  the 
garage,  and  as  Schomber  got  out  of  his  truck  and  started 
to  walk  toward  the  front  of  his  truck,  came  up  behind  him 
and  with  the  push  broom  struck  Schomber  against  the  back 
of  the  neck  and  head,  knocking  him  to  the  garage  floor. 

Schomber  attempted  to  rise  and  Proctor  kicked  Schomber 
m.  in  the  face  with  his  foot  several  times.  Schomber 
continued  to  try  to  regain  his  feet 

Proctor  then  struck  him  with  the  broom  once  more,  this 
time  against  the  front  of  the  face  and  the  head,  knocking 
Schomber  to  the  floor  again. 

Allen  at  this  time  came  over  to  where  Proctor  and 
Schomber  were,  and  the  defendants  then  went  through  the 
pockets  of  Schomber  and  took  from  his  pockets  a  billfold 
and  money,  money  belonging  to  George  Schomber  and  money 
belonging  to  the  M.  J.  Uline  Company,  Inc. 

After  they  took  this  money  Proctor  again  kicked  Schom¬ 
ber  in  the  face,  and  the  two  men  then  left  the  garage. 
Before  Allen  left  the  garage  he  pushed  the  button  and 
lowered  the  garage  door  again. 

When  they  left  the  garage  they  caught  a  taxicab  nearby 
and  they  went  back  uptown  to  a  room  where  Allen  stayed 
occasionally.  There  they  divided  the  money  that  they  had 
taken  from  Schomber.  And  after  dividing  this  money  they 
left  the  room  and  went  to  the  vicinity  of  Ninth  and  M 
Streets,  Northwest,  where  they  disposed  of  the  pockethook 
by  throwing  it  down  into  a  sewer. 

In  the  meantime,  at  approximately  6 :20  pan.,  Mr.  Eierman, 
who  is  superintendent  of  Uline  Ice  Company,  was  showing  a 
new  driver  where  to  park  his  truck.  They  came  around  to  this 
garage  and  opened  the  door  and  he  noticed  on  [85]  the 
floor  of  the  garage  a  hat  and  a  lunch  box.  They  went  up 
to  these  articles  on  the  floor  of  the  garage  to  find  out  who 
they  belonged  to,  and  at  that  time  Mr.  Eierman  noticed 
Schomber  now  sitting  in  his  truck  with  his  head  back  on 
the  seat. 

They  called  an  ambulance  and  that  ambulance  took 
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George  Sehomber  to  Casualty  Hospital,  and  arrived  at 
Casualty  Hospital  some  time  in  the  vicinity  of  7  o’clock, 
and  at  1:20  the  next  morning  George  Sehomber  was  pro¬ 
nounced  dead,  his  death  resulting  from  a  fractured  skull 
and  a  lacerated  brain,  which  was  caused  by  the  blows  dealt 
him  by  the  defendant  Proctor. 

Ladies  and  gentlemen,  it  is  the  theory  of  the  Govern¬ 
ment’s  case  that  Albert  Allen  and  Frank  J.  Proctor,  acting 
in  concert,  aiding  and  abetting  each  other,  planned  to  rob 
George  Sehomber  and  that  they  carried  out  that  plan,  and 
in  carrying  it  out  they  caused  injuries  to  George  Sehomber 
which  resulted  in  his  death. 

When  the  Government  shows  in  evidence  the  facts  that 
I  have  just  outlined  to  you  ladies  and  gentlemen  the  Gov¬ 
ernment  will  expect  that  you  will  bring  back  a  verdict  of 
guilty  on  both  counts  of  this  indictment,  on  both  the  count 
of  robbery  and  the  count  of  murder  in  the  first  degree.  . 

MR.  WOOD:  We  reserve  at  this  time,  if  Tour  Honor 
please. 


[86]  MR.  YASELLI :  I,  too,  Your  Honor,  reserve. 
SAMUEL  JOSEPH  ETERM AN 
DIRECT  EXAMINATION 


BY  MR.  BACON: 

Q  Will  you  speak  slowly,  sir,  so  that  we  all  may  hear 
you,  and  give  us  your  full  name? 

A  Samuel  Joseph  Eierman. 

Q  And  where  do  you  live,  sir? 

A  3714  42nd  Avenue,  Cottage  City,  Maryland. 


Q  And  are  you  employed,  sir,  with  the  Uline  Ice  Com¬ 
pany? 

A  Yes,  sir. 

Q  And  what  is  your  position  there? 

A  Superintendent.  • 

Q  And  did  you  know  one  George  Sehomber? 

;  A.  Yes,  sir. 

'  Q.  And  how  did  you  know  him? 

'  'A  Well,  he  worked  under  me  for  about  six  months. 

Q  Did  you  know  him  by  the  name  of  George  Sehomber.? 
::  A  Ye8,si*.  -*  s  >  — • . 


•  v  I  •• 

i  • 


■ 

*  j  • 


:.■  [87]  Q  Did  lie  have  a  nickname?  - ... 

A  Yes.  We  called  him  Oatmeal,  as  a  nickname. 

Q  Why  did  yon  call  him  Oatmeal?  .* 

A  When  he  first  come  to  work  there,  he  didn?t  have  any 
job  and  he  was  under  pressure,  and  he  had  a  lot  jof  oatmeal 
around  his  house,  and  he  didn’t  have  no  money  to  buy  any¬ 
thing,  and  he  used  to  feed  himself  on  oatmeal.- 

ME.  MILLER :  We  object  to  that. 

THE  COURT :  He  was  known  as 


Oatmeal”  as  well  as 
George  Schomber?  i 

THE  WITNESS:  Yes,  sir. 

BY  MR  BACON: 

Q  You  say  you  work  at  the  XJline  Ice  Company? 

A  Yes,  sir.  .  .......  j: 

Q  Where  is  the  Uline  Ice  Company  located? 

A  Third  and  M  Streets,  Northeast 
THE  COURT:  Where? 

THE  WITNESS:  Third  and  M  Streets,  Northeast 
THE  COURT:  And  where  is  that? 

BY  MR  BACON: 

Q  Is  that  in  the  City  of  Washington,  D.  C.? 

A  Yes,  sir.  •  ..*  : 

Q  And  where  is  the  garage  located? 

A  It  is  located  on  Third  Street  about  1150  would  be  about 
the  number  but  there  is  no  number  there.  ...  j 
[88]  Q  And  is  that  adjacent  to  the  Uline  Arena  there? 
A  Yes,  sir.  .  ”  •  ; 

Q  And  is  that  garage  also  in  the  District  of.  Columbia? 
A  Yes,  sir.  .  _  | 

*  Q  Did  you  know  Albert  Allen?  *  . 

A  Yes,  sir.  j . 

Q  And  how  did  you  know  Albert  Allen,  for  how  long? 

:  A  He  worked  under  me,  too. 

Q  And  for  how  long,  sir? 

A  Off  and  on  about  four  or  five  years,  T  guess. 

Q  And  what  position  did  he  hold  at  thei  Uline  Ice  Com¬ 
pany?  *  | 

A  Well,  he  was  running  the  machine  cutting  cubes,  at 
the  last 
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Q  Now,  sir,  on  December  30,  1950,  were  yon  at  work  at 
the  Uline  Company? 

A  Yes,  sir. 

Q  And  what  time  did  yon  come  to  work? 

A  Ten  o’clock  in  the  morning. 

Q  And  what  time  did  yon  leave  work  that  evening? 

A  Abont  7 :30. 

Q  Did  George  Schomber  work  that  day? 

A  Yes,  sir. 

Q  Did  yon  have  occasion  to  see  George  Schomber  abont 
5  or  5 :30  in  the  evening? 

[89]  A  Yes,  sir;  I  loaded  him. 

Q  What  do  yon  mean  yon  loaded  him? 

A  I  pnt  some  ice  on  his  truck  to  go  out  for  his  last  de¬ 
livery. 

Q  Did  yon  tell  him  where  to  go? 

A  He  knew  where  to  go.  He  went  to  Kavakos. 

Q  And  abont  what  time  was  this? 

A  Five-thirty  when  I  loaded  him. 

Q  After  Schomber  was  loaded  did  he  leave? 

A  Yes,  sir. 

Q  Do  yon  know  one  Ben  Douglas? 

A  Yes,  sir. 

Q  Did  yon  see  him  the  late  afternoon  of  December  30th? 
A  Yes,  sir. 

Q  And  abont  what  time  did  yon  see  him? 

A  Abont  5 :40, 1  think  it  was. 

Q  And  how  did  yon  happen  to  see  him? 

A  Well,  he  come  in  to  check  in;  he  made  some  deliveries 
and  he  come  in  and  checked  in  and  so  we  told  him  to  take 
his  car  and  pnt  it  up  in  the  garage. 

Q  Getting  back  for  a  moment  to  Mr.  Schomber,  when  he 
went  to  the  Kavakos  Grill  was  that  to  be  a  c.o.d.  order,  or 
cash  order,  do  yon  know? 

A  That  is  a  c.o.d. 

Q  And  he  was  to  pick  up  cash  there? 

[90]  A  ^Tes,  sir. 

Q  When  he  made  his  delivery? 

A  Yes,  sir. 
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Q  Did  you  have  occasion  to  go  to  the  garage,  the  TJline 
Garage,  later  on  in  the  evening? 

A  Yes,  sir. 

Q  And  about  what  time  did  yon  go  to  the  garage? 

A  The  last  man  come  in  I  think  about  6 :20. 

Q  And  who  was  that  last  man? 

A  Mr.  Gallagher. 

Q  And  why  did  you  go  to  the  garage? 

A  Because  it  was  his  first  day  on  and  1  went  up  to  the 
garage  to  show  him  where  to  put  his  truck. 

Q  Would  you  please  tell  us  exactly  what  you  saw  when 
you  got  to  the  garage? 

A  Well,  when  I  got  to  the  garage  the  door  was  locked. 
Generally  the  little  door  is  left  open  until  the  last  truck  is  in. 
So  when  I  got  to  the  garage  the  door  was  locked  and  I  had 
to  go  back  to  the  office  then  to  get  the  keys. 

So  I  walked  back  to  the  garage  and  told  Gallagher  to 
wait  with  his  truck  outside,  so  I  unlocked  the  door  and  went 
in.  The  lights  were  out  at  that  time.  We  generally  always 
have  the  lights  lit,  but  I  went  over  on  the  side  of  the  wall 
and  pushed  the  button  but  it  didn’t  light  it,  just  flickered 
a  little,  and  I  didn’t  pay  much  attention  at  the  time. 

[91]  So  he  had  his  truck  outside  and  his  headlights  were 
lit,  and  I  walked  right  across  so  I  could  see  and  I  went  over 
and  pushed  the  button  so  the  door  would  go  up  and  he 
drove  in. 

When  he  drove  in  I  happened  to  see  a  fellow’s  hat  lying 
on  the  floor,  so  I  went  over  to  the  light  again  and  tried  it  a 
couple  of  times  and  the  light  lit — I  guess  the  button  didn’t 
work  quite  right — so  it  lit. 

I  looked  around  and  I  see  a  hat  laying  there  and  then  I 
looked  a  little  further  and  I  see  a  dinner  bucket  laying  there. 
I  looked  around  a  little  more  and  see  a  lot  of  blood  there 
on  the  side  of  the  truck,  and  seen  a  newspaper  there  and 
there  was  glasses  broken  laying  there.  So  I  was  wondering 
where  Mr.  Schomber  was,  and  I  looked  around  and  I  couldn’t 
see  him.  So  I  goes  over  to  the  truck  and  I  opened  the  door 
and  I  see  him  slumped  behind  the  wheel. 

I  tried  to  talk  to  him  at  the  time  but  I  couldn’t  get  any 
word  out  of  him  but  he  just  mumbled,  ‘‘My  head;  my  head,’’ 
and  that’s  all  I  could  get  out  of  him. 

Q  What  did  you  do? 

A  Bight  then  I  went  to  the  telephone  in  the  garage  and 
told  our  operator  to  call  an  ambulance. 


MR.  WOOD:  We  object  " 

THR  COURT :  Yon  did  cslII  and  then  as  a  result  of  that 
call  what  next  happened! 

MR.  BACON :  Will  yon  mark  this  as  Government’s  Ex¬ 
hibit  [92]  No.  1  for  identification. 

(Thereupon  a  lunch  box  was  marked  Government’s  Ex¬ 
hibit  1  for  identification.) 

BY  MR  BACON: 

Q  I  show  you  a  lunch  pail  that  has  been  marked  Govern¬ 
ment’s  Exhibit  1  for  identification  and  ask  you  if  you  can 
identify  that. 

A  That  exactly  like  his  lunch  bucket;  I  have  seen  it  sev¬ 
eral  times;  he  used  to  carry  it  every  day. 

Q  And  is  that  the  lunch  bucket  you  found  in  the  garage! 

A  Yes,  sir,  I  would  say  yes,  sir. 

Q  Sir,  when  you  approached  the  car  and  saw  Mr.  Schom- 
ber  in  the  seat  of  the  truck  did  you  notice  whether  or  not  he 
was  injured! 

A  Oh,  yes.  I  seen  blood  all  over  his  face  and  his  head — I 
couldn’t  tell,  there  was  so  much  blood,  but  looked  like  one 
of  his  eyes  was  just  coming  out  of  his  head,  to  me. 

MR.  BACON :  I  have  no  further  questions,  Your  Honor. 

MR.  WOOD:  We  have  no  questions,  Your  Honor. 

MR.  YASELLI :  I  would  like  to  ask  him  some  questions. 
-THE  COURT:  Very  well. 

CROSS  EXAMINATION 
BY  MR.  YASETJJ: 

Q  Did  you  ascertain  as  to  where  he  had  been  hit  or 
[93]  struck,  from  examining  him! 

A  I  didn’t  examine  him,  no,  sir.  I  couldn’t  tell  you,  but 
the  blood  was  all  over  his  face,  and  I  couldn’t  tell  just 
where  he  was  hit 

Q  Did  you  notice  whether  he  had  been  hit  in  the  shoulder 
or  around  the  head! 

A  I  couldn’t  tell 
■  Q  You  didn’t  examine  him! 

A  No,  I  did  not  . 
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ME.  YASELU  ;  That  is  alL 

THE  COURT :  You  may  step  down. 

(The  witness  left  the  stand.) 

MR.  BACON :  Officer  Womble. 

.  .  Thereupon, 

HARVEY  C.  WOMBLE 

balled  as  a  witness,  being  first  duly  sworn,  was  examined 
and  testified  as  follows : 

.  MR.  MILLER:  Your  Honor,  may  we  come  to  the  bench? 
THE  COURT:  Yes. 

(Thereupon  counsel  approached  the  bench  and  conferred 
with  the  Court,  out  of  the  hearing  of  the  jury,  as  follows:) 

MR.  WOOD:  Your  Honor,  they  identified  the  lunch  pail 
as  belonging  to  the  deceased,  and  of  course  it  hasn’t  been 
offered  in  evidence,  but  I  would  like  to  object  to  the 
19*1  ,  display  of  the  lunch  pail  of  the  deceased  on  the  coun¬ 
sel  table,  for  the  reason  I  don’t  see  if  they  offer  it  in  evi¬ 
dence  how  it  could  possibly  be  material. 

THE  COURT :  You  will  put  it  under  the  desk,  won’t  you? 

MR.  BACON:  Yes,  sir;  it  was  inadvertence.  ,  • 

THE  COURT :  All  right*  Is  there  going  io.be  any  ques¬ 
tion  of  a  confession  or  statement? 

MR.  CONLLFF:  Yes,  sir.  * 

......  THE  COURT;  Is. there  any  challenge  to  the  statement? 

MR.  WOOD:  Yes,  sir.  ' 

1 7;  T^E  COURT :  4xe  you  going  to  make  known  if  you  want 
that  as  a  preliminary  matter? 

MR  WOOD;  Yes. 

MR  CONLLFF;  I  doubt  if  we  will  cover  that  point  today. 

THE  COURT;  When  you  get  to  it  I  wili  expect  to  hear 
from  either  or  both  of  you. 

/  (Thereupon  counsel  resumed  their  places  at  the  trial 
table  and  the  following  proceedings  were  had  in  open  court?) 
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DIRECT  EXAMINATION 
BY  MB.  BACON: 

Q  Give  ns  your  full  name  and  assignment,  please. 

A  Private  Harvey  C.  Womble;  assigned  to  the  Ninth 
Precinct 

[95]  Q  And  were  yon  so  assigned  on  December  30, 1950? 

A  I  was,  sir. 

Q  At  approximately  6:30  that  evening  did  yon  go  to  the 
Uline  Garage! 

A  I  received  a  radio  call  at  6:38. 

Q  As  a  resnlt  of  that  call  yon  went  to  the  Uline  Garage! 

A  I  did,  sir. 

Q  When  yon  got  to  the  Uline  Garage  did  yon  find  a  man 
there! 

A  I  did,  sir. 

Q  Where  was  he! 

A  Mr.  Eierman,  superintendent  of  the  garage,  was  on 
the  outside  of  the  garage,  and  on  the  inside  of  a  fenced-in 
lot  That  is  on  Third  Street  back  about  midway  of  the 
block  between  L  and  M. 

Q  Did  yon  go  in  the  garage! 

A  I  did,  sir. 

Q  What  did  yon  do  when  yon  went  in  the  garage! 

A  The  garage  door  was  open  when  I  got  there.  I  had 
received  information - 

MB.  WOOD:  We  object  to  the  information. 

BY  MB.  BACON: 

Q  Asa  resnlt  of  the  information  what  did  yon  do  and 
what  did  yon  see! 

[96]  A  I  went  into  the  garage  and  saw  a  man  sitting  in  a 

truck  next  to  the  east  wall  of  the  garage,  in  an  apparently 
unconscious - 

MB.  WOOD:  Object  to  that 

THE  COURT:  Yon  saw  this  man. 

BY  MR.  BACON: 

Q  What  was  his  physical  condition  at  the  time,  Officer! 

A  At  the  time  I  went  in  the  gentleman  was  sitting  in  the 
truck.  When  I  first  went  in  he  was  bent  slightly  forward. 
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He  had  a  large  laceration  between  his  eyes ;  he  was  bleed¬ 
ing  very  badly  from  that  laceration. 

I  examined  him  at  the  time  for  the  possibility  of  a  frac¬ 
ture.  dne  to  the  large  cut  that  he  had  between  his  eyes, 
and  I  found  he  had  all  evidence  of  a  fracture,  which  was - 

MR.  WOOD:  If  Your  Honor  please,  we  object  to  that 
and  ask  that  it  go  out. 

THE  COURT :  That  will  go  out 

TEDS  WITNESS:  I  found  the  pupils  of  his  eyes  were 
unequal  He  was  bleeding  from  his  ears.  He  had  large 
dots  of  blood  hung  from  his  nose,  both  nostrils,  and  he  was 
bleeding  from  his  mouth.  He  had  a  considerable  amount 
of  blood  about  over  his  dothes  and  over  his  forehead  and 
over  his  hands. 

[97]  BY  MR.  BACON: 

Q  Was  this  garage  in  the  District  of  Columbia! 

A  It  is,  sir. 

Q  Was  Schomber  taken  to  the  hospital! 

A  He  was,  sir. 

Q  And  how  was  he  taken  to  the  hospital! 

A  He  was  taken  in  Freedmens  Hospital  ambulance. 

Q  How  did  he  get  into  the  ambulance! 

A  He  was  assisted  out  of  the  truck  and  onto  a  stretcher 
and  he  was  placed  into  the  ambulance  by  the  ambulance 
crew  and  the  police  that  were  on  the  scene. 

Q  Did  you  go  to  the  hospital! 

A  I  did,  sir. 

Q  And  how  soon  after  the  ambulance  left  Uline’s  did 
you  go  to  the  hospital! 

A  Almost  immediately. 

Q  When  you  got  to  the  hospital  did  you  see  Schomber! 

A  I  did,  sir. 

Q  Did  you  make  a  search  of  his  person! 

A  I  was  there  when  a  search  was  made.  I  didn’t  make 
the  search  myself. 

Q  You  were  present  when  it  was  made! 

A  Yes,  sir,  I  was. 

Q  Was  anything  turned  over  to  you! 

A  A  pay  envelope  and  a  delivery  book  and  a  few  cents 
198]  in  change. 
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Q  Would  you  describe  the  pay  envelope,  please  T 
A  It  was  a  small  brown  envelope,  lie  part  I  saw  was 
a  part  of  the  check.  Apparently  the  check  was  given — 1 — 


MR.  WOOD:  Just  a  moment.  Your  Honor.  I  can’t  see 
the  materiality  of  this. 


THE  COURT:  I  can’t  tell  whether  it  is  material  or  not 
I  assume  they  are  going  to  connect  this  up.  .  ..  - 

MR.  BACON :  The  Government  intends  to  show,  Your 
Honor,  that - 

*  _  r 

MR.  WOOD:  Just  a  minute.  If  he  is  going  to  make,  a 
statement  I  think  he  should  make  it  at  the  bench..  • 


THE  COURT:  All  right;  come  to  the  bench.: 

(Thereupon  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows:) 

MR.  BACON:  The  Government  intends  to  show  by  this 
evidence,  Your  Honor  that  Schomber  was  paid  that  morning 
and  had  a  substantial  part  of  his  pay  on  his  person  at  the 
time  of  the  robbery.  The  envelope  and  the  corresponding 
check  stub  show  that  he  was  paid. 


MR.  MILLER:  That  is  not  admissible. 


MR.  WOOD:  We  would  still  object  to  it,  if  that  is  the 
Government’s  position  with  respect  to  the  envelope.  •.  • 

THE  COURT:  Why  wouldn’t  it  be  admissible? 

[99]  MR.  WOOD;  Under  the  Government’s  opening 
Statement  it  is  inadmissible,  as  I  understand  the  theory. 
Allen  was  supposed  to  know  this  was  the  only  man  that 
brought  in  cash  receipts  from  his  run.  The  fact' he  might 
have  had'some  money  on  him,  besides  company  money - 

THE  COURT:  He  is  charged  with  a  dual  situation,  rob¬ 
bery  fromUline  and  robbery  from  this  man. ; 

MR.  WOOD:  Suppose  he  did  have  some  money  on  him, 
why  is  it  pertinent  for  the  Government  to  show  the  man  was 
paid  on  that  day,  and  part  of  the  money  is  the  money  he 
received  from  Ulme  on  that  particular  day?  It  brings  also 
to  the  attention  of  the  jury  that  Allen  also  knew  that  he  was 
to-be  paid  that  day  and  that  was  probably  the  best  day  to 
commit  the  crime. 
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THE  COURT:  Is  that  true,  that  Allen  knew  it? 

MB.  BACON:  He  didn’t  know  it  ■  :  | 

MB.  WOOD:  He  didn’t  include  it  in  his  opening  state¬ 
ment 

MB.  BACON :  The  Government  can’t  show  in  its  evidence 
that  Allen  knew  that  Schomber  was.  to  be  paid  that  day. 

: 

•  MB.  WOOD:  That  is  our  objection,  Your  Honor. 

THE  COUBT:  What  do  you  want  to  do  from  now  on, 
in  addition  to  that? 

•i 

MB.  BACON.  You  mean  in  regard  to  his  pay? 


THE  COUBT:  Yes. 

[100]  MB.  BACON :  We  intend  to  show  that  he  didn’t 
give  any  of  his  pay  to  his  wife,  and  that  his  check  was  cashed 
mat  day. 


'  THE  COURT:  Is  that  material  at  this  time? 

MR.  BACON:  I  believe  it  is,  because  as  Your  Honor 
knows,  one  of  the  allegations  in  the  Government’s  opening 
statement,  and  in  the  indictment,  is  that  Schomber  was 
robbed  not  only  of  his  money  but  of  the-  Uline  Company’s 
money. 

THE  COUBT:  I  think  it  is  inadmissible.  ! 

MB.  BACON :  All  right  j 

(Thereupon  counsel  resumed  their  places  at  the  trial 
table  and  the  following  proceedings  were  had  in  open 
court:) 

;  BY  MR.  BACON:  - 

.  .  .  .  .s 

Q  This  pay  envelope  and  delivery  book,  did  you  give 
them  to  anyone? 

A  Sergeant  Couture,  of  the  Homicide  Squad,  arrived  at 
Casualty — when  I  saw  the  condition  of  the  man  I  called 
for  the  Robbery  Squad  and  for  the  Homicide  Squad  while 
I  was  still  at  the  Arena. 

MR.  BACON:  If  Your  Honor  please,  the  Government  j 
has  no  further  questions  of  this  officer.  However,  the  Gov¬ 
ernment  would  like  to  reserve  the  right  to -recall  on  direct 
at  a  later  date. 

[101]  THE  COUBT:  Very  well.  Have  either  of  you 
gentlemen  any  questions?  ;  •  w; 


l 
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MB.  WOOD:  We  have  none. 

MB.  YASELLI :  I  have  some. 

THE  COUBT:  Yon  may  question. 

CBOSS  EXAMINATION 
BY  MB.  YASELLI: 

Q  When  yon  examined  Mr.  Schomber  did  yon  notice 
where  he  had  been  struck? 

A  I  didn’t  examine  the  whole  body.  The  only  place  I 
could  notice  from  where  he  was  sitting  was  the  large 
laceration  between  his  eyes.  That  was  the  only  actual  cut 
or  wound  that  I  could  see  at  the  time. 

Q  Did  he  have  anything  on  his  shoulder,  anything  to 
show  that  he  had  been  struck  on  his  shoulder? 

A  Not  that  I  could  see  at  the  time;  nothing  to  show 
other  than  the  blood  from  over  his  clothes. 

Q  You  couldn’t  see  whether  he  had  been  struck  in  the 
head  or  not? 

A  In  the  head? 

Q  Yes. 

A  The  only  place  I  could  see  was  in  the  forehead. 

MB.  YASELLI:  That  is  all. 

MB.  BACON :  No  redirect  examination. 

THE  COUBT :  You  may  step  down,  Officer. 

[102]  DB  GEOBGE  JOHN  CHOHANY, 

called  as  a  witness,  being  first  duly  sworn,  was  examined 
and  testified  as  follows : 

DIRECT  EXAMINATION 
BY  MB.  BACON: 

Q  Would  you  give  us  your  full  name,  Doctor? 

A  Dr.  George  John  Chohany. 

Q  Are  you  attached  to  a  hospital  in  the  District  of  Co¬ 
lumbia? 

A  Yes.  I  am  working  at  Casualty  Hospital 

Q  Were  you  working  at  Casualty  Hospital  on  December 
30, 1950? 

A  I  was,  yes,  sir;  I  was  working  there. 
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Q  Did  you  have  occasion  to  examine  one  George  Schom- 
ber  at  the  hospital  on  that  evening? 

A  Yes. 

Q  At  approximately  what  time  did  yon  examine  him? 

A  I  took  over  duty  at  7  pan.,  in  the  evening,  and  at  that 
time  he  was  already  there,  or  while  I  was  changing  my 
uniform  from  civilian  clothes  at  that  time  they  brought 
him  in  with  the  ambulance. 

Q  Did  you  make  an  examination  of  him.  Doctor? 

[103]  A  Yes. 

Q  What  did  you  find  at  that  time? 

A  At  that  time  he  was  bleeding  profusely  of  the  head. 

He  had  several  lacerations  of  the  forehead  and  he  had 
a  huge  hematoma  of  the  right  parietal  region. 

Q  Would  you  break  that  down  for  the  layman.  Doctor, 
and  tell  us  what  a  hematoma  is? 

A  An  inside  bleeding  under  the  tissues  and  between  the 
tissues  though  there  was  no  laceration  outside,  just  an 
inside  bleeding. 

Q  A  hematoma,  then,  as  I  understand  it,  is  an  inside 
bleeding? 

A  An  inside  bleeding  in  between  the  tissues. 

Q  In  between  the  tissues  of  what? 

A  Under  the  skin,  connected  tissue  and  between  the  bone, 
or  if  there  is  a  fracture  of  the  skull  and  inside  into  the 
brain  tissue. 

In  this  case  there  was  bleeding  inside  of  the  brain  tissue 
because  the  patient  had  a  so-called  egg-shell  fracture. 

Q  Did  you  treat  him  there? 

A  Yes.  We  started  to  treat  him  immediately  and  pro¬ 
ceeded  the  treatment  until  1:20  a.m.  when  I  finally  pro¬ 
nounced  him  dead,  after  treating  him  and  trying  everything 
to  save  his  life,  but  it  was  just  one  of  those  hopeless  medi¬ 
cal  cases  where  we  try  to  do  everything  but  we  couldn  ’t 
[104]  help  him. 

Q  You  say  you  pronounced  him  dead  at  1 :20  a.m.  What 
day  was  that? 

A  It  was  January  31st. 

Q  You  mean  December  31st? 

A  Yes,  December  31, 1950. 


22 


Q 1  And  how  long  was  that  after  he  had  been  admitted  to 
the  hospital,  sir,  approximately?  ;: ::  . 

A  It  was  abont  seven  hours. 

Q.  And  did  he  regain  consciousness  during  that,  time, 
Doctor? 

A  Well,  he  was  semi-conscious  the  first  time  when  I  saw 
him,  a  little  after  7  o’clock,  and  about  40  minutes  after  his 
arrival  at  the  hospital  he  stopped  breathing  and  he  stopped 
having  any  blood  pressure  or  pulse,  and  then  we  started 
artificial  respiration  and  gave  him  several  injections  and 
he  started  to  breathe  again  and  his  pulse  and  blood  pressure 
came  back  and  then  he  lived  another  five  and  a  half  honrs  or 
six  hours  after  this. 

Q  Ton  said,  I  believe,  that  this  man  had  an  eggshell 
fracture? 

A  Yes. 

Q  What  do  yon  mean  by  that? 

A  That  is  a  layman  term  because  the  skull  was  just  frac¬ 
tured  as  if  you  would  drop  an  egg  and  the  shell  of  the 
pp5]  egg  is  broken  to  pieces;  the  same  way  he  had  an 
injury,  an  outside  injury  or  trauma,  which  caused  bones  of 
.the  skull  to  fracture  the  same  way  as  an  eggshell  fractures 
if  you  drop  ah  egg. 

MR.  BACON:  No  further  questions. 

MR.  WOOD:  No  questions,  Your  Honor. 

MR.  YASELLI:  No  questions. 

[112]  DIRECT  EXAMINATION 
BY  MR.  BACON; 

Q  Would  you  state  your  full  name? 

A  Richard  M.  Rosenberg. 

Q  And  your  occupation? 

A  I  am  a  physician  and  deputy  coroner  for  the  District. 

Q  How  long  have  you  been  employed  as  deputy  coroner? 

A  Since  1934. 

Q  Dr.  Rosenberg,  directing  your  attention  to  December 
31  of  last  year,  1950,  did  you  have  occasion  during  the 
course  of  your  official  duties  to  perform  an  autopsy  on  a 
body  identified  to  you  as  that  of  one  George  Schomber? 

A  I  did. 

Q  What  was  the  date  that  you  performed  the  autopsy? 


A  December  31,1950. 

'  Q  And  what  were  the  results  of  the  autopsy!  What  were 
your  findings! 

.  A  The  deceased  had  come  to  his  death  because  of  a 
fractured  skull,  lacerated  brain  and  the  accompanying 
hemorrhage  and  shock. 

Q  Would  you  describe  the  type  of  fracture  the  deceased 
[113]  had  of  his  skull! 

A  The  deceased  had  a  T-shaped  wound  at  the  upper  front 
of  his  face.  -The  horizontal  arm  of  the  T  extended  between 
his  eyebrows  and  was  two  inches  long.  The  vertical  arm 
extended  down  the  bridge  of  the  nose  and  to  the  right  side 
of  the  nose  for  an  inch  and  a  half.  Beneath  this  wound  the 
nasal  bones,  the  bones  of  the  nose,  were  crushed;  both  eyes 
were  badly  swollen  and  blackened  There  were  ten  small 
punctates  or  wounds  about  the  right  eye. 

Q  What  type  of  wounds! 

A  They  were  small  lacerations. 

My  impression  was  the  man  may  have  had  glasses  on, 
and  they  were  broken.  Beneath  this  wound,  beneath  this 
cut  part  there  was  a  severe  fracture  of  the  skulL  Bones 
were  broken  into  small  pieces,  about  ten  in  number,  some 
of  which  were  displaced.  And  further  beneath  this  the 
brain  was  lacerated. 

Q  From  observing  the  body  of  Mr.  Schomber,  Doctor, 
were  you  able  to  form  an  opinion  as  to  what  caused  these 
particular  injuries  you  observed! 

A  None  other  than  they  were  inflicted  with  a*  blunt  in¬ 
strument  of  some  sort  : 

MR.  BACON :  Thank  you.  You  may  inquire. 

MR.  WOOD :  No  questions. 

*  [114]  '  CROSS  EXAMINATION 

BY  MR.  YASELLI:  /  / 

Q  Doctor,  did  you  notice  any  wound  on  his  shoulder, 
either  the  right  or  left  shoulder  of  Mr.  Schomber! 

,  A  No. 

'  Q  The  only  wounds  were  on  the  head  and  the  face! 

:  A'  No.  ;No,  he  had  other  wounds.  That  was  the.  fatal 
wound. 

THE  COURT :  When  you  say  “fatal”  you  mean  the  head 
wound!  ’  > 
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THE  WITNESS :  The  head  wound  was  the  only  one  I 
described.  In  addition  to  that  he  had  severe  abrasions  and 
contusions  on  the  bridge  of  the  nose.  There  was  a  severe 
linear  abrasion,  wasn’t  long,  an  eighth  of  an  inch  wide,  two 
inches  below  the  left  nipple.  There  was  an  extensive  bruise 
on  the  back  of  the  right  hand  and  there  was  an  abrasion 
over  Ibe  right  outer  ankle  bone. 

That  was  the  extent  of  his  other  injuries. 

BY  MR.  YASELLI: 

Q  There  was  nothing  on  the  back  underneath  the  neck? 

A  No,  sir. 

Q  Or  either  one  of  the  shoulders? 

A  No,  sir. 

MR.  YASELLI :  That  is  alL 

[115]  IV A  MAE  SCHOMBER 

was  called  as  a  witness  and  being  first  duly  sworn,  was 
examined  and  testified  as  follows : 

DIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  Would  you  give  us  your  full  name? 

A  Iva  Mae  Schomber ;  I-v-a,  M-a-e. 

Q  And  where  are  you  living  now? 

A  Wendell,  North  Carolina. 

Q  Was  George  Schomber  your  husband? 

A  Yes. 

Q  How  long  were  you  married  to  George  Schomber? 

A  Four  and  a  half  years. 

Q  During  that  time  and  on  December  30th,  1950,  did  you 
live  in  the  District  of  Columbia? 

A  Yes. 

Q  And  where  did  you  live  here? 

[116]  728  22nd  Street. 

Q  Mrs.  Schomber,  I  am  going  to  show  you  a  billfold  and 
its  contents,  which  has  been  marked  Government’s  Exhibit 
No.  1  for  purposes  of  identification.  I  will  ask  you,  if  you 
will,  to  examine  the  billfold  and  its  contents  and  tell  me  if 
you  can  identify  it 

A  This  was  my  husband’s,  George  Schomber. 


25 


Q  And  do  yon  know  whether  or  not  he  carried  this  billfold 
on  December  30th? 

A  Yes. 

Q  Mrs.  Schomber,  I  am  going  to  show  yon  what  has  been 
marked  Government’s  Exhibit  1  for  the  purpose  of  identifi¬ 
cation  and  ask  yon  if  yon  can  identify  it 

MR.  WOOD:  I  thought,  Your  Honor,  we  had  taken  care 
of  the  situation,  but  probably  we  didn’t.  I  would  like  to 
object  to  it  at  this  time  for  the  same  reason  that  I  stated  at 
the  bench. 

THE  COURT:  I  think  yon  will  have  to  show  the  con¬ 
tinuity. 

MR.  WOOD:  I  don’t  see  the  materiality  of  that,  Your 
Honor — I  can  understand  the  billfold. 

THE  COURT :  I  will  permit  it. 

THE  WITNESS :  This  is  the  box  with  the  slice  of  cake 
I  put  in  it  on  the  morning  he  left. 

BY  MR.  BACON: 

Q  And  he  carried  that  box  on  December  30th  to  work? 

[117]  A  Yes. 

Q  Mrs.  Schomber,  did  your  husband  wear  glasses? 

A  Yes,  he  did. 

Q  And  did  he  wear  them  all  of  the  time? 

A  Yes. 

Q  Mrs.  Schomber,  on  December  30th  did  your  husband 
give  you  any  money? 

MR.  WOOD :  Objection. 

A  Well,  he - 

THE  COURT:  Just  a  minute.  Suppose  you  come  to 
the  bench. 

(Thereupon  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows:) 

THE  COURT :  What  do  you  want  to  show  now? 

MR.  BACON :  We  are  attempting  to  prove,  Your  Honor, 
that  he  was  paid  on  this  day  and  that  he  didn’t  give  his 
wife  any  money,  as  he  customarily  did. 

The  next  question,  to  give  counsel  a  chance  to  object  now, 
is,  had  he  given  you  money  on  other  prior  pay  days. 
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MB.  WOOD  :  We  object 

THE  COURT :  I  don’t  think  it  makes  any  difference  what 
he  did  on  prior  days. 

.  MR.  BACON :  Only  to  show,  Your  Honor,  he  nsnally  came 
home  on  prior  pay  :days  and  gave  her  money  for  the  house, 
and  [118]  on  this  day  he  didn’t,  so  the  assumption  would 
be  drawn  from  that  certainly  that  he  had  the  money  with 
him. 

THE  COURT:  I  don’t  think  we  will  go  into  what  he  did 
on  other  days. 

MR.  WOOD:  Is  Your  Honor  going  to  permit  him  to  ask 
this  question  ? 

THE  COURT :  What  question  do  you  want  to  ask  nowt 

MR.  BACON:  Did  Mr.  Schomber  give  Mrs.  Schomber 
any  money  on  December  30th  after  he  left  for  work? 

THE  COURT :  What  are  you  trying  to  do,  account  for 
the  money  being  on  his  person  after  that  timet 

MR.  BACON:  Yes,  sir. 

MB.  WOOD :  Before  Your  Honor  rules  on  that,  we  haven’t 
had  any  testimony  in  this  case  that  he  had  the  money. 

MR.  BACON :  We  have  taken  this  witness  somewhat  out 
of  turn.  She  has  been  in  town  since  Monday - 

THE  COURT :  Let  me  ask  you  this :  Are  you  going  to 
connect  it  up,  that  is  connect  the  money  upf 

MR  BACON :  We  are  going  to  show  he  was  paid  by  the 
Uline  Company. 

THE  COURT:  On  this  particular  day? 

MR  BACON :  On  this  particular  day. 

THE  COURT :  At  what  time?  . 

MR  WOOD:  On  December  30th? 

MR.  BACON :  December  30th,  some  time  during  the  day. 

[119]  Mrs.  Rothget,  who  is  the  vice  president - 

THE  COURT:  And  she  is  available? 

.  MR  BACON :  She  will  be  a  witness  here  and  she  per¬ 
sonally  signed  the  check. 

MR.  WOOD  :  If  he  were  paid  on  December  30th  I  assume 
he  was  paid  when  he  was  at  work. 

1 
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MB.  BACON:  Yes.  \r: 

MB.  WOOD:  And  lie  was  killed  in  the  garage  before  he 
had  an  opportimity  to  go  home,  so  it  doesn’t  make  any 
difference;  hecouldn’t  possibly  have  given  her  any  money 

on  December  30th_nnder  those  circumstances.  .  .  .. 

\  . .  .  •  •  >. 

MB.  BACON :  As  Mr.  Conliff  said,  that  was  the  purpbsg 
of  showing  these  prior  occasions,  because  on  each  pay  day 
he  came  home  and  gave  his  wife  the  money  when  he  got  paid. 
On  this  day  he  didn’t,  so  the  only  conclusion  that  can  be 
drawn  circnmstantiaUy  is  that  on  this  date  he  had  the  money 
with  him  that  he  didn’t  give  his  wife. 

•  V  ,  « 

MB.  YOUNG:  He  had  never  been  home  from  work. 

THE  COUBT:  I  don’t  know  whether  yon  heard  what 
they  said,  that  on  previous  occasions  he  went  home'  while 
it  was  on  him. 

MB.  BACON :  Yes,  he  used  to  go  home  at  lunch  time  and 
give  his  wife  the  money  so  she  could  do  the  shopping  for 
the  week.  On  this  occasion  she  had  enough  money  «o  he 
didn’t  come  home.  • . 

[120]  MB.  WOOD:  I  don’t  see  the  materiality  of  that, 
and  especially  what  he  did  on  the  other  pay  days.  If  the 
man  had  the  money  on  him,  he  had  it  on  him.  Whether  he 
gave  it  to  his  wife  or  not  on  other  pay  days  I  don’t  think  is 
material  here.  • .  . 

THE  COUBT:  I  think  I  will  sustain  the  objection  at  the 
present  time. 

(Thereupon  counsel  resumed  their  places  at  the  trial 
table  and  thef olio  wing  proceedings  were  had  in  open 
court:) 

BY  MB.  BACON: 

Q  Mrs.  Schomber,  when  I  showed  you  what  had  been 
marked  as  Government’s  Exhibit  2  I  noticed  that  you  went 
through  the  contents.  Was  your  answer  determined  by 
the  various  papers  that  you  saw  in  the  billfold? 

A  Yes. 

Q  And  you  identified  those  papers  as  papers  of  your 
husband? 

A  Yes. 

MB.  BACON :  I  have  no  further  questions.  Your  Honor. 
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MR  WOOD :  No  question. 

MB.  YASELLT :  No  questions. 

[122]  JAMES  HAYWOOD  GORHAM 

was  called  as  a  witness,  and  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

DIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  Will  you  give  us  your  full  name? 

A  James  Haywood  Gorham. 

Q  How  do  you  spell  your  last  name? 

A  G-o-r-h-a-m. 

Q  Where  do  you  live? 

A  1826  Alabama  Avenue,  Southeast 
Q  What  is  your  occupation? 

A  I  drive  a  public  vehicle  for  hire. 

Q  And  what  type  public  vehicle? 

A  A  Chevrolet  at  this  particular  time. 

Q  Is  it  a  bus? 

A  No,  sir,  a  cab. 

Q  What  kind  of  a  cab? 

A  It  is  a  Coastline. 

Q  Were  you  driving  that  cab  on  December  30,  1950? 

A  Yes,  sir,  I  was. 

Q  Do  you  know  a  man  by  the  name  of  Albert  Allen? 

A  Not  any  too  well 

Q  Did  you  know  him  at  least  by  name  on  December  30th? 
A  I  had  seen  him  prior  to  that  time. 

[123]  Q  And  did  you  see  him  on  December  30th? 

A  Yes,  sir,  I  did. 

Q  And  where  did  you  see  him? 

A  Ninth  and  0  Street,  Northwest 
Q  And  what  was  the  occasion? 

A  He  stopped  my  cab  for  hire. 

Q  And  was  there  anyone  with  him? 

A  Yes,  sir. 

Q  Did  you  know  who  was  with  him? 

A  Yes,  sir. 
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Q  And  who  was  with  him! 

A  A  fellow  by  the  name  of  Proctor. 

Q  Do  yon  see  either  of  these  two  men,  or  both  of  them, 
here  today? 

A  Yes,  sir. 

Q  And  where  are  they  sitting? 

A  It  is  those  two  gentlemen  there  (indicating). 

MR.  BACON :  May  the  record  show  I  am  pointing  to - 

MR.  WOOD :  Just  a  minute. 

THE  COURT:  Do  yon  want  him  to  indicate? 

MR.  WOOD :  Yes,  sir. 

THE  COURT :  Yon  may  go  down  and  indicate  which  is 
which,  if  yon  know.  Walk  around  and  say  nothing,  but 
indicate  which  is  which. 

(Thereupon  the  witness  left  the  stand.) 

[124]  THE  WITNESS :  Which  one  do  yon  want  me  to 
indicate? 

MR.  BACON:  Both. 

MR.  MILLER:  Let  him  tell  which  the  man  is,  if  Your 
Honor  please. 

THE  COURT:  All  right.  Which  one  is  this? 

THE  WITNESS:  These  are  the  two  fellows,  Your 
Honor. 

THE  COURT:  And  how  are  they  dressed? 

THE  WITNESS:  How  are  they  dressed? 

THE  COURT:  Yes.  What  clothes  have  they  got  on  now? 

THE  WITNESS:  No,  sir,  they  didn’t  have  on  those 
clothes. 

THE  COURT:  How  are  yon  identifying  them  now? 
How  do  we  know  which  one  yon  are  talking  about? 

THE  WITNESS :  I  wish  the  Court  would  explain  itself; 
I  am  a  little  confused  at  this  particular  time. 

THE  COURT :  All  right.  You  identify  those  men.  Are 
they  white  or  colored. 

THE  WITNESS :  Those  are  these  two  men  here  (indi¬ 
cating). 
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THE  COURT:  Are  they  white  or  colored? 

THE  WITNESS:  They  are  Negroes. 

•  »  •  *  •  •  •  K  * 

THE  COURT:  They  are  Negroes.  How  are  they  dressed? 

THE  WITNESS:  They  are  dressed  in  tronsers  and 
shirts.  . 

THE  COURT:  What  color  shirts? 

THE  WITNESS:  One  has  on  a  white  shirt  and  striped 
pants.  '•  •• 

THE  COURT :  The  one  with  the  white  shirt,  who  is  he? 

[125]  THE  WITNESS:  Allen. 

•jr  THE  COURT:  And  what  is  the  name  of  the  man  with 
the  other  shirt,  what  color  did  yon  say? 

THE  WITNESS :  It  is  a  grey  shirt,  it  seems  to  me. 

THE  COURT :  And  what  is  his  name? 

THE  WITNESS:  His  name  is  Proctor. 

THE  COURT :  All  right  Come  around  and  resume  the 
stand. 

: '  (Thereupon  the  witness  resumed  the  stand  and  tes¬ 
tified  further  as  follows:) 

BY  MR.  BACON: 

’  ’  -  Q  You  testified  that  you  picked  these  two  men  up  in  your 
cab  at  Ninth  and  0? 

A  Yes,  sir.  '  :  :  c.  . 

Q  And  what  time  was  this? 

A  I  don’t  know  what  time  it  was.  . 

Q  Can  you  give  us  your  best  estimate? 

!”  A  No,  I  wouldn’t  want  to  do  it  at  this  particular  time. 

Q  Was  it  daylight? 
r  A  I  wouldn’t  want  to  say,  sir. 

Q  Was  it  in  the  afternoon? 

A  It  was  definitely  in  the  afternoon  but  I  don’t  want  to 
give  the  specific  time  because  I  wouldn’t  know. 

’»■  Q  Was  it  in  the  early  afternoon  or  late  afternoon? 

[126]  A  I  would  say  it  was  about  mid  afternoon. 

Q  Did  you  have  any  conversation  with  these  men  when 
they  got  in  your  cab?  •  • 
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A  Yes,  sir,  I  did. 

Q  And  what  did  they  tell  you? 

A  I  can’t  recall  it. 

Q  What  was  the  conversation? 

?  A  It  was  just  a  general  conversation  because  I  was  fa¬ 
miliar  with  one  of  them. 

.  Q  Where  did  yon  take  them? 

A  To  Third  and  L,  Northeast. 

Q  And  how  did  yon  know  to  take  them  there? 

A  Sir? 

Q  How  did  yon  know  to  take  them  to  Third  and  L  Street, 
Northeast? 

•  A  Because  they  gave  me  that  address. 

MR.  WOOD:  If  Your  Honor  please,  when  he  says 
“they”  I  would  like  to  know  if  he  could  identify  which  one. 

THE  COURT:  Do  you  recall  which  one  it  was  asked 
you? 

THE  WITNESS:  Your  Honor,  it  was  implied  we  was 
talking  about  these  two  men. 

/  • 

THE  COURT:  You  just  wait  now,  and  if  you  don’t 
understand  the  question  then  you  ask  him  to  repeat  it,  or 
whoever  is  asking  the  question. 

•_  THE  WITNESS  Yes,  sir. 

[127]  THE  COURT :  You  said  you  did  pick  these  two 
men  up  and  they  asked  you  to  go  to  Third  and  L  Streets, 
Northeast. 

THE  WITNESS:  Yes,  sir,  they  did. 

THE  COURT :  Would  you  remember  which  one  of  those 
defendants  asked  you? 

THE  WITNESS:  I  think  it  was  the  fellow  Allen. 

THE  COURT:  All  right 
BY  MR.  BACON: 

Q  Between  Ninth  and  O  Streets,  Northwest,  and  Third 
and  L  Streets,  Northeast,  you  say  you  had  conversation 
with  these  two  men? 

A  Yes,  sir. 
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Q  Did  you  have  a  conversation  about  moneyt 

A  Yes,  sir. 

Q  And  what  was  said  about  that? 

MB.  MILLER :  Wait  a  minute.  The  questions  of  the 
District  Attorney  certainly  are  very  leading,  “Did  you  have 
a  conversation  about  money.”  Please  don’t  lead  him, 

THE  COURT :  Now,  Mr.  Miller,  you  don’t  need  to  make 
any  observation.  All  you  need  to  do  is  to  object. 

MR.  MILLER :  Yes ;  thank  you. 

THE  COURT :  Reframe  the  question,  please. 

BY  MR.  BACON: 

Q  What  was  the  subject  matter  of  your  conversation  in 
the  cab? 

[128]  A  It  was  some  money  that  he  had  owed  me. 

Q  Who  had  owed  you? 

A  Proctor. 

Q  And  how  long  had  Proctor  owed  you  this  money? 

A  I  don’t  know  definitely  but  I  know  he  had  owed  me 
some  money. 

Q  How  much  money  did  he  owe  you? 

A  I  don’t  know  definitely  that  but  I  do  know  he  had  owed 
me  some  money. 

Q  Tell  us  your  best  recollection  of  exactly  what  was  this 
conversation  that  you  had.  What  did  he  say  and  what  did 
you  say? 

A  To  the  best  of  my  recollection  I  told  him  the  New  Year 
was  coming  in  and  why  doesn ’t  he  pay  me  and  straighten  up 
for  the  New  Year.  * 

Q  What  did  he  say? 

A  He  told  me  he  would  pay  me  at  a  later  date. 

Q  Which  one  of  these  men  had  that  conversation  with 
you? 

A  That  was  Proctor. 

Q  Where  did  you  discharge  these  two  men? 

A  Third  and  L  Streets,  Northeast. 

Q  Can  you  give  us  the  approximate  time  you  discharged 
them? 

A  No,  sir,  I  couldn’t  do  that. 
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Q  Do  you  know  where  the  Uline  Arena  is? 

A  Yes,  sir,  I  do. 

Q  Do  you  know  where  the  Uline  Garage  is  located? 

A  No,  sir,  I  do  not. 

Q  How  far  from  Third  and  L  Streets,  Northeast,  is  the 
Uline  Arena? 

A  It  is  visible,  I  know. 

Q  When  you  discharged  these  two  men  was  it  light  or 
was  it  dark? 

A  That  I  don’t  recall  because  there  was  a  lot  of  traffic 
going  on  at  that  particular  time. 

Q  Were  the  headlights  on  on  the  cars? 

A  I  believe  it  was. 

Q  When  you  discharged  these  men  did  you  notice  where 
they  went? 

A  No,  sir,  I  did  not 
Q  What  did  you  do? 

A  I  proceeded  east 
Q  East  on  L  Street? 

A  East  on  Third  Street 

MR.  BACON :  No  further  questions,  Your  Honor. 

CROSS  EXAMINATION 
BY  MR.  WOOD: 

Q  Mr.  Gorham,  just  where  is  Uline  Arena  or  Uline  Ice 
Company  located? 

pan  A  Is  there  a  difference  between  the  Arena  and 
the  Ice  Company?  That’s  what  I  would  like  to  know. 

Q  Where  is  the  Uline  Arena  located? 

A  The  Uline  Arena  is  on  M  Street  between  L  and  M, 
Northeast. 

Q  Where  is  the  Uline  Ice  Company  located? 

A  That  I  don’t  know. 

Q  How  long  had  you  known  Allen? 

A  That  I  don’t  know.  I  had  known  him  over  a  period 
of  years. 

Q  Over  a  period  of  years?  Were  you  friendly  with  him? 
A  I  could  say  a  casual  acquaintance ;  I  could  say  friendly, 
maybe. 

Q  Did  you  see  him  often? 

A  I  seen  him  as  usual. 
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Q  How  many  times  a  month  would  you  see  him?  * 

A  That  I  don’t  know.  I  couldn’t  give  any  definite  times 
a  month  I.  had  seen  the  fellow. 

Q  Did  you  see  him  more  than  once  a  nlonthf 
:  A  I  told  you  I  could  not  give  you  the  specific  time. 

THE  COURT:  The  question  is,  would  you  remember 
whether  you.  saw  him  more  than  once  a  month? 

THE  WITNESS:  Your  Honor,  I  told  him  I  seen  him 
but  I-  don’t  know  how  many  times  I  saw  him. 

[131]  THE  COURT:  You  don’t  know  whether  it  was 
once  or  twice  or  more  a  month? 

•  THE  WITNESS:  Sure,  I  seen  him  once  or  more. 

MB.  WOOD:  Once  or  more  a  month,  is  that? 

THE  COURT:  That  is  what  I  understood  him  to  say. 

BY  MB.  WOOD: 

Q  And  how  long  had  you  known  Proctor? 

A  That  I  don’t  know. 

Q  How  often  did  you  see  Proctor? 

A  I  probably  would  see  him  occasionally  at  various 
places. 

-  .Q  Did  you  see  him  more  than  once  a  month? 

A  That  I  don’t  know.  I  don’t  know  how  many  times 
I  see  a  fdlow. 

Q  At  what  places  did  you  see  Proctor? 

A  I  probably  have  seen  him  at  Ninth  and  0  before, 
maybe,  and  maybe  not 

[132]  Q  Do  you  remember  what  day  of  the  week  it  waa 
you  say  you  had  them  in  your  taxicab? 

A  I  don’t  remember  dates. 

.  Q  The  day  of  the  week. 

A  To  call  it  right  off-hand^  1  wouldn’t  know. 

r  Q  J think  you  told  Mr.  Bacon  that  you  thought  it  was 
mid-afternoon  when  they  got  in  your  cab;  is  that  right? 

A  Maybe  I  did  tell  him,  sir. 

Q  I  am  sorry,  I  didn’t  hear  you. 

THE  COUBT :  He  said  maybe  he  did.  • 


Q?  Oft  is  not  what  I  may,  is  th 
yon  gave,  or  isn’t  itt 


BY  MB.  WOOD:  •**  ■  -  *.  *  -  * .»  v*? 

•  •  «  «  •  <«  • 

-And  .would  yon  fix  that  time  when  yen  say  ipid- 
^aftejjnoon?  Could  yon  give  ns-  any  approximation  ofwhat 
time  that  might  be  ? 

A  I  wouldn’t  want  to  do  it. 

Q  Did  I  understand  yon  to  tell  Mr.  Bacon  that- when 
yon  arrived  at  3rd  and  L  that  some  cars  had  headlights  on? 
A  Yon  may. 

that  the  fact,  is  that  the  answer 

A  That  I  don’t  recall  now/  •  ”  ‘  ■  *  •  •*.’ ;  *'  * 

Q  Would  you' tell  ns,  please,  what  clothes  Allen  had  on 
at  . tiie. time  he  entered  your  , cab  t  .  ^  . 

A  1  couldn’t  give  yon  a  description  of  his  clothes.  J  , .. 

..  ..Q,  Did  he  have. a  hat  on?  .....  .  .  . 

[mj  A  That  I  don’t  know. 

Q  Did  he  have  a  topcoat  on?  v 
A  That  I  don’t  know.  :r  v  v  -r 

r  WOOD:  Ihave  ho  further  questions.  '  "  ?:la.  " 

f  •>  •  •  *.  •  ;r  .*  .*  n ;  ;  ^r.1;  ■-  ..r-7 

CBOSS  EXAMINATION  =:  .**  .->•  X 
BY  MB.  YASELLI:  V  !  ;  ‘  ^  : 

^  In  talking  to  both  of  these  defendants,  did  yon  notice 
whether  they  nad  drunk  whiskey  oT  were  under  the  influ¬ 
ence  of  liquor?  ■  '  -  '  ; 

A  I  wouldn’t  Want  to  say,  Mister.' '  '* 

Q  Well,,  you  talked  to  them,  did  yon  not? 

A  Yes.  I  am  talking  to  yoxt  ' ' 

Q  What  is  that?  ...  t 

A  I  am  talking  to  yon.  r 

THE  COTJBT?'  Just' a  mihute,  please,  Mr.  Witness,; j^iese 
gentlemen  have  the  right  to  ask  you  questions— just  a 
minute,  yon  look  at  me,  please — they  have  a  right  to  ask 
you  questions^.  ~If  yon  understand- the  question  and  you 
know  the  answer,  yon  will  answer  it.  If  you  don’t  know: the 
answer,  say  that  yon  don’t  know.  If  yon  don’t  understand 
the  question  yon  say  so. 


THE  WITNESS: -Yes,  sir.  _ 

THE  COURT.:;  What  is  your  question,  sir? 


.v .. 


^  >Jf 


BY  MR  YASELLI: 

Q  The  question  was  as  to  whether  in  talking  the  two 
P34]  defendants  he  observed  that  they  were  both  under 
the  influence  of  liquor. 

A  I  told  him  that  I  don’t  know. 

THE  COURT:  You  mean — 

THE  WITNESS :  I  wouldn’t  want  to  say. 

THE  COURT:  It  isn’t  a  question  whether  you  want  to 
say.  Do  you  know  whether  it  is  a  fact  that  either  or  both 
of  them  was  under  the  influence  of  liquor? 

THE  WITNESS:  That  I  don’t  know,  your  Honor. 

THE  COURT:  You  don’t  remember  whether  they  were 
or  not? 

THE  WITNESS :  Yes,  that  is  what  I  was  trying  to  say. 
THE  COURT:  All  right. 

BY  MR  YASELLI: 

Q  And  while  going  to  the  place  of  destination,  did  you 
stop  anywhere  or  did  they  stop  anywhere  to  buy  whiskey? 
A  No,  sir,  they  didn’t 
Q  They  went  right  straight  ahead? 

A  Yes,  sir. 

Q  Which  one  of  the  two  beckoned  you  to  stop  for  hire? 

A  Right  offhand,  I  wouldn’t  recall 
Q  Which  one  of  the  two  did  you  know  best? 

A  I  knew  Proctor  best 
Q  Did  you  ever  take  them  on  any  other  time? 

A  No,  sir. 

MR  YASELLI:  That  is  alL 

[135]  REDIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  Mr.  Gorham,  did  you  have  any  difficulty  understanding 
either  one  of  these  men  when  you  had  the  conversation  in 
the  cab? 

A  No,  sir,  I  did  not 

MR  BACON :  No  further  questions. 

MR  WOOD:  We  have  no  further  questions. 
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THE  COURT :  Suppose  we  recess  for  a  period,  of  10 
minutes  now. 

Now,  ladies  and  gentlemen,  I  am  repeating  to  you,  be¬ 
cause  it  is  very  important,  what  I  have  said  to  you  before, 
and  each  time  I  hope  you  will  treat  it  as  an  admonition: 
Speak  to  no  one  about  this  case ;  permit  no  one  to  speak  to 
you  about  the  case;  don’t  talk  among  yourselves  with  refer¬ 
ence  to  it ;  ignore,  if  by  chance  anything  appear  in  the  news¬ 
paper  about  it  With  that  you  are  excused  until  11 :35. 

THE  WITNESS :  May  I  be  excused? 

(Witness  excused.) 

[140]  ETHEL  JACKSON 

was  called  as  a  witness,  and  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

[141]  DIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  Mrs.  Jackson,  will  you  speak  slowly  so  that  we  can  all 
understand  what  you  have  to  say,  and  give  us  your  full 
name,  please. 

A  Ethel  Jackson. 

Q  Would  you  keep  your  voice  up  a  little  bit? 

A  Ethel  Jackson. 

Q  And  where  do  you  live? 

A  I  live  at  1412  Eighth,  Northwest 

Q  What  is  your  occupation? 

A  I  am  in  a  delicatessen  store  now. 

Q  And  where  is  that  delicatessen  store  located? 

A  Ninth  and  0  Streets. 

Q  Prior  to  December  30th,  1950,  did  you  know  a  man  by 
the  name  of  Frank  Proctor? 

A  Yes,  I  did. 

Q  And  how  long  had  you  known  him? 

A  Oh,  about  a  couple  of  months. 

Q  Do  you  see  that  Frank  Proctor  here  today? 

A  Yes,  I  do. 

Q  Will  you  step  down  and  place  your  hand  on  his  shoul¬ 
der? 

(The  witness  left  the  stand  and  placed  her  hand 
.  on  the  shoulder  of  Defendant  Frank  Proctor.) 
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[142]  ME.  BACON :  May  the'  record  please  show  that 

the  witness  placed  her  hand  on  the  shoulder  of  the  Defend¬ 
ant  Proctor?  •■'’•••• 

THE  COUBT :  .Very  well.  /  ' ; . 

(Thereupon  the  witness  resumed  the  witness  stand 
•  and  testified  further  as  follows:)  • 

BY  ME.  BACON:  } 

Q  In  what  capacity  did  you  know  this  man  . Proctor? 

A  He  worked  around  the  store  for  me. 

Q  He  worked  around  the  store  for  you? 

A  Yes. 

.  Q  What. was  his  job  there? 

A  Scrubbing,  dusting,  and  running  errands. . 

Q  Do  you  recall  whether  or  not  he  worked  on  December 
30,1950?  * 

A  He  worked  in  the  morning. 

Q  He  worked  in  the  morning? 

A  In  the  morning. .  ;  ' 

Q  Do  you  recall  what  time  he  got  off  from  work? , 

A  No,  I  don’t. 

Q  Do  you  know  Albert  Allen? 

a1  do.  •;/  ,: 

Q  Is  he  in  this  courtroom? 

A  Yes,  he  is. 

Q  Can  you  describe  what  he  is  wearing? 

A  He  is  gearing  a  white  shirt  ; 

[143]  Q  And  where  is  he  seated?  “  •  r 

.*A.On  the  right  hand  side.  : 

Q  On  the  right  hand  side  of- — — ' 

A  Over  there  (indicating). 

Q  Beside  whom  is  he  sitting? 

A  Frank  Proctor. 

Q  Did  yoit  see  Allen  on  December  30,  1950? 

A  Yes. 

.  And  where  did  you  see  him?  ; 

A  He  came  to  the  store  and  asked  for  Frank. 

. -.O'!  He  asked  for  Frank?  .  .  ,  : 

A  Yes.  *  •'**'  •  . 
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Q  What  was  the  conversation  you  had  with  him?  • 

A  He  asked  me  where  he  was  and  -I  told.  him. I  didn’t 
know,  and  what  did  he  want  with  him.  He  said  that  he 
had  a  job  he  was  going  to  help  him  with. 

Q  Did  he  say  anything  about  the  job? 

A  No,  he  didn’t 

,  Q  Did  he  say  where  the  job  was? 

A  Over  at  Uline  Arena. 

Q  And  what  time  was  this? 

A  I  don’t  know  the  exact  time. 

Q  Was  it  in  the  morning? 

A  No,  it  was  in  the  afternoon;  it  was  after  twelve. 

.  Q  Would  you  say  it  was  nearer  twelve  or  nearer  six? 
[144]  A  No,  it  was  before  six. 

Q  And  how  long  before  six,  do  you  remember? 

• .  A  I  don’t  remember. 

Q  Did  you  see  Frank  Proctor  after  you  saw  Allen  that 
day? 

A  No,  I  didn’t 

.  Q  Is  it  my  understanding  that  after  Proctor  got  off  from 
work  on  the  30th  you  did  not  see  him  again  that  day?  . 

A  No.  ‘  .  '■ 

Q  Is  that  correct? 

A  That  is  right 

,  .Q  And  after  this  conversation  that  you  had  with  Allen 
what  did  Allen  do? 

A  He  went  out  of  the  store.  I  don’t  know  where  he 
went 

MR.  BACON :  If  Your  Honor  please,  the  Government 
has  ho  more  questions  of  the  witness  at  this  time.  How¬ 
ever,  the  Government  would  like  to  be  able  to  recall  this 
witness  for  further  direct  examination  at  a  subsequent 
time  in  the  trial. 

THE  COURT:  Have  you  any  questions? 

MR.  WOOD:  Yes,  sir.  ;  ‘ 

CROSS  EXAMINATION 

BY  MR.  WOOD:  .0 

Q  Mrs.  Jackson,  how  long  have  you  known  Mr.  Allen? 
A  I  haven’t  known  him  very  long,  only  since  I  have  been 
in  the  store. 


[145]  Q  How  long  have  yon  had  the  store! 

A  Since  January  15. 

Q  Since  January  15! 

A  That  is  right 

Q  Of  what  year! 

A  1950  — 1951,  this  year. 

Q  You  say  you  have  had  the  store  since  January  of 
this  year! 

A  Yes. 

Q  Did  I  understand  you  to  say,  too,  that  you  had  known 
Allen  since  you  had  the  store! 

A  Yes. 

Q  Can  you  tell  us  what  day  of  the  week  December  30, 
1950  was  on! 

A  Saturday. 

Q  You  didn’t  know  Allen  until  you  began  to  operate 
the  store,  is  that  right! 

A  Yes,  I  knew  him  a  little  before  then. 

Q  I  am  sorry,  I  can’t  hear  you. 

A  I  knew  him  a  little  before  then.  I  seen  him  around 
there. 

Q  And  you  say  he  came  to  your  store  sometime  in  the 
afternoon. 

A  That  is  right 

Q  You  can’t  fix  the  time  of  that,  can  you,  Mrs.  Jackson! 

[146]  A  No,  I  couldn’t 

Q  Sometime  you  say  before  six  o’clock. 

A  It  was  before  six  o’clock. 

Q  Can  you  tell  us  approximately  how  much  before  six 
o’clock  it  might  have  been! 

A  Well,  I  guess  it  was  around  between  three  and  four. 

Q  Between  three  and  four!  Did  you  see  Mr.  Allen  be¬ 
fore  he  entered  your  store  on  the  date  you  say  is  December 
30th! 

A  No,  I  did  not 

Q  Do  you  know  whether  or  not  he  came  there  in  any 
vehicle! 

A  I  think  he  had  a  truck. 

Q  Did  you  ever  see  that  truck  before! 

A  Yes,  I  did. 


Q  What  kind  of  truck  was  itf 
A  One  of  the  Uline  Arena  tracks.  I  don’t  know  whether  | 
it  is  yellow  or  not — yellow  or  green. 

Q  Mrs.  Jackson,  did  yon  have  occasion  on  this  day  that 
yon  said  Mr.  Allen  appeared  in  yonr  store  to  go  to  market! 

A  I  did. 

Q  At  what  time  did  yon  go  to  the  market  on  that  day! 

A  Abont  5  o’clock. 

Q  Abont  5  o’clock.  4 

A  That  is  right. 

[147]  THE  COUBT :  Was  that  in  the  morning  or  eve¬ 
ning! 

THE  WITNESS:  Evening.  *3 

BY  MB.  WOOD:  ^ 

Q  Do  yon  know  what  hours  Allen  worked  on  the  day 
yon  say  he  was  there  with  the  Uline  track! 

A  No,  I  don’t  know  anything  abont  him  working. 

Q  Can  yon  tell  us,  Mrs.  Jackson,  whether  or  not  the  day 
yon  say  Allen  was  in  yonr  store,  whether  or  not  he  had 
on  a  hat! 

A  No,  I  can’t 

Q  Can  yon  tell  ns  whether  or  not  he  had  on  a  topcoat! 

A  He  did  have  on  a  topcoat 

Q  Can  yon  tell  ns  what  color  topcoat  it  was! 

A  I  think  it  was  a  dark  brown  leather  jacket 
Q  Was  it  a  short  jacket! 

A  Yes. 

Q  Can  yon  tell  ns  what  kind  of  shirt  he  had  on! 

A  No,  I  cannot 

Q  Did  yon  notice  his  trousers! 

A  No. 

Q  Or  his  shoes! 

A  No. 

Q  Can  yon  tell  ns  what  day  in  January,  1951,  yon  took 
over  the  operation  of  that  delicatessen ! 

A  No,  I  can’t 

[148]  MR.  WOOD:  No  further  questions. 

THE  COURT:  Mr.  Yaseffi. 
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CROSS  EXAMINATION 

BY  Mr;  YASELLI: 

;  Q  Mrs.  Jackson,  how  long  did  Mr.  Proctor  work  for  you? 

A  About  two  months. 

Q  Speak  louder,  please. 

A  He  worked  for  me  from  the  time  I  got  the  store — you 
see,  we  had  the  store,  we  were  in  the  store  working  for 
someone  else  before  I  took  the  license  out,  and  he  was 
working  there  then. 

Q  And  then  on  December  30th,  when  Allen  came  to  see 
you,  the  store  wasn’t  yours  ? 

A  No.  I  didn’t  get  possession  of  it  until  1951. 

Q  And  was  Proctor  working  there  at  the  time,  too? 

THE  COURT :  Excuse  me,  Mr.  Yaselli.  Did  I  understand 
you  to  say  that  Proctor  and  you  were  working  in  the  store 
prior  to  the  time  you  got  the  store?  • 

THE  WITNESS :  He  worked  before  I  got  possession  of 
the  store,  but  I  didn’t  have  possession  of  it,  but  I  was  work¬ 
ing  in  it*.  v;  • 

BY  MR.  YASELLI : 

Q  Did  Proctor  handle  any  money  or  cash  in  the  course 
of  his  employment? 

A  No  . 

[149]  Q  Did  you  find  him  to  be  honest? 

A  Yes,  I  found  him  to  be  honest. 

THE  COURT:  It  doesn’t  make  any  difference  whether 
she  found  him  to  be  honest,  but  go  ahead. 

BY  MR.  YASELLI: 

Q  When  Allen  came  there  on  December  30th,  in  the 
afternoon,  as  you  state,  did  you  have  a  talk  with  him? 

A  He  only  asked  me  where  Frank  was  and  I  asked  him 
what  did  he  want  with  him.  That  is  the  only  conversa¬ 
tion  we  had. 

Q  And  what  did  he  say? 

'  A  He  said  he  wanted  him  to  do  a  job  for  him. 

Q  Did  he  say  where  this  job  was  to  be  done?  - 

A  No. 

Q  Did  you  ask  what  kind  of  job  it  was? 

A  No,  I  didn’t. 


,;Q-How  long  did  that  conversation,  last!  «.  c-m 
A  It  didn’t  last  no  longer  than  a  few  minutes. * 
Q  And  how  long  had  it  been  that  Proctor  had -.  been 
away  from  the  store! 

A  I  can’t  testify  exactly  how  long  it  was.  I  know  he 
left  before  noon. 

Q  And  did  he  come  back  any  more! 

A  No. 

Q  And  yon  didn’t  see  him  any  more  that  day! 

*  [150]  •  A  No  more  that  day  until  night. 

MR.  YASELLI:  That  is  alL 

REDIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  Now,  Mrs.  Jackson,  just  a  few  more  questions.  * 

*  Was  Frank  Proctor  working  in  that  store  before  last 
Christmas! 

A  Yes. 

Q  And  you  were  working  there  before  last  Christmas! 
A  Yes. 

Q  I  believe  you  said  that  on  December  30th  you  went 
to  the  market  about- 5  pjn.! 

A  About  5  o’clock. 

Q  That  is  in  the  evening! 

A  That  is  right 

Q  In  relation  to  the  time  you  went  to  the  market  what 
time  did  Allen  come  in  the  store! 

A  It  was  before  I  went  to  the  market  that  he  came  in 
the  store. 

*  Q  How  loiig  before!  • 

A  Well,  I  say  he  came  in  the  store  between  three  and 
four  and  I  went  to  market  at  five. 

Q  In  answer  to  counsel’s  question  you  stated  that  you 
didn’t  see  Proctor  any  more  that  day  until  that  night. 

A  That  is  right. 

[151]  Q  What  time  of  the  day  or  night  did  you  see  Proc¬ 
tor  again! 

'  A  I  don’t  know  what  time  it  was  but  it  was  away  up 
in  the  evening. 

Q  Away  up  in  the  evening! 

*  ;  A  Yes. 
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MR  BACON :  That  is  all  the  questions  the  Government 
has  at  this  time,  Your  Honor. 

MR  YASELLI:  I  just  want  to  ask  a  question. 

THE  COURT:  All  right 

f  RECROSS  EXAMINATION 

BY  MR  YASELLI: 

Q  When  you  said  Proctor  in  the  evening  returned,  as 
you  say,  of  the  same  day,  did  you  notice  whether  he  was 
under  the  influence  of  liquor? 

A  Yes,  he  was. 

Q  Was  he  drunk? 

A  Well,  he  had  been  drinking. 

Q  Heavily,  would  you  say? 

A  Well,  I  couldn’t  tell  very  much  because  he  never 
had  much  to  say. 

Q  Did  you  talk  to  him? 

A  No,  I  didn’t  have  much  to  say  to  him. 

Q  Was  he  walking  straight? 

A  Oh,  yes,  he  was  walking. 

[152]  Q  But  he  was  under  the  influence  of  liquor? 

A  That  is  right 

MR  YASELLI:  That  is  all 

MR  BACON:  If  Your  Honor  please,  at  this  time  I 
think  that  Mrs.  Jackson  should  be  required  to  remain  in 
the  witness  room  inasmuch  as  the  Government  intends  to 
call  her  later  in  the  case. 

THE  COURT:  There  is  no  objection  to  that,  is  there? 

MR  WOOD:  Oh,  no.  May  I  ask  a  question? 

THE  COURT:  You  may. 

RECROSS  EXAMINATION 
BY  MR.  WOOD: 

Q  Mrs.  Jackson,  from  your  observation  of  people  that 
you  would  consider  as  being  under  the  influence  of  whiskey, 
or  from  your  observation  of  people  that  in  your  mind  you 
would  come  to  the  conclusion  that  they  were  drunk,  when 
you  observed  Proctor  on  this  evening  would  you  tell  His 
Honor  and  members  of  the  jury  whether  or  not  you  would 


consider  him  as  being  under  the  influence  of  whiskey,  or 
being  drunk? 

THE  COUBT :  Just  a  minute.  I  think  you  are  asking 
her  for  a  conclusion. 

I  think  you  ought  to  ask  her  what  she  observed. 

BY  MR.  WOOD: 

Q  Where  was  Proctor  when  you  saw  him,  Mrs.  Jackson? 

A  In  the  store. 

[153]  Q  And  was  he  standing  at  the  time?  ; 

A  Yes,  he  was  standing. 

Q  And  did  you  see  him  walk? 

A  Yes,  I  saw  him  walk. 

Q  And  how  far  did  you  see  him  walk? 

A  Oh,  around  in  the  store. 

Q  And  all  the  time  that  you  had  him  under  observation 
was  he  in  the  store? 

A  That  is  right 

Q  You  never  saw  him  on  the  outside? 

A  No,  I  didn’t 

Q  Did  you  smell  the  odor  of  alcohol  about  him? 

A  Yes,  I  did. 

MR.  WOOD:  Your  Honor,  I  have  another  question  in 
mind;  perhaps  we  had  better  come  to  the  bench  before  I 
ask  it. 

THE  COURT:  All  right. 

(Thereupon  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows:) 

MR.  WOOD:  I  had  thought  possibly  if  I  could  get  her 
,  to  testify,  or  if  I  could  ask  her  the  question  as  to  whether 
or  not  throughout  her  lifetime  she  had  observed  people 
who  obviously  were  under  the  influence  of  whiskey,  whether 
or  not  from  that  observation  she  would  be  qualified  to  tes¬ 
tify  as  to  whether  or  not  Proctor  was. 

[154]  I  can’t  see  any  difference  in  my  asking  this  wit¬ 
ness  that  question,  provided  she  has  seen  many  people  that 
were  under  the  influence,  as  against  the  question  that  the 
Government  asks  in  so  many  cases  of  police  officers,  as  to 
whether  or  not  they  have  observed  people  under  the  influ¬ 
ence  and  whether  or  not  in  their  opinion  was  this  particular 
person  under  the  influence. 
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-:THE  COURT:  Was  there  objection  to  the  Government’s 
question?  If  there  was  I  would  have  sustained  it*  ;  £-•  * 

;  MS.  WOOD:  Yon  say  Your  Honor  would  have  sustained 

it?  •  -  • . 

•  .  * 

THE  COURT:  Yes.  I  would  have  sustained  objection  to 
it  I  think  it  is  a  conclusion.  The  jury  is  entitled  to  know 
the  basis  for  the  determination. 

MR.  WOOD:  I  say  if  she  testified  as  to  her  observation 
of  him.  A  police  officer  testifies  to  the  same  thing  and  then 
he  is  asked  in  many  cases  by  the  Government  whether  or 
not  in  his  opinion  the  man  was  under  the  influence. 

THE  COURT:  I  think  the  proper  way  to  ask  him  is  did 
he  see  this  man?  Did  he  hear  him  talk?  Did  he  smell  alcohol 
on  his  breath?  Did  he  speak  coherently?  Did  he  stagger? 
Then  we  get  something  upon  which  we  can  can  make,  a  de¬ 
termination. 

* 

MR.  WOOD:  But  Your  Honor  feels  they  are  not  allowed  to 
state  their  conclusions  based  on  what  they  have  observed? 

THE  COURT:  I  don’t  think  a  policeman  has  any  right  to 
state  it  any  more  than  anyone  else  I  don’t  think  a  policeman 
[155]  gets  any  virtue  just  by  being  a  policeman. 

;  MR.  WOOD:  Well,  it  is  permitted. 

THE  COURT:  Over  objection? 

MR.  WOOD:  Yes,  sir. 

THE  COURT:  You  object  in  this  case  to  that  situation. 

MR.  WOOD:  Thank  you. 

(Thereupon  counsel  resumed  their  places  at  the  trial 
table  and  the  following  proceedings  were  had  in  open 

'  court:) 

MR.  WOOD:  We  have  no  further  questions. 

MR.  YASELLI:  No  further  questions. 

MR.  BACON :  The  Government  has  a  few  questions. 

*  ••  * 

REDIRECT  EXAMINATION 
.  BY  MR;  BACON: 

Q  You  stated*  I  believe,-  you  saw  Frank  Proctor  in  the 
store?  ; 

A  That  is  right 


Q  Will  yon  tell  ns  what  he  was  doing? 

A  Jnst  standing  around,  walking  and  talking. 

Q  He  was  walking? 

A  Walking  and  talking  with  the  hoys  that  was  in  the 
store.  K 

Q  Did  yon  hear  him  talk? 

A  Yes,  I  heard  him  talk. 

Q  Did  he  talk  coherently? 

[156]  A  Yes,  he  talked  natural.  He  never  did  have  too 
lond  a  voice. 

MR.  BACON:  No  farther  questions. 

RECROSS  EXAMINATION 
BY  MR.  YASELLI: 

*  Q  Who  were  the  hoys  that  were  in  the  store?  . 

A  I  don’t  know  them.  They  come  and  go  in  the  store. 

Q  Yon  didn’t  know  any  of  them?  ' 

A  I  know  them,  hut  I  couldn’t  remember  now  who  they 
exactly  were. 

Q  How  many  other  boys  were  there? 

A  Some  of  them  come  in  to  buy  and  they  stand  around 
and  talk  or  play  the  nickelodeon. 

Q  Could  yon  give  ns  the  name  of  any  of  the  boys  that 
were  there  at  the  time?  - 

A  No,  I  couldn’t;  there  are  so  many  come  in  I  don’t  know 
their  names,  I  only  know  their  faces. 

MR.  YASELLI:  That  is  all. 

RECROSS  EXAMINATION 
BY  MR.  WOOD: 

Q  Mrs.  Jackson,  can  yon  fix  the  time  when  yon  saw  Proc¬ 
tor  there  that  evening? 

A  No,  I  couldn’t;  I  don’t  know  what  time  it  was.  . 

Q  What  time  did  yon  get  back  from  the  market? 

A  I  should  say  about  half  past  six.  It  was  around 
[157]  eight  o’clock,  or  something  like  that  when  I  saw 
him,  or  it  may  have  been  later  than  that. 

THE  COURT:  Did  yon  say  yon  saw  him  at  eight  o’clock 
that  night?  -  :  '  '  ’  J.  >iA: 


THE  WITNESS:  Yes. 

MR.  WOOD:  I  have  no  further  questions. 

MR  BACON:  No  further  questions. 

MR.  YASELLI:  No  further  questions. 

BENJAMIN  DOUGLAS 

was  called  as  a  witness,  and  being  first  duly  sworn,  was  ex¬ 
amined  and  testified  as  follows: 


DIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  Will  speak  slowly,  sir,  and  keep  your  voice  up  so  that 
we  all  may  hear  you. 

Will  you  give  us  your  full  name? 

A  Benjamin  L.  Douglas. 

Q  Where  do  you  live,  sir? 

A  929  S  Street,  S.W.  in  the  city. 

Q  And  where  are  you  employed,  sir? 

A  At  the  present  time? 

[158]  Q  Yes. 

A  Department  of  Commerce. 

Q  And  where  were  you  employed  on  December  30, 1950? 
A  I  was  employed  at  the  Uline  Ice  Company. 

Q  And  what  was  your  job  there? 

A  I  was  a  porter. 

Q  In  the  course  of  your  employment  did  you  have  oc¬ 
casion  to  drive  any  of  the  vehicles  of  the  Uline  Company? 
A  Yes,  I  did. 

Q  On  December  30th  did  you  have  occasion  to  drive  a 
vehicle  of  the  Uline  Company? 

A  Yes,  I  did. 

Q  At  what  time  did  you  drive  that  vehide? 

A  From  12  until  a  quarter  after  five. 

Q  You  say  you  drove  the  vdiide  until  about  5:15? 

A  When  I  came  back  to  the  office,  yes. 

Q  And  that  was  on  the  afternoon  of  December  30th. 
When  you  came  back  to  the  office  what  did  you  do  with 
this  vehide? 

A  I  parked  it  beside  the  office  first  and  then  I  went  into 
the  office  and  turned  my  money  in  and  stayed  there  probably 
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15  minntes  and  then  I  taken  it  to  the  garage  and  parked  it 
for  the  night 

Q  How  did  you  get  in  the  garage? 

A  The  big  door  was  there  and  the  side  door  was  closed 

[159]  but  it  wasn’t  locked.  I  opened  the  side  door  and 
went  in  and  opened  the  big  door. 

Q  Was  the  light  on  in  the  garage? 

A  Yes,  the  light  was  on. 

Q  And  you  are  speaking  of  the  full  lights? 

A  Yes,  the  lights  in  the  ceiling. 

Q  What  did  you  do  when  you  opened  the  door? 

A  I  drove  the  coupe  in,  parked  it  in  the  proper  place 
on  the  right  side  beside  the  trash  cans. 

Q  Did  you  see  anyone  in  the  garage? 

A  No,  I  did  not 

Q  Did  you  know  whether  or  not  George  Schomber  drove 
a  truck  for  the  Uline  Company? 

A  Did  I  know  if  he  drove  one? 

Q  Yes. 

A  Yes,  I  did. 

Q  Did  you  know  what  truck  he  drove,  which  one  he  drove? 
A  Yes,  I  did. 

Q  When  you  parked  your  coupe  did  you  see  George 
Schomber ’s  truck? 

A  No,  I  did  not 

Q  What  did  you  do  after  you  parked  your  car  ? 

A  I  came  back  to  the  office  and  changed  clothes. 

Q  And  did  you  leave  the  garage  door  open  or  shut? 

A  I  closed  the  door,  let  the  big  door  down  and  closed 

[160]  the  side  door  but  didn’t  lock  it 

Q  When  you  returned  to  the  office  that  day,  and  to  the 
garage,  did  you  know  where  Schromber  was  at  the  time? 

A  No,  I  did  not 

Q  Subsequent  to  December  30, 1950,  were  you  picked  up 
by  the  police? 

A  No,  I  wasn’t 
Q  Did  the  police  question  you? 

A  No,  not  that  date. 

Q  Did  they  question  you  on  a  later  date? 

A  Yes,  I  was  questioned  on  Monday,  which  was  the  first, 
New  Year’s  Day. 
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Q-Did  they  pick  you  up?  '  “  .  •  :  .  .  :. 

ME.  WOOD :  If  Your  Honor  please,  I  think  we  will  object 
to  this  at  this  time.  I  can’t  see  the  materiality  of  it. 

ME.  CONLIFF:  May  be  approach  the  bench?. 


THE  COUET:  Yes. 

(Thereupon  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the.  hearing- of  the  jury, 
as  follows:)  . 

ME.  CONLIFF:  If  the  Court  please,  the  main  problem 
in  this  case,  which  the  Government  does  not  feel  is  a  prob- 
lenv  but  the  main  point  at  issue  I  think  will  be  over  ..the 
admissibility  of  the  statement  given  by  one  of  the  defend¬ 
ants  in  particular,  that  is,  the  defendant  Allen. 

.[161]  In  order  to  show  the  complete  background  of  the 
circumstances  under  which.  Allen  was  questioned,  'with  the 
time  element  and  the  police  procedure  generally  in  this 
case,  I  feel  that  it  is  the  type  of  case  that  the  Government 
has  to  show  the  complete  background,  that  is  exactly  what 
the  police  did,  how  many  people  they  questioned,  for  how 
long  a  period  they  questioned  them,  to  show  that  nothing 
was  unusual  with  Allen  at  the  time  he  was  questioned  by  the 
police;  that  he  was  not  questioned  any  longer  than  other 
witnesses  in  the  case;  that  he  wasn’t  the  one  that  was 
the  main  subject  of  suspicion,  and  he  was  called  for  the 
purpose  of  being  interrogated,  and  I  think  for  the  pur¬ 
pose  of  laying  a  proper  background  for  the  entire  question¬ 
ing  we  must  establish  the  procedure  of  the  police  from 
the  time  they  first  discovered  that  a  crime  was  committed 
up  until  the  time  we  might  say,  that  the  case  was  solved. 

-  •  In  order  to  do  that  intelligently,  I  think  we  have  to 
show  that  a  certain  other  witness  was  picked  up  the  day 
before  Allen  was  picked  up,  and  he  was  questioned  for  a 
great  length  .'of  time.  As  a  matter  of  fact  this  man  was 
questioned  I  believe  10  or  12  hours  and  then  was  released. 

•  r  THE  COUET:  It  seems  to  me  that  if  that  is  going  to  bear 
on  the  question  of  admissibility  of  the  testimony,  or  admis¬ 
sion  or  confession,  that  that  ought  to  be  taken  out  of  the 
hearing  of  the  jury,  because  that  is  a  non- jury  question. 

[162]  ME.  CONLIFF:  Of  Course,  this  has  nothing  to 
do  with  Allen.  cThis  man’s  testimony  does  not  implicate 
AJjjHL ..  .  7.  .7  •’  ; 

ME.  WOOD:  It  doesn’t  implicate  anybody; 


r  v-MB.  CQNLIFF:  I  will -make -my  proffer  so  that  counsel 
wiffunde^tand.  •  •  -••  •:  . .  *■; 

: THE :  COURT :*I"  think; fe.  understands,  bnt  I  think 
this  is  something  that  should  not  go  before  this  jury. 

MR.  CONUFF:  Very  welL 

THE  COURT :  What  I  think  yon  are  trying  to  -  do  is 
to  show  that  this  .witness  Dongles  was  treated  as  was.  Proc¬ 
tor  or  Allen  or  anyone  else  who  was  picked  np  m  the  case, 
bnt  I  don’t  think  it  has  any  pertinency  to  anything  they 
are  going  to  say; 

MR.  CQNLIFF:  I  think  yon  .are  correct,  Yonr  Honor. 

MR.  BACON :  If  Yonr  Honor  please,  we  make  the  same 
reqnest  that  we.  made  .as.  to  Mrs.  Jackson,  that  he  be  ex¬ 
cluded  from  the  court  room  subject  to  recall  by  the  Gov¬ 
ernment 


THE  COURT:  Do  yon  have  any  questions? 

MR.  WOOD:  I  would  like  to  ask  one  question. 

.  i  THE  COURT :  Very  well  .  .  ; 

(Thereupon  counsel  resumed  their  places  at  the  trial 
table  and  the  following  proceedings  were  had  in  open 
court:)  "  ..  .  '!•* 

.  i  i 

.  [163] ..  .  .  -  CROSS  EXAMINATION 

BY  MR.  WOOD:  *  • 

Q  Mr.  Douglas,  do  you  know  Allen? 

A  Yes,  I  do. 

Q  How  long  have  you  known  him? 

A  About  six  months,  I  imagine. 

Q  Did  you  know  him  as  an  employee  of  Uline’s? 

A  Yes,  I  did. 

Q  And  you  run  a  truck,  do  you,  around  a  route,  for  Uline  ? 

•  A  ^No.  ••  I  was  driving  a  coupe,  special  delivering  ice 
cubes. 

Q  How  long  have  you  been  delivering  those  ice  cubes? 

A  You  mean  on  the  day  of  the  murder  ? 

Q  No.  No,  since  you  have  been  with  Uline. 

A  Some  afternoons  I  used  to  deliver,  especially  when 
we  had  a  lot  of  orders,  but  my  job  wasn’t  to  deliver 
specially;  I  was  the  porter  there.  . 
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Q  On  these  occasions  when  yon  made  these  special  trips 
jfor  the  company  was  it  the  practice  for  yon  to  receive 
the  sums  that  were  to  come  back  to  Uline  from  those  peo¬ 
ple  who  received  ice  from  you? 

A  Yes,  from  private  homes. 

Q  And  yon  made  the  collections  in  cash! 

A  Yes,  I  did. 

[164]  Q  And  turned  them  in  to  Uline  T 
A"  Yes. 

MR  WOOD:  I  have  no  farther  questions,  Your  Honor. 

CROSS  EXAMINATION 

BY  MB.  YASELLI: 

Q  Did  yon  know  the  defendant  Proctor? 

A  No,  I  did  not. 

MR  YASELLI:  That  is  all 

MABEL  DAVIS 

was  called  as  a  witness,  and  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

DIRECT  EXAMINATION 
BY  MR  BACON: 

Q  Will  yon  speak  slowly  and  keep  your  voice  up?  Will 
yon  give  ns  your  full  namef 
A  Mabel  Davis. 

Q  Where  do  yon  live! 

A  1221  Tenth  St.  N.W. 

Q  Do  yon  know  Albert  Allen? 

A  Yes,  I  do. 

[165]  Q  And  how  long  have  yon  known  him? 

A  I  met  him  in  1946. 

Q  Did  yon  have  occasion  to  see  Albert  Allen  on  December 
#  30, 1950? 

A  Yes,  I  did. 

Q  At  what  time  did  yon  see  him? 

A  At  a  quarter  of  seven. 

Q  What  was  the  occasion  that  yon  saw  him? 

A  Well,  he  asked  me  on  Friday  night,  on  December  29th, 
to  go  to  the  ball  game  with  him. 


Q  What  ball  garnet 
A  Uline. 

Q  What  kind  of  garnet 
A  It  was  a  basketball  game. 

Q  And  where  did  yon  meet  him  on  December  30th  T 
A  He  came  to  my  home. 

Q  At  what  time  was  that! 

A  At  a  quarter  of  seven. 

Q  And  how  long  did  yon  stay  at  your  home! 

A  Well,  it  taken  me  possibly  half  an  hour  to  dress. 

Q  And  then  what  did  yon  dot 

A  Then  we  went  to  Eleventh  and  M  Streets,  N.W.,  and 
caught  a  cab  from  there  and  went  to  Uline’s  to  the  game. 

Q  And  what  time  did  yon  leave  TJline  Arena  that  night! 
A  It  was  about  11  o’clock,  or  something;  after  the 


[166]  game  was  over  we  left  immediately. 

Q  Were  yon  with  anyone  at  the  game! 

A  We  sat  near  a  couple,  I  don’t  know  who  they  were. 

Q  When  yon  left  the  game  did  yon  leave  with  anyone! 

A  We  left  and  when  we  got  up  the  street  we  caught  a  cab 
and  went  home. 

Q  Did  this  other  couple  go  with  yon! 

A  No. 

Q  And  yon  say  yon  caught  a  cab;  where  did  yon  go  then! 
A  Went  to  the  Hour  Restaurant. 

Q  And  what  did  yon  do  there! 

A  Well,  we  ate,  and  that’s  alL 
Q  Do  yon  know  much  the  bill  was! 

A  I  don’t  know  exactly  how  much  it  was. 

Q  Who  paid  the  check! 

A  He  did. 

Q  And  did  yon  notice  how  much  money  he  had! 

A  I  didn’t  see  anything  but  $5.  If  he  had  more  I  didn’t 
see  it. 

Q  Did  he  pay  the  check  with  that  $5! 

A  Yes,  he  did. 

Q  When  yon  left  there  what  did  yon  dot' 

A  We  went  to  my  place. 

Q  And  how  did  yon  go  to  your  place! 

[167]  A  By  a  taxi. 
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Q  Did  yon  see  him  when  he  came  to.. your  house?  tV  > 

A  Well,  he  knocked  on  the  door  and  I  was  laying:  on.ihe 
bed.  I  got  np  and  opened  the  door  .and  I  looked  aropndaf 
the  clock  and  it  was  a  quarter,  of  seven.  .  =  ■  \ 

Q  But  you  saw  him.  when  he  got  to  your  house  t  •. 

A  Well,  when  he  knocked  at  my  door  he  had  toi  .  come 
inside. 

Q  What  was  his  condition  then? 

MB.  WOOD:  I  object  to  the  form  of  that  question. 

MB.  BACON;  All  right,  Your  Honor,:I  will  rephrase  that 
question.  - 

BYMR.  BACON: 

Q  Did  you  talk  to  him? 

A  Well,  yes.  He  asked  me  was  I  still  going  to  the  'game 
with  him  and  I  said  Yes. 

Q  Was  his  speech  coherent? 

A  I  don’t  quite  understand. 

TBhi  COUBT:  Could  you  understand  what  he  was  saying? 

• THE  WITNESS:  He  said  was  his  speech  coherent,  but  I 
say  I  don’t  understand  the  word. 

THE  COUBT:  I  asked  you  did  you  understand  the  con¬ 
versation  you  had  with  him. 

THE  WITNESS:  He  just  asked  me  was  I  ready  to  go  to 
the  game  and  I  told  him  in  a  few  minutes. 

[168]  THE  COUBT :  You  uderstood  what  he  said.. 

THE  WITNESS:  Yes. 

BY  MB.  BACON: 

Q  When  you  were  talking  to  Allen  did  you  understand 
what  he  said? 

.  A  Oh,  yes. 

Q  Was  his  speech  normal? 

A  Yes,  it  was  normal. 

MB.  BACON:  I  have  no  further  questions,  Your  Honor. 

MB.  WOOD:  Your  Honor,  I  have  no  questions  at  this 
time,  but  I  would  like  to  request,  Your  Honor,  that  you  in¬ 
struct  this  witness  to  be  back  here  on  Monday.  She  is  under 
subpoena,  I  understand. 


THECGTJRT:  Ton  are  under  subpoena.  Ton  will  return 
to  this  court  room  on  Monday  morning  at  lO  o’clock. 

TBpE  WITNESS:  All  right,  I  will  . 

•  ■  MR.  YASELLI:  I  would  like  to  ask  Her  one question, 

Tour  Honor*  .  •  "  _ 

THE  COURT:  All  right. 

CROSS  EXAMINATION 

.  BY  MR.  YASELLI:  . 

Q  Do  you  know  Frank  Proctor? 

\ A.No;  • 

’  MR.  YASELLI:  That  is  alL 

.  r*  ‘  .  .  .  ***•»• 

tl69]  JOHN  GALLAGHER  "*■ 

was  called  as  witness,  and  being  first  duly  sworn,  was  ex¬ 
amined  and  testified  as  follows : 

.  .  *  *  4-  . 

DIRECT  EXAMINATION 
BY  MR.  BACON:  ! 

•  Q  Sir,  will  you  speak  directly  into  the  microphone  there 
and  speak  slowly  and  keep  your  voice  up  so  that  we  can 
all  hear  you? 

A  Yes.  *  * 

Q  What  is  your  full  name? 

A  John  J-  Gallagher. 

Q  And  where  do  you  live? 

•  A  203  Rhode  Island  Avenue,  N.  E. 

Q  Where  are  you  employed? 

•  A  At  Dline  Ice  Company. 

Q  And  were  you  employed  at  TJline  Ice  Company  oil 
December  30, 1950? 

[170]  A  Yes,  sir.  That  was  my  first  day  in  employ¬ 
ment  there. 

Q  And  what  was  the  nature  of  your  employment?  : 
A  Truck  driver.  ^ 

Q  Did  you  drive  a  truck  on  December  30th  ?i  •  '  •*' 

A  Yes,  sir.  •  •/•  ' 

Q  Did  you  take  the'truck  and  make  deliveries  that  day? 
A  Yes,  sir.  -  * 
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Q  What  time  did  yon  return  to  the  Uline  Company  ? 

A  I  returned  a  little  after  six  in  the  evening. 

Q  What  did  yon  do  with  the  truck? 

A  Well,  I  stopped  at  the  platform  which  is  located  near 
3rd  and  M,  right  at  3rd  and  M,  and  went  into  the  office 
and  checked  in  my  day’s  receipts,  and  after  that  the  super¬ 
intendent  told  me  he  would  have  to  go  np  to  the  garage 
with  me. 

Q  And  did  he  go  with  yon? 

A  Yes,  sir. 

Q  What  did  yon  find  when  yon  got  to  the  garage,  if 
anything? 

A  Well,  Mr.  Eierman,  after  he  unlocked  the  door  for  me, 
he  directed  me  where  to  put  the  truck  and  waved  me  on 
and  said  “Pull  on  np.”  So  I  drove  my  truck  on  np  in  the 
garage,  and  when  I  got  out  of  the  truck  Mr.  Eierman  said — 

THE  COIJBT:  No,  not  what  he  told  yon,  just  what 
yon  did. 

THE  WITNESS:  Well,  I  just  parked  my  truck. 

[171]  BY  MB.  BACON: 

Q  Did  yon  see  anything  in  the  garage? 

A  What  do  yon  mean,  just  as  soon  as  I  entered  the 
garage? 

Q  After  yon  parked  your  truck. 

A  Not  until  after  Mr.  Eierman — 

Q  What  did  yon  see? 

A  Yon  mean  after  I  got  out  of  my  track? 

Q  That  is  right 

A  I  didn’t  see  anything  until  Mr.  Eierman  called  my 
attention  to  it 

Q  As  the  result  of  his  calling  your  attention  to  some¬ 
thing,  what  did  yon  see? 

A  I  just  saw  the  tracks  all  parked  there,  that’s  all  at 
that  time,  as  soon  as  I  drove  in. 

Q  Yon  say  Mr.  Eierman  called  your  attention  to  some¬ 
thing. 

A  Yes,  sir. 

Q  Did  yon  see  what  he  called  your  attention  to? 

A  Oh,  naturally,  when  I  walked  back. 

Q  What  was  it  he  called  your  attention  to? 

A  He  said — 


Q  No,  not  what  he  said.  Did  yon  see  what  he  pointed 
ont  then? 

A  He  didn’t  point,  sir. 

[172]  Q  Did  yon  see  anything  nnnsnal  in  the  garage! 

A  No,  sir,  not  at  that  time. 

Q  Did  yon  ever  see  anything  nnnsnal  in  the  garage  that 
night? 

A  Yes,  after  he  had  told  me. 

Q  What  did  yon  see  nnnsnal? 

A  I  didn’t  see  anything  nnnsnal,  bnt  like  I  say,  that  — 
was  the  first  day  of  my  employment 

Q  Yon  say  yon  saw  something  nnnsnal  in  the  garage 
that  night  WTiat  was  it  yon  saw,  sir? 

A  After — it’s  just  like  I  told  yon;  I  said  Mr.  Eierman 
and  I  walked  back  toward  the  entrance  of  the  garage. 
That’s  when  I  saw  this  Mr.  Schomber  behind  the  wheel 
of  his  truck. 

Q  And  did  yon  go  over  to  Mr.  Schomber? 

A  I  walked  over  toward  the  truck,  yes  sir,  with  Mr. 
Eierman. 

Q  And  what  was  his  condition  at  that  time? 

A  Well,  he  was  sitting  behind  the  steering  wheel  of 
the  truck  and  had  one  of  his  hands  up  on  his  head  and 
blood  was  all  over  his  hands  and  face. 

Q  Yon  stated  this  was  your  first  day  of  employment? 

A  Yes,  sir. 

Q  Did  yon  know  Mr.  Schomber? 

A  Well,  I  jnst  knew  him  by  seeing  him  around  the  plant, 
[173]  jnst  before  I  went  to  work  for  Uline  I  worked  for  an 
independent  ice  dealer,  and  he  used  to  deal  with  Uline, 
and  I  used  to  see  him  once  in  a  while  when  I  would  come 
there  at  the  platform. 

Q  Did  yon  see  any  blood  other  than  on  the  face  of 
Schomber  when  yon  saw  him  in  the  truck? 

A  Yes,  sir,  there  was  blood  all  over  the  floor,  yon  know, 
alongside  the  truck. 

Q  Yon  mean  the  floor  of  the  garage? 

A  Yes,  sir. 

Q  Did  yon  see  blood  anywhere  else? 

A  There  was  blood  kind  of  smeared  against  the  side 
of  the  truck,  that  is  the  right  side. 
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:  Q-.Was  there  anything  ;ou  the  floor  beside  the  truck 
other  than  the  blood?' 

A  Well,  I  saw  a  hat,  that  is,  a. man’s  hat,,  and  a  pair 
of  glasses  that  had  been  broken,  all  broken  up,  and  a  lunch 
box.  that’s  all  I  remember  seeing. 

;  MB.  BACON :  No  further  questions,  Your  Honor. 

MB.  WOOD:  We  have  no  questions. 

MB.  Y  A  SELL! :  I  have  no  questions. 

[174]  THE  COUBT:  If  there  is  nothing  further  you 
are  excused  to  return  Monday  morning  at  10  o’clock. 

(Therefore,  at  12:30  o’clock  pm.,  the  trial  was  ad- 
'  jonmed  to  Monday  morning,  April  23,  1951,  at 
10  o’clock  am.) 

[175]  The  trial  of  the  above-entitled  action  was  resumed 
at  10:00  o’clock  am.,  before  Honorable  Bichmond  B.  Keech, 
and  a  jury. 

[179]  KEITH  G.  GOSMAN, 

was  called  as  a  witness,  and  being  first  duly  sworn,  Wag 
examined  and  testified  as  follows: 

DIRECT  EXAMINATION 

•  r  ■  s 

BY  MB.  BACON: 

-  Q  Your  full  name  and  assignment,  pleasef 

[180]  A  Keith  G.  Grosman;  General  Assignment  Squad, 
Detective  Bureau. 

Q  Officer,  on  January  2nd,  what  was  your  assignment? 

A  I  was  detailed  to  the  Uline  murder  case. 

Q  And  where  were  you  working  at  approximately  10  .*00 
am.  on  January  2nd? 

A  At  10:00  am.  I  was  working  at  Uline  Ice  Company. 

Q  And  did  you  at  that  time  know  of  an  employee  by  the 
name  of  Albert  Allen? 

"A  Yes,  I  did. 

Q  Did  you  find  him  at  the  Uline  Company  that  morning? 
A  No,  he  wasn’t  there  that  morning. 

Q  What  did  you -do  when  you  found  he  wasn’t  there? 

. -;A  I  Kent  to  his  home*  as  the  address  the  Uline  Company 
had,  his  home  address  at. 322  Ninth  Street,  Northeast. .  - 


*-•: Q-Bjdyou  find'him  there?1  .  ?:  •  r*  •  ^ 

A  No,  lie  wasn’t  there.  • :  *r  '  '  "■* 

Q  What  did  yon  do  then?  *  '  1  • :  •  •“  ,v 

A:  Ftalked  to  his  aster  tKerel  ‘  .  -  '  v  5 

Q  As  a  result  of  talking  tq  hm  aster,  what  did  yon  do?  “ 
A  As  a  result  of  talking  to  his  sister,  she  supplied^-' 

[181]  THE  COURT:  No.  •  - 

**‘,~BY-MR.'RAObN:  '  ‘ 

Q  No;  don’t  tell  ns  what  she.  said.. 

What  did  yon  do  then  after  yon  talked  to  the  sister? 

A  Left  there  and  went  back  to  Uline’s.  ~ 

•  •  *  *  *  *  ,  *  *  ^  *  i*  *  »  *  • 

Q  When  yon  got  back  to  Uline’s,  what  did  yon  find?; 

A  It  was  then  about  aqnarterof  twelve,  or  twelye 
o’clock;  and  Allen  was  seated  in  the  h$ll  outside  theoffice 
on  the  second  floor.  '■  *' 

Q  Did  yon  have  a  conversation  with  Allen  then  ?  '  *  • 

A  Yes,  I  did.  - 

Q  And  would  yon  please  tell  ns  the  conversation  yon  bad 
with  Alien?  ....... 

•  ••••%•  .  •  •*  ,•  •  .  /  i>  .  #  •  •  •  m  ^  %  • 

A  We  took  'Alien  into  Mrs.  Bothget’s  office— she  is  the 
manager  there — and  I  took  his 'statement  down  as  he  giave 
it  to  me.for  his  actions  on  the  day  and  mentioned  Saturday, 
December  30th.  -  . 

’  •  :  -u  .  ;  •  :  ^  \ 

.  v  Q'  Would  yon  please  detail  to  .the  best  of  your  recollection 
what  Allen  told  yon  at^that  time?  * 

MB.  WOOD:  Your  Honor,  before  he  does  that,  may. we 
have  who  was  there? 

THE  COUBT:  Yes.;: •:  ---  V  •*  /.;•« 

..BY  MR.  BACON: 


V  Q- JPirior  to  taking  Allen  in  the  office,  were  there  any  other 
people  there,  outside  of  Mrs.  Bothget’s  office?  _  ; 

...  £1823  -A,  Yes,  there. were  several  employees,  of  the  com¬ 
pany,  there.  •••  > ;•  m’r 

Q  Do  yon  know  for  what  purpose  they  were  there?  _ 
:  A'  They :  were  there  -for  questionings  •  .  .- 

%  Yon  said  yon  went  in  Mrs.  Bothget’s  office  to'talk 
ta. Allen.  Was  there’  anyone  else  present?  t  ?.  >. 

’  A 'Sergeant  Schwab;  iny  partner:*  *  *  *  •  *  :  v  "• 
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Q  After  yon  went  in  there,  was  anyone  else  present 
besides  the  three  of  yon,  then! 

A  No,  sir,  not  in  the  office. 

Q  Would  yon  tell  ns  what  yon  said  to  Allen  and  what 
Allen  told  yonf 

A  Allen  detailed  his  actions  for  the  day  and  mentioned 
December  30th. 

Q  Would  yon  give  ns  those  details,  sir! 

A  Could  I  refer  to  my  notes  so  that  I  can  be  more 
specific! 

Q  When  did  yon  make  those  notes,  sir! 

A  That  day. 

Q  At  the  time  he  was  telling  yon  this  story! 

A  Yes,  sir. 

MR.  BACON:  If  Your  Honor  please,  the  Government 
submits  that  the  officer  made  these  notes  at  the  time  he 
interrogated  Allen. 

THE  COURT:  Any  objection! 

MR.  WOOD:  No,  not  at  this  time. 

[183]  MR.  BACON:  It  is  just  to  refresh  his  recollection. 

THE  COURT:  All  right;  no  objection. 

THE  WITNESS :  Allen  stated  that  on  Saturday,  De¬ 
cember  30th,  he  got  to  work  about  4 .*00  o’clock  in  the 
morning  and  he  cut  ice  cubes  all  day,  and  he  left  about 
11:00  ajn.  and  he  went  to  247  Warren  Street,  Northeast, 
where  his  common  law  wife  by  the  name  of  Massie  Cald¬ 
well  lives. 

He  stated  that  he  stayed  there  until  about  2 :30,  at  which 
time  he  left  and  went  to  a  barbershop  in  the  1300  block 
of  Ninth  Street,  Northwest. 

.  He  left  the  barbershop  at  approximately  4:00  o’clock 
and  went  to  the  Raphael  Theater  in  the  1400  block  of 
Ninth  Street 

He  got  out  of  the  theater  at  about  4:30  and  from  there 
went  directly  to  1226  Tenth  Street,  Northwest  at  which 
time  he  got  there  it  was  about  5:45. 

He  stated  that  a  girl  friend  by  the  name  of  Mabel  Davis 
lived  there. 

He  said  he  stayed  there  from  that  time  until  about  7 :30, 
at  which  time  he  went  to  Uline’s  Arena  and  met  another 
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employee  by  the  name  of  George  Boddie,  and  at  about  8:00 
o’clock  he  went  to  the  basketball  game,  and  left  the  game 
at  about  11  .*00  pjn.  and  went  back  to  1226  Tenth  Street 
•where  he  stayed  the  night 

BY  MR  BACON: 

PM]  Q  As  a  result  of  this  interrogation,  what  did 
you  do? 

A  There  was  further  testimony  on  Allen’s  part  as  to 
his  actions  of  the  day  afterwards,  on  Sunday. 

Q  I  am  sorry;  1  thought  you  had  given  us  the  complete 
interrogation.  Continue  and  tell  us  now  everything  that 
Allen  said. 

A  He  said  that  on  Sunday  morning  he  got  up  at  about 
5:30  and  he  went  to  work  about  6:00,  and  got  off  at 
2:00  and  went  back  to  247  Warren  Street  where  he  stayed 
the  night. 

At  about  4:30  ajn.  he  was  on  his  way  to  work  again  the 
following  morning  when  he  stopped  on  Third  Street, 
Northeast  He  stated  at  that  time  that  he  was  arrested 
and  brought  to  headquarters  for  questioning. 

Q  Did  he  say  who  arrested  him? 

A  No,  he  didn’t 

Q  Did  he  say  what  squad  arrested  him? 

A  He  didn’t  know. 

At  that  time  I  checked  with  the  midnight  lieutenant 
who  was  in  charge  of  the  section  working  this  night,  and 
also  checked  the  records  at  headquarters  and  was  unable 
to  ascertain — 

MR  WOOD-:  We  object  to  this. 

MR  MILLEB:  We  object  to  this. 

BY  MR  BACON: 

[185]  Q  As  a  result  of  your  check,  what  did  you  do? 

A  I  was  unable  to  find — 

Q  As  a  result  of  your  check  what  did  you  do?  After 
making  this  check,  what  did  you  do? 

A  After  making  this  check  I  talked  to  Allen  further 
concerning  his  statement 

Q  What  time  was  this?  ^ 

A  This  was  approximately  1:30. 

THE  COURT:  1:30  pjn.  or  ajn.? 
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’  THE  WITNESS :  P.M<  • 


Bim  BACON:'  '  •  •' 

*  -  -  •  _  .  . 

Q  What  time  did  yon  start  taking  this,  statement  -from 


Alien? 


A  It  was  approximately  12:00  o’clock. 

Q  And  how  long  did  this  statement  take;  the  first,  state¬ 


ment  that  yon  took?  •  *  ■* 

''  A  Until  that  time,  sir;.ontil  abont  i  :30,_  approximately. 


.  „  Were  the  three  of  yon.  Sergeant  Schwab,  yonrself 
And  Allen,  together  the  whole  time?.  ; 

"  A  Yes,  sir.  .  V 


--.QDid  yon  ever  leave  the  room?  • 

A  Yes,  sir,  I  did. .  • 

'“  Q  And  for  what  pnrpose? 


Ain  Allen’s  first  statement  to  me  he  told  ine  he 

;  ••••*•  "  *•  :  *  .  *.  *  ;% 

86j  had  stayed -  at  home  on  the '  might  of  December 


In  a  previous  conversation  with  his  sister- 1  had  asked-f-^ 


Q  (Interposing)  What  did  yon  'do  when  yon1  left  the 
room,  sir?  ?•»  :h  hf 

A  I  checked  with,  another  employee  by,  the  name  of 
George  Boddie,  who  Allen  had  stated  .he.  met i  i;  V  I 
v  Q.Did  yon.retuni  to  the  room?  .  .  V  '  . .  \  V 

* » r  <A  Yes,  XdicL  *.*••*—«•>  -  *  •  —  —  -  •  —  •  *. » 

^vQiHow-mnch later?  • 

A  I  wonld  say  abont  15  minntes  later.  -  .*•  *  -  . 

Q  Did  anyone  come  back  with  yon?.  .  - 

A  No,  sir.  . .  . 

-  •*  *  •  •  t  •  ,*• 

Q  Did  there  again  come  a  time  that  yon  left  the  room? 
A  Yes,  sir.  :  ;  ' 

7  -  jQ :Did 'anyone  come  back  with  yon  that  time?  * 

A  No,  sir.  .\jv  *  ;• 

w:Q\The  second  time?- -S  ■  ' 

A  No,  sir.  T  :  vv 

-  Q  Did  ahy  other  -officers,  snbseqnent  to  yonr  'interrogar 
tion  of  Allen,  talk  to  Allen?  ' 

A  No,  sir. 

Q  Was  Lientenant  Layton-  at  mine  Arena -that  day? 
A  Yes,  sir,  he  was*  % 


Q  Did  Lientenant  Layton  talk  to  Allen? 


Q  Did  yon  have  any  conversation  with  Lieutenant  Layton 
concerning  Allen? 


A  Yes,  sir,  I  did. 

Q  As  a  result  of  the  conversation  with  Lientenant  Layton, 
what  did  yon  do? 

A  As  a  result  of  that  conversation  we  placed  Allen  under 
arrest  and  left  Uline’s. 

*  Q  What  time  did  yon  place  him  under  arrest,  sir? 

A  About  3:00  pan. 

Q  And  what  did  you  dp? 

A  Left  Uline  Arena. 

Q  When  you  left  Uline  Arena  where  did  you  go? 

'  A  We  went  directly  to  247  Warren  Street,  Northeast 

Q  How  did  you  go  there? 

A  In  my  automobile. 

Q  Who  went  with  you? 

A  My  partner,  Sergeant  Schwab,  Allen  and  myself. 

Q  You  say  when  you  finished  talking  to  Allen  it  was 
about  1:30?. 

A  That  was  the  first  interrogation,  yes,  sir. 

Q  And  then  you  came  back  and  talked  to  him  again? 

A  Yes,  sir. 

Q  How  long  did  you  talk  with  him  the  second  time? 

[188]  A  As  I  previously  stated,  it  was  about  3 KX)  o’clock 
when  we  left  there,  so  during  the  interim  I  talked  with  him 
several  times. 

Q  As  I  understand,  between  1:30  and  3:00  you  continued 
the  interrogation  of  Allen? 

A  Yes,  sir. 

Q  Where  did  you  say  you  went  when  you  left  Uline 
Arena? 

A  247  Warren  Street,  Northeast,  sir. 

Q  What  did  you  do  there? 

A  Prior  to  the  time  we  left  mine’s  I  asked  Allen,  where 
his  clothing  was  that  he  had  worn  on  Saturday,  December, 
30th.  He  stated  that  he  had  a  pair  of  shoes  and  also  ahat 
at  247- Warren  Street,  Northeast,  and  the  rest  of  his.  cloth¬ 
ing  was  on  O  Street. 
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Q  Did  you  recover  any  clothing  at  247  Warren  Street? 

A  Just  a  pair  of  shoes. 

Q  Did  you  leave  Warren  Street  then? 

A  Yes,  sir. 

Q  Where  did  you  go? 

A  To  804  0  Street,  Northwest 
Q  What  was  the  purpose  of  going  there? 

A  To  procure  the  rest  of  the  clothing  that  Allen  pre¬ 
viously  stated  he  had  worn  that  day. 

Q  What  did  you  recover,  sir,  if  anything? 

[189]  A  A  suit  coat  and  a  pair  of  pants  and  a  pair  of 
work  shoes  and  some  other  articles  of  which  I  am  not  sure. 

MB.  BACON :  Mark  these  Governments  Exhibit  No.  3  for 
identification,  please. 

(A  coat  was  marked  Government’s  Exhibit  No.  3  for 
identification.) 

BY  MR.  BACON: 

Q  Officer  I  am  going  to  show  you  what  has  been  marked 
Government’s  Exhibit  3  for  identification,  which  is  a  coat, 
and  ask  you  if  you  can  identify  it. 

A  Yes,  sir,  I  do. 

Q  Would  you  look  at  it  and  tell  us  how  you  identify  it? 
A  Yes,  sir;  I  initialed  this  coat. 

Q  What  are  the  initials  you  put  on  it? 

A  K.G.G. 

Q  And  are  they  your  initials? 

A  Yes,  sir. 

Q  With  the  date? 

A  Yes,  sir. 

Q  What  is  the  date? 

A  1-2-51. 

Q  You  say  you  initialed  that  coat.  Where  did  you  get 
that  coat? 

Q  804  O  Street,  Northwest. 

[190]  Q  Whose  coat  is  it? 

A  Allen  stated  it  was  his  coat 

Q  What  is  the  particular  question  of  that  coat  If  you 
know? 

A  Allen  stated  he  was  wearing  that  coat  on  Saturday, 
December  30th,  1950. 
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Q  After  you  received  that  coat  from  Allen,  to  whom  did 
you  give  it,  if  anyone? 

A  We  took  this  coat  and  the  rest  of  the  property  to  the 
Identification  Bureau,  Police  Headquarters. 

Q  To  whom  did  you  turn  it  over? 

A  Sergeant  Bohannon. 

Q  What  was  this  last  address  you  went  to,  sir! 

A  804  0  Street,  Northwest. 

Q  About  what  time  did  you  arrive  there? 

A  Approximately  3:30. 

Q  And  what  time  did  you  leave,  sir? 

A  Within  five  minutes,  I  would  say. 

Q  You  previously  stated  that  Allen  and  Sergeant  Schwab 
and  yourself  had  been  in  your  car? 

A  Yes,  sir. 

Q  Did  Allen  go  into  either  of  these  two  houses  with  you? 
A  Yes,  sir,  both  of  them. 

Q  What  time,  again  —  I  am  sorry,  I  have  forgotten  — 
[191]  what  time  fid  you  say  you  left  this  last  address? 

A  I  would  say  approximately  about  3:35. 

Q  And  where  did  you  go  from  there,  sir? 

A  Directly  to  Police  Headquarters. 

Q  And  where  did  you  take  Allen  in  Police  Headquarters? 
A  To  the  Identification  Bureau. 

Q  And  who  was  there  when  you  arrived? 

A  Sergeant  Bohannon, 

Q  Did  there  come  a  time  when  Sergeant  Furr  came  in? 

A  Yes,  sir,  there  was. 

THE  COURT:  Sergeant  who,  sir? 

MR.  BACON :  Sergeant  Furr,  F-u-r-r,  sir. 

THE  COURT:  Thank  you. 

BY  MR.  BACON: 

Q  About  how  long  after  you  arrived  did  Sergeant  Furr 
come  in? 

A  That  was  just  as  we  were  completing  the  test  on  Alton. 
Q  What  test  are  you  speaking  of,  sir? 

A  A  benzedrine  test,  sir,  run  by  .  Sergeant  Bohannon. 
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•  Q  "Wiat  time  did  yon  get  to  the  Identification  Bureau? 

.A  Abont  3:45,  sir.  .  *  ‘ 

Q  And  what  time  did  Sergeant  Fnrr  come  inT 

A  I  would  say  approximately  4:00  o’clock,  sir. 

Q  Did  there  come  a  time  when  yon  turned  the  custody 

[192]  of  Albert  Allen  over  to  another  officer! 

A  Later  on  in  the  day,  yes,  sir. 

Q  What  time  was  that,  sir! 

A  Allen  was  in  my  custody  until  approximately  6 :30. 

Q  You  say  Sergeant  Furr  came  in  about  4 :00  o’clock? 

A  Yes,  sir. 

Q  What  happened  after  Sergeant  Furr  came  in? 

*.  A  We  took  Allen  to  the  Conference  Boom  in  the  General 
Assignment  Squad. 

Q  Who  took  him? 

.  A  Furr  and  myself — Sergeant  Furr. 

Q  Did  you  talk  with  Allen  again? 

A  Yes,  sir. 

Q  What  time  did  you  arrive  at  the  Conference  Boom,  sir? 
A  Oh,  approximately  4:15,  sir. 

Q  And  how  long  did  you  talk  with  Allen  there? 

A  Until  about  6 :00  o’clock. 

Q  Would  you  please  tell  us  the  conversation  that  you  had 
with  Allen  there  in  the  Conference  Boom? 

A  It  concerned  his  statement  of  the  morning  and  a  more 
detailed  description  as  to  what  he  did  and  where  he  went. 
Q  Would  you  please  give  us  those  details,  sir? 

A  Yes,  sir.  He  stated  at  that  time  that  his  previous 

[193]  statement — * 

MB.  WOOD :  Just  a  minute.  May  we  come  to  the  bench? 
THE  COUBT:  Yes,  sir. 

(Thereupon,  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows:) 

•  THE  COUBT:  Let  me  ask  a  question.  When  you  say, 
“Went  to  the  Conference  Boom  between  6:30” — 

'  MB.  BACON :  No,  sir;  that  is  between  4:15  and  6:00. 

THE  CQUBT:  But  that  is  before  he  turned  him  over  to 
some*bddy  else?  • 


.*  Mr.  BACON:  Yes.  ...  .  . 

THE  COURT:  It  is  pm.  '  -  . '  "  *  -  : 

MB.  BACON :  It  is  pan.,  that  is  right.  ” 

.'THE  COURT:  All  right.  .. 

[194]  MR*.  WOOD:  Your  Honor,  of  course,  I  don’t 
know  what  this  testimoney  is  going  to  be,  but  they  have 
had  Allen  in  custody  now  for  a  considerable  length  of  time, 
when  he  is  getting  around  to  the  subsequent  statement 
T  think  il' is  getting  pretty  close  with  respect  to  the  time 
that  he  had  been  in  custody. 

•  I  want  to  ask  your  Honor  at  this  time,  if  they  are  going 
into  any  further  statement,  that  we  take  it  out  of  the 
presence  of  the  jury.  .  .  ..» 

MR.  MILLER:  They  had  him  two  and  a  half  hours 
the  last  time.  . 

•  *  §  •  i  •  •  « 

THE  COURT  :  Do  I  understand  you  correctly,  that  you 
said  the  man  was  arrested  at  3  pjn.?  •-  * 

MR  BACON :  That  is  what  Sergeant  Gusman  stated. 

:  THE  COURT :  And  this  is  at  4:15,  and  froni  4:15  to  ‘6? 

MR  BACON:  Approximately. 

J  THE  COURT:  The  same  day.  «  ‘ 

MR  BACON:  Yes,  sir. 

MR.  WOOD:  They  had  him  considerably  before  thatj 
yqur  Honor.  He  says  they  formally  placed  him  under 
arrest,  lie  sets  the  time  at  3  o’clock,. but  he  had  been  in 
custody  since  considerably  before  3  o’clock. 

.THE  COURT :  What  hours  do  you  guess  that  he  was  in? 

MR.  WOOD:  I  don’t  have  my  notes  right  here. 

.  MR.  YOUNG:  11 :45  or  12  o’clock,  I  think. 

:  •  •  .  •  •  • 

[155]  MR  CONLIFF:  Gusman  testified  he  went  back 
to  the  office  at  a  quarter  of  12,  from  11 :45  or  12,  isn?t  that 
correct? 

MR.  BACON :  That  is  right. 

MR  MILLER:  It  ought  to  be  taken  .out  of  the  presence 
of  thejiirjr. .  .  ..  .  .  ..  ... 


►  *  *  *  - 
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THE  COUBT:  What  do  you  expect  to  get  at  this  timet 
Some  admissions  of  hist 

MB.  BACON:  Negative  admissions,  if  your  Honor  please. 
The  man  denied  that  he  committed  the  crime  at  this  time, 
bnt  did  place  himself  in  the  vicinity,  and  at  this  time  begins 
to  identify  Proctor,  but  he  makes  no  confession  as  to 
the  crime  at  this  time. 

MB.  WOOD:  Of  course,  I  don’t  know  what  this  officer 
is  going  to  say.  He  may  even  surprise  Mr.  Bacon  and 
say  something  he  doesn’t  expect  him  to  say. 

THE  COUBT:  You  know  definitely  what  he  is  going 
to  say!  There  is  no  confession? 

MB.  BACON:  I  know  it  is  as  definite  as  can  be,  your 
Honor. 

THE  COUBT :  We  will  excuse  the  jury  anyway. 

(Thereupon,  counsel  resumed  their  places  at  the 
trial  table  and  the  following  proceedings  were  had  in 
open  court:) 

THE  COUBT :  Ladies  and  gentlemen  of  the  jury,  we  are 
going  to  excuse  you  temporarily  while  we  take  up  a  matter 
that  does  not  concern  you. 

{196J  And  I  repeat  to  you  again,  speak  to  no  one  about 
this  case ;  permit  no  one  to  speak  to  you  about  it ;  and  do  not 
talk  about  it  amongst  yourselves,  and  if,  perchance,  any- 
thing  happens  in  the  newspapers  concerning  it,  you  will 
ignore  that  And  if  any  one  of  you  has  anything  he  would 
like  to  make  known  to  the  Court,  talk  to  the  clerk  and  he 
will  advise  the  Court  and  counsel. 

You  are  excused  now  to  go  with  the  marshal  temporarily. 

(Thereupon,  at  10:34  a.im,  the  jury  retired  from  the 
courtroom  and  the  following  proceedings  were  had, 
out  of  the  presence  of  the  jury:) 

MR  BACON :  If  Your  Honor  please,  since  this  is  out  of 
the  presence  of  the  jury,  I  would  like  to  excuse  Gosman 
for  the  time  being  and  call  Sergeant  Furr. 

THE  COUBT:  No  objection  to  that? 

MR  WOOD :  No  objection. 

THE  COUBT:  AH  right 

(Thereupon,  the  witness.  Sergeant  Gosman,  was 


temporarily  withdrawn  from  the  stand,  the  following 
proceedings  were  had:) 

MR.  BACON :  Call  Sergeant  Purr. 

,  Thereupon — 

LLOYD  B.  FURR, 

was  called  as  a  witness  and,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows: 

[197]  DIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  Your  full  name  and  assignment. 

A  Lloyd  B.  Furr;  detective  sergeant,  assigned  to  the 
homicide  squad. 

Q  Were  you  so  assigned  on  January  2,  1951? 

A  I  was. 

Q  Sir,  on  that  day  were  you  assigned  to  what  would  be 
known  as  the  Uline  case? 

A  Yes,  sir,  I  was. 

Q  And  when  did  you  receive  your  assignment  on  that 
case? 

A  I  first  started  on  the  case-  on  Sunday  morning,  the 
31st  of  December. 

Q  And  what  did  you  do  on  that  day,  sir,  in  regard  to 
this  case? 

A  I  ran  down  a  few  routine  leads;  questioned  several 
employees;  questioned  the  mechanic  in  the  garage,  a  short 
white  fellow  named  Allen,  which  pretty  well  took  up  all 
day  Sunday. 

Q  And  how  about  Monday? 

A  On  Monday  I  questioned  several  other  employees. 
Most  of  the  day  I  spent  questioning  a  driver  named  Douglas. 

Q  And  how  long  did  you  question  Douglas,  sir? 

A  Oh,  I  would  say  between  ten  and  twelve  hours. 

[198]  Q  And  that  would  be  on  January  first  sir? 

A  That  is  correct,  sir. 

Q  On  January  2d  what  did  you  do? 

A  On  the  2d — 

Q  I  am  sorry.  Let  me  withdraw  that  question,  dr. 

On  the  first,  when  you  questioned  Douglas,  what  time  did 
you  begin  questioning  him? 
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•A’ 'At  9  o’clock  in  the  morning. 

Q  What  time  did  you  stop  questioning  him? 

A  We  finished  at  the  office  between  3  and  4  and  then  took 
him  back  to  the  garage,  where  he  pointed  out  where  he 
worked,  and  so  forth,  and  then  we  released  him  there. 

Q  You  released  him,  sir? 

A  Correct. 

Q  Why  did  you  release  him? 

1  A  We  were  satisfied  he  was  not  involved. 

Q  On  the  2d  did  you  do  any  work  on  this  case? 

A  On  the  2d  I  was  taken  off  of  it  temporarily,  until  the 
afternoon  of  the  2d. 

Q  What  did  you  do  on  the  2d,  when  you  came  back  on 
the  case? 

A  I  came  back  on  the  case  around  4  o’clock,  or  shortly 
thereafter,  when  I  was  sent  back  to  the  identification 
bureau,  where  I  had  brief  conversation  there  with  the 
defendant  Allen,  and  then  I  took  him  from  there  to  the 
[199]  General  Assignment  Squad  office,  along  with  Ser¬ 
geant  Gosman. 

Q  What  was  that  conversation  you  had  with  Allen  at  the 
Identification  Bureau,  sir? 

A  There  we  asked  him  questions  as  to  his  name,  address, 
and  how  long  he  had  been  working  there,  and  just  routine 
questions,  prior  to  taking  him  to  the  Conference  Boom, 
where  we  could  talk  to  him. 

Q  What  time,  sir,  did  you  take  him  to  the  Conference 
Boom,  approximately? 

..A  It  would  have  been  between  4:30  and  a  quarter  of  5. 

Q  And  when  you  got  to  the  Conference  Boom,  did  you 
further  interrogate  Allen? 

A  Yes,  sir,  I  did. 

Q  Tell  us  the  result  of  that  interrogation. 

A  As  a  result  of  that  interrogation,  we  then,  Sergeant 
Gosman,  Sergeant  Schwab,  myself,  and  Allen,  went  to  a 
restaurant  known  as  Peaches  Delicatessen,  at  Ninth  and  0 
Streets,  Northwest 

Q  You  misunderstood  my  question.  Tell  us  about  the  in¬ 
terrogation,  Sergeant  Tell  us  what  occurred  at  the  interro¬ 
gation.  What  did  you  say  and  what  did  Allen  say? 

A  We  talked  to  him  then  about  a  half  an  hour  or  so  as  to 
his  movements  on  the  afternoon  of  the  30th  of  December. 
We  questioned  him  as  to  why  he  told  us  he  had  been  to  a 
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[200]  movie,  when  he  knew  he  had  not,  and  he  admitted  at 
that  time  he  didn’t  go  to  the  movie,  and  why  he  told  the 
other  employees  at  Uline’s  that  he  had  been  held  all  night 
on  Saturday  night  by  the  police  in  connection  with  this  case, 
when  actually  he  had  not. 

Q  Bid  he  admit  he  had  not,  sir? 

•  A  Tes,  sir,  he  did.  He  said  the  reason  for  that,  and  the 
reason  he  told  ns  he  was  in  the  movie  and  was  not  in  the 
vicinity  on  that  evening,  was  that  he  didn’t  want  to  get  in¬ 
volved,  that  he  didn’t  even  want  to  be  questioned  by  the 
police  concerning  this  case. 

We  questioned  him  further,  and  then  he  admitted^-So, 
I  told  him  several  employees  had  seen  him  in  that  vicinity 
between  5  and  6  on  the  evening  of  the  30th,  and  he  admitted 
he  was  there  that  evening.  That  he  had  seen  Boddie  and 
Dorsey  and  Holmes  and  some  of  the  other  fellows  between  5 
and  6;  that  he  had  had  several  drinks  with  Dorsey  and 
Holmes  and  Boddie,,  and  that  as  he  was  about  to  leave,  to 
get  into  a  cab,  the  "fellow  that  he  knew  by  sight,  that  he  had 
previously  met  around  Ninth  and  0 — a  big  fellow,  he  didn’t 
know  him  by  name,  walked  up  the  street  and  called  him, 
and  he  let  the  cab  go,  and  that  as  the  cab  pulled  away 
he  walked  back  to  talk  to  this  fellow1,  and  he  talked  to 
him  for  a  few  minutes,  and  then  he  walked  into  a  gro¬ 
cery  store  on  the  comer  of  Third  and  L  to  get  a  pack 
of  cigarettes,  and  that  just  as  he  [201]  started  to  go  in 
this  grocery  store  he  saw  this  fellow  that  he  only  knew  by 
sight  go  into  Uline’s  garage  behind  Oatmeal,  that  Oatmeal 
was  driving  in  about  that  time,  and  as  he  came  back  out 
of  the  grocery  store  this  fellow  ran  from  the  garage  and 
came  down  the  street  and  said  to  him,  “Let’s  go.” 

He  hailed  a  cab  at  Third  and  L  and  as  soon  as  they  got 
in  the  cab  this  fellow  pulled  a  brown  leather  wallet  from 
his  pocket  and  opened  it  up  and  it  had  some  money  in  it, 
and  he  gave  him  $20. 

That  they  then  drove  back  in  this  cab  to  Ninth  and  O  and 
he  left  this  fellow  there. 

He  said  at  that  time  if  we  would  take  him  to  Ninth  and 
O  he  would  point  out  this  fellow  that  he  only  knew  by  sight. 
We  went  down  to  the  garage  in  the  cruiser  and  up  to  Ninth 
and  O. 

.  „  Q  What  time  did  you  leave  the  headquarters? 

A  It  would  have  been  around  6  o’clock.  . 

Q  -Who  was  with  you  at  the  time,  sir?  . . 


72 


A  In  the  car  was  Sergeant  Schwab,  Sergeant  Gosman, 
Allen,  and  myself. 

After  we  reached  Ninth  and  0 — 

Q  What  time  was  that,  sir? 

A  It  would  have  been  shortly  after  6;  it  was  just  around 
6  that  we  left,  and  got  there  a  short  tune  later — it  is  not 
very  far. 

[202]  He  directed  us  to  drive  around  the  block  several 
times  to  see  if  he  could  spot  this  man,  unknown  to  him,  on 
the  street  He  told  us  he  would  probably  be  wearing  a 
green  type  Army  jacket  and  a  pair  of  wool  Army  trousers 
or  a  pair  of  old  brown  overalls. 

We  drove  up  Ninth  Street  and  around  the  block  several 
times,  and  he  said  he  didn’t  see  him,  and  then  he  directed 
us  to  park  down  on  Ninth  Street,  south  of  Ninth  and  0,  and 
that  he  would  watch  the  restaurant  and  see  if  he  could  see 
him. 

We  had  only  parked  there  a  few  minutes  when  Allen 
pointed  to  a  fellow  and  said,  “There  he  is,  there;  see  him 
leaning  over  the  counter,  with  his  elbows  on  the  counter; 
he  has  a  cap  on”;  and  he  said,  “I  believe  I  remember  now 
they  call  him  Frank;  yes,  Big  Frank.” 

So  Gusman  waited  in  the  car  and  Schwab  and  myself 
went  to  the  delicatessen  and  approached  him  and  asked 
him  his  name  and  he  told  us  Frank  Proctor.  We  told  him 
he  was  under  arrest  for  questioning.  We  took  him  across 
the  street  to  the  box. 

Q  What  time  was  this  that  the  arrest  took  place? 

A  It  would  have  been  somewhere  in  the  neighborhood 
of  6:20  or  6:25. 

Q  This  is  Proctor  you  are  speaking  of? 

A  Correct,  sir. 

[203-204-205]  After  we  called  the  patrol  wagon — 

Q  What  date  was  this,  again? 

A  That  was  on  January  2d.  After  we  took  him  to  the 
box,  he  requested  a  package  of  cigarettes,  and  while  we 
waited  for  the  wagon,  I  went  across  thei  street  and  got  a 
package  of  Camels  or  Chesterfields,  I  don’t  know  which, 
and  gave  them  to  him. 

We  sent  him  in  to  headquarters  in  the  wagon  and  we 
proceeded  in  the  cruiser  with  Allen.  We  beat  the  wagon 
there,  and  sent  Allen  on  upstairs,  and  we  met  the  wagon 
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and  took  Proctor  from  the  wagon  and  searched  the  wagon 
at  that  time. 

Q  What  time  did  the  wagon  get  there! 

A  That  would  have  been  around  6:30  or  so. 

Q  What  time  did  you  get  there  in  relation  to  that! 

A  A  few  minutes  before  the  wagon  came  in. 

Q  Let’s  go  back  a  few  minutes.  When  you  were  in  the 
Identification  Bureau  at  about  4  o’clock,  Allen  was  there; 
what  other  officers  were  there! 

A  Sergeants  Gosman  and  Schwab,  and  Sergeant  Bohan¬ 
non,  of  the  Identification  Bureau. 

Q  Was  there  any  conversation  between  Bohannon  and 
Allen  at  that  time,  in  your  presence! 

A  Sergeant  Bohannon  was  making  examinations  for 
traces  of  blood,  and  he  asked  him  about  several  positive 
tests  he  found  on  various  articles  of  his  clothing.  One 
[205-206]  particular  article,  Allen  said  his  nose  had  been 
bleeding  previously  when  he  had  that  coat  on. 

And  it  was  called  to  his  attention  that  he  had  traces  of 
blood  on  his  eyeglasses,  on  his  face  and  neck  and  hands, 
and  the  only  explanation  he  made  to  the  sergeant  was  it 
was  the  result  of  a  nosebleed  that  he  had  previously. 

Q  How  long  did  that  test  take!  Do  you  know! 

A  I  would  say  after  I  got  there  he  was  there  probably 
fifteen  minutes  to  a  half  hour. 

Q  And  when  you  got  back  to  headquarters  you  met 
Proctor,  when  the  wagon  arrived  at  headquarters! 

A  That  is  correct,  sir. 

Q  What  did  you  do  with  Proctor! 

A  We  took  Proctor  up  the  main  elevator  to  the  Con¬ 
ference  Boom,  at  the  General  Assignment  office,  where  we 
got  his  name,  address,  age,  and  so  forth,  and  asked  him  to 
put  everything  from  his  pockets  onto  the  table,  which  he 
did.  He  had  a  worn  wallet;  quite  a  number  of  old,  used 
napkins;  several  razor  blades;  and  various  other  papers; 
and  a  small  green  ice  delivery  slip  with  the  address  Third 
and  M  Streets,  Northeast,  penciled  on  the  back,  which  we 
asked  him  about,  and  he  told  us  that  Allen  had  given  him 
that  on  Saturday  morning. 

Q  What  Saturday,  sir! 

A  Just  Saturday— I  didn’t  ask  him  which  Saturday, 
pon  but  he  had  gotten  it  on  Saturday  morning.  We 
talked  to  him  then  for  fifteen  minutes  to  half  an  hour,  and 
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then  "Captain  -  Scott  came  in,  and  while  he  talked  to  him 
briefly  for  fifteen  minutes  or  a  half  an  hour  or  so,  I  went  back 
and  talked  to  Allen  again. 

Q  Where  was  Allen  then? 

A  He  was  in  the  outer  office,  in  the  General  Assignment 
Squad,  in  the  office  proper. 

Q  Who  was  with  him? 

A  Lieutenant  Layton,  Sergeant  Schwab,  and  there  were 
several  other  members  of  the  General  Assignment  office, 
and  several  other  men  assigned  to  this  case. 

I  went  back  to  Allen  again,  and  Allen  then  told  us  that 
he  was  over  at  the  garage  that  evening,  and  then  that  he 
did  go  back  with  Proctor  to  Eighth  and  0,  and  they  had 
split  the  money  there. 

I  showed  him  this  slip  with  Third  and  M  Streets,  North¬ 
east,  on  it,  and  we  had  him  write  that  address  on  a.  piece  of 
paper  several  times,  and  he  admitted  he  had  given  that  to 
Proctor — first  told  Proctor  to  come  over  looking  for  a 
job— and  I  went  back,  talking  to  Proctor,  and  Proctor  told 
us  he  had  gone  there  with  Allen. 

MB.  MILLER:  Wait  a  minute.  I  object  to  this,  out  of 
the  presence  of  Allen.  He  said  he  had  one  man  in  one 
room  and  one  man  in  the  other.  I  say  the  defendant  Allen 
was  not  [208]  there  and  it  is  not  admissible  against 
Allen. 

THE  COURT :  Suppose  you  find  out  who  was  there. 

MR.  BACON :  This  last  statement  you  are  giving,  who 
was  talking,  Allen  or  Proctor? 

THE  WITNESS:  Proctor  was  talking  at  that  time,  in 
the  presence  of  Captain  Scott  and  myself. 

And  after  talking  to  him  briefly,  we  then  brought  Allen 
into  the  room  with  Proctor. 

BY  MR.  BACON: 

Q  At  what  time  did  you  first  go  out  of  the  room  and  talk 
to  Allen? 

A  It  was  shortly  after  Captain  Scott  came  in  that  I 
went  back  and  talked  to  Allen. 

Q  About  what  time  would  that  have  been,  to  the  best 
of  your  recollection? 

A  It  would  have  been  some  time  around  about  7  o’clock: 
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:  Q  And  how  long  did  yon  stay  there  talking  to  Allen 
before  yon  went  back  to  talk  to  Proctor? 

A  I  would  say  approximately  twenty  minutes  to  half 
an  hour,  at  the  most 

Q  Yon  stated  after  yon  went  back  and  talked  to  Proc¬ 
tor  that  yon  brought  Proctor  in  with  Allen — 

A  (interposing)  Brought  Allen  in  with  Proctor. 

[209]  Q  And  then  what  happened — what  times  was 
that? 

A  It  would  have  been  in  the  neighborhood  of  7 :30  or  so. 

Q  What  happened  then? 

A  At  that  time  we  told  Proctor  to  repeat  what  he  had 
told  ns,  to  Allen. 

Q  Tell  ns  exactly  what  he  said. 

A  At  that  time  he  told  ns  that  Allen  had  been  over  to 
Peaches  Delicatessen  the  first  time,  about  a  week  previous 
to  that,  and  that  he  was  supposed  to  meet  him  out  at  Uline’s 
for  a  job  that  he  was  going  to  try  to  get  him  or  was  going 
to  try  to  use  him  to  collect  some  money  that  a  fellow  over 
there  owed  him.  He  gave  him  this  piece  of  paper  which 
told  him  to  meet  him,  and  on  this  particular  Saturday 
evening  he  didn’t  meet  him  over  there.  That  around  5  :00 
o’clock  or  so  Allen  came  up  to  the  Peaches  Delicatessen  and 
that  they  went  to  Uline’s  in  a  cab,  and  that  after  arriving 
over  at  Uline’s  they  got  there  at  5 :30  or  so  and  were  walk¬ 
ing  down  the  street,  and  just  about  that  time  a  truck  drove 
in  and  one  fellow  on  the  truck  named  Boddie  jumped  off  the 
truck  and  met  them  just  below  Uline’s  somewhere  near 
Gordon’s  Garage. 

That  he,  Allen,  Boddie  and  Holmes  and  Dorsey  walked 
down  to  Third  and  K  and  got  a  half  pint  of  whiskey;  that 
they  drank  it  in  the  entrance  to  the  alley  of  Fenton’s  Court, 
[210]  and  after  finishing  this  that  the  other  fellows,  all  but 
Allen  and  Proctor,  all  left  and  that  he  and  Allen  walked 
back  up  Third  Street  and  down  in  behind  Third  and  L  and 
up  behind  the  garage;  that  they  then  came  around  into  the 
garage  and  they  went  in  the  garage  and  there  they  waited. 

That  Allen  told  him  that  they  were  waiting  on  a  man 
called  Oatmeal. 

We  asked  Allen  why  he  called  him  Oatmeal  and  he  said 
because  when  he  first  started  working  over  there  he  was 
kind  of  hard  up  and  he  lived  for  his  first  week  or  so,  until 
his  paycheck,  on  oatmeal. 

That  they  went  into  the  garage  and  hid  behind  some  kind 
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of  office  inside  of  the  garage;  he  said  there  was  a  lot  of  old 
tires,  trash  cans  and  a  bunch  of  brooms,  and  they  waited 
for  a  while  and  a  small  Ford  coupe  came  in,  and  as  this 
Ford  coupe  came  in  they  ran  across  the  garage  and  jumped 
up  in  back  of  a  truck  and  hid,  and  at  that  time  Allen  told 
him,  “That  is  not  the  man;  the  man  we  are  waiting  for  is 
Oatmeal,  and  he  should  be  here  in  a  few  minutes.” 

After  this  fellow  put  the  coupe  in  he  left,  and  they  waited 
a  few  minutes,  and  this  fellow  known  as  Oatmeal  drove  in. 
He  parked  the  truck  inside  the  door  and  got  out. 

Proctor  says  at  that  time  they  ran  down  and  that  they  hit 
him  on  the  head  and  that  Allen  hit  him — 

THE  COURT:  You  said,  “They  hit  him”— 

THE  WITNESS :  At  that  time  thev  both  denied  striking 
[2U]  him  on  the  head;  said,  “We  hit  him  on  the  head,” 
and  told  us  Allen  had  patted  him  on  the  leg  and  that  he, 
Proctor,  reached  in  his  pocket  and  handed  his  wallet  to 
Allen. 

THE  COURT :  You  are  going  too  fast  for  me.  Let  me 
see  if  I  understand  you. 

You  say  they  came  in  there  and  said,  “We  hit  him  on  the 
head.”  Is  that  what  you  said? 

THE  WITNESS:  That  is  correct. 

THE  COURT:  Meaning  who,  Allen  and  Proctor? 

THE  WITNESS:  Said,  “We.”  Proctor  was  saying, 
“We  hit  him  on  the  head.” 

THE  COURT:  Then  what  happened? 

THE  WITNESS:  Allen  took  up  and  said,  “You  know 
very  well  I  didn't  hit  him.” 

I  stopped  Allen  and  told  him  I  would  give  him  a  chance 
to  relate  his  story. 

So  we  asked  Allen  to  tell  us  what  happened,  and  Allen 
told  us  that  everything  Proctor  told  us  was  so ;  that  he  did 
meet  him  over  there  and  that  he  had  been  watching  this  man 
known  as  Oatmeal  for  about  two  weeks;  that  he  knew  he 
was  a  special  delivery  man  and  that  he  made  c.o.d.  orders 
and  that  he  would  have  some  money  on  him. 

That  after  they  arrived  at  Third  and  L  in  the  garage  that 
he  then  told  Proctor  what  the  job  was  to  be;  which,  as  he 
explained,  was  about  a  half  an  hour  or  so  before  going 
[212]  into  the  garage. 
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That  they  then  went  into  the  garage  and  while  standing 
back  in  the  back  of  the  garage  and  Allen  said,  “We  selected 
a  large,  long-handled  push  broom.”  That  he  held  it  while 
Proctor  stood  on  it  aim  broke  the  handle,  and  that  Proctor 
held  it  np  and  said,  “Its  not  heavy  enough,”  so  he  threw 
it  in  the  trash;  and  that  then  he,  Allen  said  he  handed 
Proctor  this  long  brush  part  about  three  feet  long  and  said, 
“Here,  use  this.” 

That  they  waited  and  Douglas  put  his  truck  in,  and  they 
then  hid  in  the  truck  across  the  garage,  and  that  when  the 
man  came  in  Allen  said  Proctor  used  this  brush  part  of  the 
broom,  and  that  Proctor  hit  him. 

At  that  time  we  asked  Proctor  and  he  again  denied  it, 
and  then  they  had  a  little  discussion  among  themselves. 

Allen  said,  “I  have  told  the  truth  about  what  happened; 
how  I  planned  it  and  got  you  over  there  and  I  told  you  what 
we  were  going  to  do  and  why  don’t  you  tell  the  truth  about 
what  you  did?” 

At  that  time  Proctor  said,  “Okey,  I  hit  him.” 

Proctor  said,  “Yes,  and  you  handed  me  the  broom,  and 
you  said,  ‘When  you  hit  him,  hit  him  hard.’  ” 

Proctor  told  us  then  he  struck  him  across  the  head;  that 
he  fell  down  and  started  to  get  up  and  he  said  he  lacked 
him  a  couple  of  times,  and  he  started  to  get  up  again  and 
he  [213]  hit  him  across  the  head  again.  Ana  then  Allen 
came  over  and  patted  him  on  the  leg  and  showed  me  about 
the  wallet.  Allen  then  denied  that  he  got  any  closer  to  him 
than,  as  he  described  it,  across  the  garage  near  a  gas  pump 
which  is  probably  10  or  15  feet  from  where  Schomber 
parked  his  truck. 

They  told  us  then,  Allen  says,  that  they  caught  this  cab 
at  Third  and  L  and  Proctor  called  his  attention  to  the  fact 
that  they  had  walked  down  to  Third  and  L  and  walked  up 
first  to  Pierce  and  caught  the  cab  at  New  Jersey,  on  New 
Jersey  Avenue,  and  that  they  had  gone  back  to  Ninth  and  0. 

Allen  says  Hiey  went  back  to  this  girl  friend’s  room  at 
804, 1  believe,  0  Street,  and  that  there  Allen  says  Proctor 
split  the  money,  and  Proctor  disagreed  and  said  Allen  split 
the  money. 

Allen  told  ns  at  first  that  he  got  about  $47.50. 

We  asked  him  what  denominations,  and  as  he  told  us, 
counted  up  and  he  said,  “No,  that  would  only  be  $43.50.” 

Proctor  then  started  counting  his,  and  he  said,  “I  think 
I  only  got  $37.50  of  my  share.” 
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•  Allen  told  ns  tliat  after  splitting  the  money — after  Proc¬ 
tor  split  the  money— Allen  told  us  that  Proctor  took  the 
pocketbook  and  put  it  in  his  pocket;  that  they  left  this  room 
and  went  to  Ninth  and  M  where  they  got  a  half  pint  of 
Whiskey  with  this  extra  dollar,  and  that  Proctor  walked 

[214]  across  the  street  and  threw  the  wallet  into  a  sewer 
just  across  the  street  from  the  liquor  store.  Proctor  denied 
this. 

Proctor  said — argued  with  him — and  he  said,  “You  know 
when  we  finished  counting  the  money  you  put  the  wallet 
in  your  pocket  and  said,  “Here,  I  will  get  rid  of  this,”  and 
Proctor  said  that  was  the  last  he  saw  it 

When  Allen  told  me  about  the  pocketbook  I  called  Ser¬ 
geant  Clark  and  called  his  attention  to  the  wallet,  and  Allen 
told  us  what  sewer  the  wallet  would  be  in. 

That  was  about  9 :30  to  9 :45,  in  the  vicinity,  when  Ser¬ 
geant  Clark  came  back  with  a  brown  wallet  with  papers  and 
cards  of  Schomber,  showing  that  to  Allen,  and  he  said,  yes, 
it  was  the  wallet,  because  he  remembered  a  picture.  He 
said  it  had  a  picture  of  Oatmeal,  he  said,  in  soldier’s  uni¬ 
form,  and  a  woman  whom  he  took  to  be  his  wife. 

It  was  about  9:30  or  so,  between  9:30  and  9:45  that  we 
brought  Mrs.  Jackson,  who  is  Proctor’s  employer  at  the 
Peaches  Delicatessen;  we  brought  her  into  the  room  and 
Proctor  told  her  this  same  story,  and  then  Allen  repeated 
his  same  story  to  her,  with  the  exception  that  they  dis¬ 
agreed  as  to  how  much  money  they  got  and  still  disagreed 
as  to  Allen  patting  him  on  the  leg  and  as  to  who  disposed 
of  the  wallet. 

After  telling  him  his  story,  we  then  brought  in  Dorsey 

[215]  and  Holmes,  where  Alien  identified  them  as  the  men 
whom  they  met  and  the  men  they  split  the  whiskey  with, 
and. they  both  said,  in  their  presence,  they  didn’t  recognize 
Proctor.  And  Proctor  then  told  us,  said,  “Yes,  I  remember 
them;  and  I  am  the  man  that  was  with  Allen  and  I  am  the 
man  you  had  the  drinks  with.” 

Q  About  what  time  was  that? 

A  That  would  have  been  shortly  before  10:00.  .  < 

ME.  YASELLI:  What  date? 

.  THE  WITNESS:  January  2nd. 

.  After  confronting  them  and  then  telling  Dorsey  about 
having  the  drinks,  then  they  told  Dorsey  and  Holmes  how 
they  had  hit  the  man  on  the  head. 
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_  We  then  took  Proctor  back  to  the  Identification  Bureau, 
where  he  was  examined  by  Sergeant  Bohannon,  who  also 
examined  his  shoes,  hands,  face  and  so  forth. 

BY  MR.  BACON. 

Q  What  time  was  this,  Sergeant?  -  ; 

A  Right  around  10:00  o’clock 

Q  Did  Proctor  make  any  statements  at  that  time? 

A  While  there  we  noted — Bohannon  told  us  he  found 
traces  of  blood  in  his  pocket  of  his  field  jacket,  and  then  we 
started  to  check  his  shoes  and  Bohannon  directed  him  to 
take  his  shoes  off  and  he  said,  “That’s  all  right;  I  can  check 
them  on,”  and  Proctor  held  up  his  right  foot  [216]  and 
said,  “This  is  the  one  I  kicked  him  with,”  and  he  found 
traces  of  blood  on  his  shoes. 

Q  Will  you  tell  us  again  approximately  what  time  Proc¬ 
tor  was  arrested? 

A  Proctor  was  arrested  right  around  6:30. 

THE  COURT :  That  is  pjn.,  officer? 

THE  WITNESS:  P.M.,  yes,  sir. 

BY  ME.  BACON: 

Q  On  January  2nd? 

A  Correct,  sir. 

Q  To  the  best  of  your  knowledge,  what  was  the  time  that 
he  first  began  to  admit  what  happened? 

A  No,  I  can’t  testify  as  to  what  he  was  telling  Captain 
Scott  before  I  went  in.  He  started  admitting  it  to  me  as 
to  what  happened  within  about  45  minutes  to  an  hour. 

Q  What  time  would  that  have  been? 

A  That  would  have  been  around  7 :15  to  7 :30. 

Q  Were  you  present  when  Allen  first  broke? 

•  V) 

A  Yes,  I  was. 

Q  And  what  time  was  that,  sir? 

A  Allen  first  admitted  being  over  there  between  5 :00  and 
6:00  and  that  he  got  $20  of  the  money  prior  to  arresting 
Proctor,  which  would  have  been  in  the  neighborhood  of. 
Oh,  5:00  to  5:30. 

.  Q  At  that  .time  he  made  certain  denials,  did  he  not?,  ; . 

[217]  A  He  denied  he  had  any  participation  in  actually 
sinking  the  man  on  the  head  or  taking  the  money.;  that 
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the  first  he  knew  about  it  was  when  Proctor  got  in  the  cab 
and  handed  him  $20. 

Q  What  time  did  he  finally  break? 

A  He  finally  admitted  then  that  he  was  there  with  Allen 
around — 

MB.  WOOD:  Yon  mean  with  Proctor. 

THE  WITNESS:  With  Proctor,  around  7 .*00  o’clock, 
where  he  started  telling  us  about  it  just  before  I  went 
back  to  talk  to  Proctor. 

BY  MB.  BACON: 

Q  During  this  period,  during  this  evening,  did  these 
men  have  anything  to  eat? 

A  I  remember  them  eating  about  10:00  o’clock,  on  just 
coming  back  from  the  Identification  Bureau,  because  I  had  a 
couple  of  sandwiches  with  them;  we  had  ham  sandwiches 
and  coffee. 

THE  COUBT:  You  say  when  was  that? 

THE  WITNESS:  We  went  to  the  Identification  Bureau 
about  10:00,  and  were  only  there  a  few  minutes,  and  it 
would  have  been  shortly  after  10  OO. 

BY  MB.  BACON: 

Q  Did  they  both  have  something  to  eat  at  that  time? 

A  Correct. 

[218]  Q  And  you  had  something  to  eat  with  them? 

A  Yes,  sir. 

THE  COUBT :  I  understand  when  you  first  came  in,  as 
far  as  Allen  is  concerned,  was  what  time? 

THE  WITNESS:  I  first  started  talking  to  him  shortly 
after  4  KX). 

THE  COUBT:  P.M.? 

THE  WITNESS:  Yes,  sir. 

THE  COUBT:  On  the  same  day? 

THE  WITNESS:  Yes,  sir,  January  2nd. 

BY  MB.  BACON: 

Q  At  any  time  were  any  threats  or  promises  made  to 
either  one  of  these  men? 

A' No,  sir. 


Q  Were  their  statements  reduced  to  writing  that  they 
had  given  yon? 

A  Yes,  sir. 

Q  What  time  did  yon  begin  to  rednce  their  statements 
to  writing? 

A  Detective  Couture  and  myself  started  taking  Proctor's 
written  statement  about  10:20,  in  the  Homicide  Squad 
Office,  in  the  back  of  the  office,  and  at  the  front  of  the 
office  Allen’s  statement  was  started  by  Lieutenant  Layton 
and  Sergeant  Clark. 

Q  At  about  what  time? 

[219]  A  At  about  the  same  time. 

Q  And  what  time  were  the  statements  completed? 

A  The  exact  time  is  noted  on  the  statement;  I  believe 
it  was  a  little  after  12  KX). 

MR.  YASELLI :  On  January  2nd?  > 

THE  WITNESS:  That  would  have  been  January  3rd, 
after  12  :00. 

BY  MR  BACON:'  f  | 

Q  After  you  finished  his  written  statement,  what  did 
you  do? 

A  Then  Proctor  told  us  he  couldn’t  read  his  statement 
well  enough.  Detective  Couture  then  read  it  back  to  him, 
in  my  presence  and  in  Mrs.  Rothget’s  presence,  from 
Uline,  and  then  Boddie,  another  employee,  was  brought  in 
and  we  had  a  little  difficulty  locating  him,  and  he  was 
brought  in  at  that  time  where  he  and  Allen  agreed  that 
they  had  the  drinks  together,  and  he  didn’t  remember  Proc¬ 
tor,  but  Proctor  identified  him  as  the  man  he  had  the  drinks 
with,  and  he  was  with  Allen,  and  they  told  him  briefly  how 
they  had  gone  into  the  garage,  ana  then  we  handcuffed 
him — I  don’t  have  my  notes — handcuffed  one  to  Sergeant 
Clark  and  the  other  to  Sergeant  Winemiller,  and  we  went 
back  to  Uline  ’s  Garage. 

Q  What  time  did  you  leave  headquarters  to  go  back 
to  the  garage  ? 

A  Around  1:00  o’clock.  We  arrived  at  the  garage. 
[220]  We,  at  that  time,  was  Lieutenant  Felber,  Lieutenant 
Layton;  Detective  Couture;  Winemiller;  Clark  and  myself 
and  Mrs.  Rothget  from  mine’s;  we  arrived  at  the  gate 
to  the  outer  fence,  or  guard.'  The  office  was  locked  and 
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Mrs.  Bothget  directed  one  of  the  men  to  get  Mr.  Miller, 
who  lived  across  the  street,  for  a  key. 

While  going  after  the  key  I  suggested  to  them  that  they 
show,  ns  what  happened  from  the  first  time  they  arrived 
there  by  cab. 

They  started  walking  or  leading  ns  toward — 

MB.  WOOD :  May  we  get  this  straight?  He  said,  “They 
started.” 

THE  COTJBT:  By,  “They”,  did  yon  mean  Allen  and 
Proctor? 

THE  WITNESS :  Allen  and  Proctor. 

THE  COUBT:  Attended  by  the  two  detectives?  • 

-THE  WITNESS:  Yes,  sir. 

MB.  WOOD:  Your  Honor,  I  would  like  to  dear  that  np, 
too,  if  it  is  possible.  I  don’t  know  which  went  first,  or 
did  they  go  side  by  side  or  whose  idea  was  it  to  take  them 
in  a  certain  direction. 

THE  WITNESS :  I  think  I  will  cover  that  in  one  more 
word. 

MB.  WOOD:  All  right 

THE  WITNESS :  As  we  all  moved  toward  Third  and  K, 
Allen  stopped  in  front  of  1116  Third  Street  and  said,  “We 
[221]  was  about  here  when  Boddie  caught  up  with  us.” 

Allen  then  told  us  that  “We  all  walked  down  to  the 
liquor  store  at  Third  and  K  where  Boddie  bought  a  half 
pint”  and  that  they  drank  this  half  pint  in  that  alley  there 
— the  alley  he  pointed  to  was  the  entrance  to  Fentons 
Court 

When  we  left  there,  the  edge  of  the  alley,  Proctor  was 
leading  us  up  north  on  Third  Street  and  Allen  was  partly 
behind  him. 

They  turned  west  on  L  and  north  into  Congress  Street, 
and  as  Proctor  was  leading  and  started  to  turn  into  the 
first  area  way  Allen  called  up  from  the  back  and  said, 
“Not  that  one,  the  next  one.” 

And  then  Proctor  walked  on  up  a  little,  up  in  this 
area  way  leading  into  the  rear  of  Gordon’s  Garage,  and 
they  led  us  across  the  driveway  to  the  garage. 

Allen  proceeded  to  go  up  into  the  small  driveway 
leading  to  TJIine’s  Garage. 


-  -BY  MB.  BACON:  • 

►  1  s 

,Q  Sergeant,  how  long  did  this  reenactment  to  that  point 
take? 

A  I  venture  to  say  10  to  15  minutes. 

Q  So  it  then  wmild  be  about  1:30,  now? 

A  Between  1:15  and  1:30. 

'  Q  Continue. 

A  After  we  got  inside  of  the  garage  I  asked  Allen 
[222]  if  the  lights  were  on  or  off,  and  he  said  he  didn’t 
remember.  Proctor  said,  “They  were  on.”  He  saysz 
“There  was  one  up  here  (pointing  to  the  front)  and  one 
back  there,  (pointing  to  the  back),”  and  he  said,  “As 
soon  as  we  come  in  Alien  turned  them  off.” 

Allen  again  said,  “If  I  did,  I  don’t  remember  it.” 

Proctor  then  pointed  and  said,  “We  stood  right  over 
there,”  indicating  the  space  behind  an  inner  office  alongside 
of  a  bunch  of  tires,  a  couple  of  trash  cans  and  some  lean¬ 
ing  tools  and  containers;  that  they  stood  there. 

Allen  said,“Then  I  held  the  broom,  it  was  a  long  push 
broom,  and  Proctor  stood  on  the  handle  and  broke  i£” 

Proctor  said  he  picked  the  handle  up,  and  at  that  time 
Proctor  said,  “Allen  told  me  that  wasn’t  heavy  enough,” 
and  Proctor  said,  “I  threw  it  in  the  trash  can  and  Allen 
handed  me  this  long  push  broom  and  said,  ‘Here,  use 
this.’  ” 

Then  when  the  coupe,  a  small  coupe,  drove  up  to  the 
door  to  come  in  that  Douglas  drove  the  coupe  in  and  that 
they  ran  across  the  street  and  hid  in  this  truck  across  the 
Street 

And  at  that  time  Proctor  said,  “Allen  told  me,  ‘That’s 
Douglas;  that’s  not  the  one;  Oatmeal  will  be  here  in  a  few 
minutes.”  : 

That  they  then  got  out  of  the  truck  and  went  over  and 
stood  behind  the  coupe. 

[223]  Allen  said  Douglas  always  parked  the  coupe 
somewhere  near  that  area  way  where  they  were  standing. 
That  after  waiting  for  a  few  minutes  they  saw  Schomber, 
or  Oatmeal,  drive  his  truck  up  and  Allen  said,  “He  come  in 
as  he  always  does  when  we  come  in,  and  pushed  the  push 
button  and  raised  the  door.  That  as  he  did  that  he  went 
back  to  get  in  his  truck.” 

Proctor  said,  “After  he  parked  the  truck,  I  sneaked 
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up  behind  him  and  hit  him  across  the  back  of  the  neck  with 
the  broom.” 

I  asked  Allen  what  he  was  doing  all  this  time  and  he 
said,  “I  didn’t  even  get  near  the  man.” 

He  said,  “I  walked  down  along  this  wall  here,  which 
was  the  inner  office,  and  stood  over  here  beside  this  pump 
while  Allen  was  hitting  him  with  the  broom.” 

Proctor  then  demonstrated  on  me  how  he  had  struck 
Schomber,  or  Oatmeal,  by  the  side  of  the  head,  and  he  faced 
me  toward  the  rear  of  the  truck,  near  the  right  fender. 

Proctor  told  me  that  he  came  out  there  on  the  driver’s 
side;  that  he  had  walked  around  the  front,  and  as  he 
reached  the  right  fender  turned  back  toward  the  opposite 
side  of  the  truck  and,  “That’s  when  I  got  him,  and  as  I 
hit  him  he  went  down  and  then  he  started  to  get  up  and  I 
kicked  him  and  he  tried  to  get  up  again  and  I  hit  him 
again.” 

And  I  asked  him  what  he  did  with  the  broom  and  he  said, 
“I  dropped  it  down  here,”  indicating  a  position  between 
the  [224]  large  and  the  small  door. 

Proctor  said,  “Then  Allen  came  over  and  patted  him  on 
the  leg  here  (indicating)  and  said,  ‘Here  it  is,’  and  I  took 
his  wallet  and  handed  it  to  Allen.” 

THE  COURT:  Who  had  the  wallet? 

THE  WITNESS :  Proctor  said  he  took  it  and  handed  it 
to  Allen. 

And  Allen  said,  “You  know  very  well  I  didn’t  get  close 
to  him.  I  stood  over  here.” 

And  Proctor  said,  “I  have  told  the  truth;  that  I  hit  him 
with  the  broom.  Why  don’t  you  tell  the  truth?” 

And  they  discussed  that  for  a  while  and  Allen  still  denied 
getting  anywhere  near  Schomber. 

Proctor  said,  after  he  handed  Allen  the  wallet,  “We 
left;”  and  Allen  said,  “As  we  walked  out  of  the  door  I 
pushed  the  button  and  closed  the  door.” 

BY  MR.  BACON: 

Q  How  long  did  that  take? 

A  Oh,  I  would  say,  estimate  20  minutes  to  a  half  an 
hour. 

Q  When  did  you  leave  the  garage? 

A  We  left  the  garage  around  2  KX). 


Q  Did  you  have  both  men  with  you  when  you  left  the 
garage! 

A  We  took  one  man — we  had  two  cars.  I  was  in  the 
car  with  Proctor,  and  we  went  from  there,  he  directed 
£225]  us  to  go  back  to  Ninth  Street  where  he  wanted  to 
show  us  where  he  had  put  the  overalls  that  he  had  been 
wearing.  The  other  car  left  us  there. 

He  directed  us  back  to  1417  Ninth  Street  and  led  us  back 
through  an  areaway,  or  an  apartment  hallway,  to  the  rear 
of  the  apartment,  and  reached  in  behind  the  steps  leading 
to  the  second  floor  and  handed  us  a  pair  of  brown  overalls 
with  bib  type,  rolled  up. 

Q  Were  you  present  when  these  men  were  charged? 

A  I  was  at — I  may  have  been  in  the  office,  I  wasn’t  at 
the  arrest  book  when  they  were  charged. 

Q  Who  was  the  charging  officer  in  this  case,  do  you  know? 

A  Sergeants  Clark  and  Couture,  I  believe  sir. 

Q  Were  you  present  at  the  preliminary  hearing? 

A  At  the  Coroner’s  inquest? 

Q  Yes. 

A  Yes,  sir,  T  was. 

Q  What  time  did  that  take  place? 

A  That  was  at  10:00  o’clock  on  January  3rd. 

Q  And  what  was  the  result  of  that  inquest,  sir? 

A  They  were  held  by  the  Coroner’s  Jury  for  the  action 
of  the  Grand  Jury. 

Q  You  were  present  when  these  men  were  charged? 
You  were  in  the  room? 

[226]  A  The  arrest  book,  of  course,  is  across  the  hall 
from  the  Homicide  Office. 

Q  You  were  in  the  Homicide  Office  at  the  time? 

A  That  is  correct. 

Q  And  about  what  time  were  they  charged?  Can  you 
give  us  an  idea? 

A  No,  sir,  I  don’t — I  would  rather  not  guess. 

MB.  BACON:  No  further  questions,  Your  Honor. 


CROSS-EXAMINATION 
BY  MB.  WOOD: 

•  -  -  *  '  .  1 

Q  Sergeant  Furr,  was  January  2nd  the  first  day  that 
you  ever  talked  to  Allen  about  this  case?  . 


•  A  That  is  correct,  sir. 

Q  And  did  that  first  conversation  yon  had  with  him  take 
place  in  the  Identification  Bureau?  - 
:  A  That  is  right,  sir. 

Q  Yon  didn’t  talk  to  him  then  at  mine’s? 

A  No,  sir,  I  did  not 

Q  Yon  weren’t  there  when  he  was  questioned  there? 

...  A  Correct,  sir. 

Q  That  conversation  in  the  Identification  Bnrean  took 
place  around  4:00  o’clock? 

A  That  is  right,  sir. 

Q  And  then  there  came  a  time  he  was  taken  ,  to  the  Con¬ 
ference  Boom,  is  that  right? 

[227]  A  That  is  right,  sir. 

•Q  Were  yon  with  him  from  4  XX)  o’clock  nntil  he  was  taken 
to  the  Conference  Boom? 

A  I  was,  yes,  sir. 

Q  And  what  time  did  he  go  to  the  Conference  Boom? 

A  In  the  neighborhood  of  4:30. 

Q  Then,  were  yon  with  him  from  4:30  on  to  a  certain 
time? 

A  I  was  with  him  then  nntil  we  went  to  arrest  Proctor 
where  I  left  him  briefly  there  in  a  car  with  Sergeant  Gos- 
man  and  then  I  was  with  him  again  from  the  time  we  got 
back  to  Headquarters. 

Q  At  the  time  yon  left  him,  what  time  was  that,  sergeant? 

A  What  do  yon  mean,  left  him? 

■  Q  The  first  time  yon  left  him,  after  yon  got  him  in  the 
Conference  Boom?  Didn’t  yon  say  yon  left  after  a  period 
of  time? 

A  We  took  him  with  ns. 

Q  Yon  took  him  with  yon? 

A  Correct 

Q  About  what  time  did  yon  leave  the  Conference  Boom? 

A  Around  5:30,  approximately. 

Q  So  from  4  XX)  pm.  until  5:30  were  yon  questioning 
Allen  concerning  this  case? 

[228]  A  Yes,  sir,  I  was. 

Q  Other  officers  were  with  yon,  weren’t  they,  at  that  time? 

A  Sergeant  Gosman  was  with  me.' 


Q  At  5 :30  you  'went  with  Allen  to  see  if  he  conld  identify 
the  man  that  we  know  to  be  Proctor?  ■  •  •  » 

’  A  Correct 

Q  And  on  the  way  from  Headquarters  to — where  Was 
it,  Ninth  and  0? 

A  Ninth  and  0. 

Q  Were  yon  discnssing  this  case  with  Allen? 

A  No,  sir,  we  were  not 

Q  After  yon  picked  np  Proctor,  yon  came  back  to  Headr 
quarters.  Did  yon  go  to  the  Conference  Boom  then? 

A  We  did. 

Q  And  did  yon  take  Allen  with  yon  to  the  Conference 
Room? 

A  And  we  took  Proctor  with  ns  at  that  time. 

Q  And  what  did  yon  do  with  Allen? 

A  He  was  brought  np  by  either  Gosman  or  Schwab  and 
he  was  brought  in  to  the  main  office  of  the  General  As¬ 
signment  Squad. 

Q  The  General  Assignment? 

A  Correct 

Q  And  were  yon  with  Proctor  when  Allen  was  takeh 
[229]  to  General  Assignment  or  were  yon  with  Allen? 

A  I  was  with  Proctor. 

Q  Where  did  yon  take  Proctor? 

A  Into  the  Conference  Room,  General  Assignment 

Q  And  yon  went  with  him,  did  yon? 

A  I  was  in  there,  yes,  sir,  for  about  15  or  20  minutes. . 

Q  And  so  far  as  yon  know  Allen  was  left  in  the  General 
Assignment  Office,  is  that  right? 

A  That  is  correct 

Q  Did  there  come  a  time  when  yon  saw  Allen  again? 

A  I  saw  him  again  within  15  or  20  minutes. 

Q  And  where  did  yon  see  him? 

A  Still  in  the  outer  office  at  General  Assignment 

Q  Who  was  with  him  then? 

A  Sergeant  Schwab  at  that  time. 

-  Q  Layton  was  there? 

•  A  Well,  Layton  and  Captain  Scott  and  several  other 
officers  were  just  beginning  to  arrive. 

Q  When  yon  went  back  from  the  Conference  Room 
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to  the  General  Assignment  Office,  was  Allen  being  ques¬ 
tioned  as  you  entered  the  office? 

A  I  don’t  think  so  necessarily;  they  were  waiting  for 
the  result  of  my  conversation  with  Proctor. 

Q  And  no  one  was  saying  anything  to  Allen  when  you 
[230]  walked  in? 

A  I  say  there  may  have  been,  I  don’t  know  whether 
they  were  questioning  then  or  not 

Q  If  they  were,  you  couldn’t  tell  from  the  conversation 
that  it  was  about  the  case? 

A  Correct 

Q  Did  you  have  a  conversation  with  Allen  at  that  time? 

A  Yes,  sir,  I  did. 

Q  And  was  that  in  the  presence  of  Captain  Scott  and 
Layton  and  Schwab  and  so  forth? 

A  In  the  presence  of  Lieutenant  Layton  at  that  time, 
not  Captain  Scott 

Q  Captain  Scott  wasn’t  there? 

A  He  was  in  talking  to  Proctor  when  I  left 

Q  You  interrogated  Allen  about  the  case  at  that  time, 
didn’t  you? 

A  Correct 

Q  Did  there  come  a  time  when  you  took  Allen  from  the 
Assignment  Office  to  be  confronted  by  Proctor  in  another 
room? 

A  That  is  correct 

Q  What  time  did  you  leave  the  assignment  office,  ser¬ 
geant? 

A  They  are  right  side  by  side,  actually. 

[231]  Q  All  right  What  time  did  you  take  him  from 
one  office  to  another? 

A  It  would  have  been  around  8:45  to  9:00  o’clock,  I 
believe. 

Q  And  that  is  when  he  was  taken  to  the  Conference  Boom? 

A  Correct,  sir. 

Q  As  I  understand  it — this  is  repetitious,  but  I  would 
like  to  dear  it  up  in  my  own  mind.  When  you  came  back  to 
Headquarters,  after  you  picked  up  Proctor,  Allen  was  taken 
directly  to  the  General  Assignment  Boom  and  Proctor 
was  taken  to  the  Conference  Boom,  is  that  right,  sergeant? 

A  Allen  was  taken  up  the  rear  elevator  and  Proctor  was 
taken  up  the  front  elevator. 


Q  Was  that  about  5 :30  when  you  got  back  to  Headquar¬ 
ters! 

A  No.  It  was  nearer  6:30  when  we  got  back  to  Head¬ 
quarters. 

Q  And  when  you  took  Allen  to  the  Conference  Boom 
you  say  that  was  about  8:45  or  9:00  o’clock  from  General 
Assignment  over  to  see  Proctor,  is  that  right! 

A  That  is  correct,  sir. 

Q  From  6:30  until  8:45,  or  9:00  o’clock  you  were  out 
of  Allen’s  presence  for  15  or  20  minutes! 

[232]  A  I  was  out  of  his  presence  from  the  time  we  got 
back  to  Headquarters  until  shortly  after  7 :00,  and  then  I 
was  from  room  to  room,  from  Proctor  to  Allen  and  back 

again. 

Q  From  6 :30  to  8 :45,  how  long  did  you  talk  to  Allen  about 
this  case! 

A  It  would  be  hard  to  estimate  just  exactly  how  long 
I  talked  to  either  one  of  them.  I  was  from  one  defendant 
to  the  other. 

Q  Let  me  ask  you  this,  sergeant.  At  the  time,  if  you 
know,  of  course,  at  the  time  you  were  not  talking  to  Allen 
were  other  detectives  questioning  him,  if  you  know! 

A  Some  of  the  time,  yes. 

Q  When  you  say  some  of  the  time,  what  happens  to 
the  other  time! 

A  The  other  time  I  wouldn’t  know;  I  mean  as  long  as 
I  was  in  talking  to  Proctor  I  couldn’t  see  Allen. 

Q  Then  you  can’t  tell  us  whether  or  not  at  the  time 
you  were  not  with  Allen  whether  or  not  officers  were  ques¬ 
tioning  him  at  that  time! 

A  That  is  correct,  sir. 

Q  And  was  Layton  with  him  all  the  time  you  weren’t! 

A  As  far  as  I  know,  yes,  sir. 

Q  And  how  about  Schwab  ? 

A  He  was  in  and  out  I  don’t  know  how  much  of  the 
time,  of  course,  he  spent  with  him. 

[233]  Q  And  would  there  be  some  other  officer  over 
there  that  might  have  talked  to  him,  in  your  absence! 

A  That  is  possible. 

Q  I  mean  any  that  you  can  give  us  the  names  of,  that 
would  have  been  in  on  this  case ! 

A  No.  I  think  we  have  named  Sergeant  Clark,  Sergeant 
Winemiller;  Couture;  Lieutenant  Layton;  Captain  Scott 
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and  I  believe  Lieutenant  Felber  was  around;  I  don’t  believe 
he  talked  to  him,  to  my  knowledge. 

:  Q  Felber? 

A  That  is  right 

Q  Approximately  8:45  or  9:00  o’clock  yon  went  back  to 
the  Conference  Boom.  Was  that  the  first  time  that  Allen 
and  Proctor  had  been  together  since  they  were  taken  to 
Headquarters? 

A  That  is  the  first  time  they  had  an  opportunity  to  talk 
or  say  anything  to  each  other. 

Q  Was  it  at  that  time  that  Proctor  was  instructed  to  tell 
Allen  what  he  had  told  the  detectives? 

A  That  is  correct. 

Q  From  the  time  you  talked  to  Allen— I  think  that  was 
around  4:00  o’clock,  the  first  time  that  you  saw  Allen  on 
January  2nd? 

A  That  is  correct 

Q  From  4:00  pan.  until  approximately  9:00  o’clock, 
[234],  when  you  took  Allen  to  race  Proctor,  had  Allen  ad¬ 
mitted  to  you  during  those  hours  that  he  had  anything  to 
do  with  this  murder  ? 

A  Yes,  sir. 

Q  Give  us  the  time  of  that,  please,  approximately. 

A  Allen  first  started  admitting  his  participation  in  the 
neighborhood  of  7:15  to  7:30. 

MR.  YASELLI:  January  2nd? 

THE  WITNESS:  Correct,  sir. 

BY  MR.  WOOD: 

Q  Did  he  make  those  admissions  to  you,  sergeant? 

'  'A  That  is  correct,  sir. 

Q  Did  you  ever  tell  him  at  any  time  while  you  had  him  in 
your  custody  that  you  had  ways  of  making  him  talk? 

-  "A~  No;  sir. 

Q  Did  anybody  ever  make  that  statement  to  him  in  your 
presence? 

A  No,  sir.  • 

Q  From  4:00  o’clock  until  approximately  7:15  had  Allen 
denied  that  he  knew  anything  about  this  case? 

A  Oh,  no,  sir. 

•  Q  When  did  you  get  an  idea,  from  talking  to  him,  that 
he  did  know  something  about  it? 


.  A  Around  5:00  o’clock.  *  j 

[235]  Q  And  can  yon  tell  ns  what  he  said  at  5:00 

o’clock-sergeant,  that  led  you  to  believe  he  knew  something 
about  this  case  ?  i 

A  At  that  time  he  had  admitted  to  us  that  he  had  lied 
about  going  to  a  movie;  that  he  had  lied  about  being  locked 
up  all  night,  and  that  he  had  also  bed  about  not  being  in  that 
vicinity  after  1:30  or  2:00  o  ’clock  on  the  30th  when  actually 
he  had  drank  with  several  other  fellows  on  the  truck,  and 
that  he  had  seen  this  fellow  known  to  him  by  sight  enter  the 
garage  and  come  back  out  and  said,  “Come  on,  let’s  go,” 
and  they  caught  a  cab  to  go  and  at  that  time  he  saw  file 
wallet  and  the  man  gave  him  $20.  * 

Q  Did  he  give  you  any  reason  or  tell  you  why  he  lied 
about  going  to  the  movies  and  where  he  was,  and  so  forth?- 

A  Yes,  sir. 

Q  What  did  he  say  to  you  at  that  time? 

A  The  reason  he  gave  us  was  that  he  didn’t  want  to  get 
involved  in  the  case  at  all  and  didn’t  want  to  be  questioned 
by  the  police.  - 

Q  Did  he  later  tell  you  why  he  didn’t  want  to  become  in¬ 
volved  in  the  case?  V  .j  . 

A  No,  sir.  ‘  j  * 

Q  He  said  no  more  about  it  except  that  he  didn’t  want  to 
be  involved  and  wouldn’t  want  to  be  questioned?  i 
*A  That  is  correct  •  j  » 

[236]  Q  Did  you  ever  tell  him,  sergeant,  or  did  anybody 
ever  tell  him,  in  your  presence,  that  you  knew  or  they  knew 
that  Allen  knew  something  about  the  case,  and  that  he 
might  as  well  tell  it  now?  Did  that  ever  happen? 

-  A  No,  sir. 

Q  Not  by  you  or  by  anyone  in  your  presence,  meaning 
officers? 

A  Correct,  sir.  j 

[237]  ME.  WOOD :  Will  your  Honor  indulge  me  for  a 
moment,  please? 

•  .  •  j  • 

.THE  COUET :  Yesj  indeed.  .  . 

.  1  ”,  i 

-•  BY  MR.  WOOD:  “ 

Q  Sergeant  Furr,  do  you  know  of  your  own  knowledge 
how  long  the  deceased  in  this  case  work*  for  TJHne? 

A  Nc,  sir;  I  don’t 

Q  Did  you  ever  hear? 
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A  I  did  hear  once,  six  months;  I  believe  I  heard  again 
nine  months.  I  don’t  know  for  sure. 

Q  And  Allen  told  you,  as  I  understand  it,  that  he  knew 
the  deceased? 

A  Correct 

Q  Did  Allen  ever  say  to  you  at  any  time  while  you  were 
interrogating  him  that  if  he  had  been  at  TJline’s  that  that 
man  would  still  be  alive? 

A  No,  sir. 

Q  He  never  made  that  statement  to  you? 

A  No,  sir. 

Q  Did  you  ever  say  to  him  at  any  time,  “If  you  play 
ball  with  us  with  respect  to  your  statements,  everything 
will  be  all  right”? 

A  No,  sir;  I  did  not 

Q  Did  anybody  ever  make  that  statement  to  him  in  your 
presence? 

[238]  A  No,  sir. 

Q  Ton  say  he  made  certain  admissions  to  you  around 
7 :15,  7 :30,  or  whatever  it  was. 

A  That  is  right,  sir. 

Q  And  tell  us.  Sergeant,  how  it  is  that  his  statement 
Allen’s,  was  not  reduced  to  writing  until  some  time  after 
10  o’clock? 

A  It  took  some  time  to  confront  the  two  defendants, 
and,  also  they  were  confronted  by  Proctor’s  employer.  It 
took  a  little  time  to  get  together  Dorsey  and  Holmes.  Also, 
the  examination  by  the  Identification  Bureau,  and  then, 
of  course,  we  had  to  eat 

Q  Sergeant,  is  it  the  usual  practice,  I  mean,  after  you 
have  gotten  admissions  from  defendants,  to  require  them 
to  be  confronted  with  certain  people  that  may  hie  involved 
in  the  case,  before  you  reduce  it  to  writing? 

A  On  numerous  occasions,  yes. 

Q  That  is  the  practice,  is  it? 

A  Not  in  every  case.  I  mean,  as  we  see  fit 

Q  Sergeant,  straighten  me  out  on  this.  Did  I  under¬ 
stand  you  to  say  some  woman  was  brought  there?  What 
was  her  name? 

A  I  believe  Jackson,  the  employer. 

Q  Is  that  the  lady  that  operated  a  delicatessen? 

A  Correct,  sir. 


[239]  Did  you  say  Alien  repeated  the  story  that  he 
had  tola  you,  in  her  presence! 

A  That  is  correct 

Q  The  entire  story? 

A  It  may  not  have  been  quite  all  the  details,  but  he  was 
pretty  concise. 

Q  Did  he  tell  you,  for  instance,  that  he  had  been  in 
the  vicinity,  that  he  met  Proctor,  they  went  into  the  IJline 
garage,  and  that  he  participated  in  killing  and  robbing 
this  man? 

A  That  is  about  the  gist  of  it,  yes,  sir. 

Q  Was  it  at  your  instance  that  he  made  that  statement 
in  front  of  her,  sir? 

A  First  we  asked  Proctor  if  he  would  like  to  tell  her, 
and  he  said  he  didn’t  mind,  and,  after  he  told  her,  then 
Allen  wanted  to  make  his  statement. 

Q  Will  you  tell  us,  Sergeant,  what  was  the  purpose  of 
having  him  repeat  this  story  in  the  presence  of  that  par¬ 
ticular  woman? 

A  I  don’t  know  of  any  definite  purpose.  I  mean,  we 
have  that  done  on  numerous  occasions,  an  employer,  or 
another  member  of  the  family,  if  available. 

Q  She  was  not  Allen’s  employer,  was  she? 

A  That  is  correct? 

Q  She  was  not  related  to  Allen,  was  she? 

[240]  That  is  correct 

Q  Can  you  give  us  any  other  reason  why  you  asked  him 
to  repeat  his  story  in  her  presence? 

A  Because  he  was  involved  by  Proctor. 

Q  I  beg  your  pardon. 

A  Because  he  was  brought  into  it  by  Proctor,  when  Proc¬ 
tor  related  his  story  to  her. 

Q  So  that  is  why  you  had  Allen  relate  his  story  to  that 
lady? 

A  Correct 

Q  About  1  o’clock  in  the  morning  the  following  day, 
whidi  would  be  January  3,  you  took  Proctor  and  Allen 
back  to  Uline’s;  is  that  right? 

A  That  is  right,  sir. 

Q  Now,  you  asked  them,  I  believe.  Sergeant,  to  indicate 
how  they  went  into  the  place. 
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A I  asked  them  to.  show  me.  exactly  what  happened  from 
the  time  they  first  arrived. 

Q  All  right  Now,  did  you  ever  hear  Allen  at  that  time 
ask  Proctor,  “How  did  you  go  into  the  garage”? 

A  No,  sir. 

•—*5  *  **,*  :  .  i  -  -  „•  -  •• 

Q  That  didn’t  happen  in  your  presence? 

.A  It  did  not 

.. 

-Q  Sergeant,  let  me  ask  you,  about  lfi:20,-  you  .say,* 
[241]  '  Allen’s  statement  was  reduced  to  writing? 

A  Yes,  sir.  *  " 

Q  What  time  did  he  sign  it?' 

A  As  I  testified,  some  time  after  12. .  It*  is  noted  on  the 
statement  l  am  not  sure  of  the  exact  time. 

Q  .Were  you  there  at  the  time  the  statement  was  being 
typed?  ‘  * : 

A  I  was  with  Proctor  at  the  time  he  was  making  his. 
Allen  was  also  in  the  same  office,  the  homicide  office,  mak¬ 
ing  his. 

.  .Q  Then  you  were  in  the  same  offices,  is  that  right? 

-.•A  That  is  right  . 

Q  Were  you  there  when  he  signed  it?. 

A  Yes,  sir;:I  vteS.  ‘  -  ••  »*  ...  . 

Q  Can  you  tell  us  how  much  time  elapsed  from  the  com- 
pletion  of  the  typewritten  statement  until  he  put  his  signa¬ 
ture  on  it?  .  . , . 

•A  Exactly,*  I  don’t*  know.  I  know  he  took  some  time  to 
read  it 

Q  Were  you  there  when  he  read  it.  Sergeant? 

A  I  was  there  'when  he  was  leafing  it  over.  I  believe 
Sergeant  dark  and  Lieutenant  Layton  were  supervising  his 
signing  the  statement  -  •  . 

<}  Can  you  tell  Us-  how  long  it  took  him  to  read  it,  Ser¬ 
geant?  r 

[242]  A  Exactly,  no,  sir.  v 

Q  J>id  he  make  any-  comments  about  it  after  he  had  read 
it  in  your  presence?  v . . 

A  Not  that  I  heard,  no,  sir. 

MR.  WOOD:  That  is  all  the  questions  -we  have*  your 
Honor.  ...  Cr  ■  r 

r 


CROSS  EXAMINATION 

BY  MR.  YASELLT:  i  * 

Q  Sergeant,  you  saw  Proctor  for  the  first  time  January  2? 
A  That  is  correct,  sir. 

Q  All  right  What  time,  officer? 

A  That  would  be  in  the  neighborhood  of  6:15  to  6:30. 

. .  Q  And  who  else  was  present  besides  yourself? 

.  A  With  me  was  defendant  Allen,  Sergeant  Schwab,  and 
Sergeant  Grosman. 

Q  And  you  saw  him  at  the  delicatessen  store? 

A  He  was  pointed  out  to  us  by  Allen,  correct 
v.  Q  Who  approached  him,  you  or  one  of  the  other  officers? 
A  Sergeant  Schwab  and  myself. 

Q  Bid  you  tell  him  what  you  went  there  to  see  him  about? 
A  I  told  him  he  was  under  arrest  for  investigation. 

*  Q  Did  you  or  any  other  officer  tell  him  that  he  had  a 
[243]  right  to  an  attorney  or  had  a  right  to  consult  with 
somebody  before  he  would  make  a  statement  to  you? 

.  A  I  did  not. 

Q  Did  any  other  officer  ask  him  that? 

A  Not  to  my  knowledge. 

Q  At  any  time  during  all  the  time  he  was  questioned  at 
this  delicatessen  store  and  at  the  police  headquarters,  was 
he  ever  told  that? 

A  Not  by  me. 

Q  Well,  was  he  ever  told  that  by  any  other  officer  in  your 
presence? 

A  Not  in  my  presence,  no,  sir. 

Q  Did  you  tell  him,  advise  him  of  his  rights? 

A  I  did;  yes,  sir. 

Q  What  did  you  tell  him? 

A  I  told  him  that  by  his  Constitutional  rights  he  did  not 
have  to  make  a  statement,  he  did  not  have  to  tell  us  about 
what  happened,  and  anything  he  told  us  may  be  used  against 
him  in  court 

Q  When  did  you  tell  him  that? 

•  A  About  the—  In  fact,  it  is  on  his  written  statement 
Q  When  did  you  tell  him  that? 

A  That  would  be  about  10  to  10:15. 

Q  That  was  after  he  was  arrested?  ■  ;  • 
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[244]  A  Yes,  sir. 

Q  You  did  not  tell  him  that  at  the  delicatessen  storef 

A  No,  sir;  I  did  not 

Q  Nor  any  of  the  other  officers? 

A  I  can’t  tell  yon  as  to  them,  sir. 

Q  Well,  in  your  presence. 

A  That  is  right 

Q  When  yon  went  with  Proctor  and  Allen  to  the  garage 
around  1:30  am.  January  3,  did  Proctor  tell  you  actually 
what  he  did? 

A  Yes;  he  did. 

Q  Can  you  tell  me  exactly  what  he  said? 

A  Yes,  sir.  He  first  took  us  down  to  the  street  to  show 
us  where  they  drank  the  whiskey,  and  then,  as  1  testified 
previously,  that  as  they  started  up  Congress  Street,  he 
started  to  turn  at  the  first  areaway,  or  the  first  alley,  and 
that  Allen  called  out  from  the  rear  and  said,  “Not  that  one, 
the  next  one.” 

They  then  led  us  up  through  Gordon’s  Garage  and  into 
Uline’s.  Allen,  then,  of  course,  told  us,  in  his  presence,  he 
opened  the  door  and  preceded  Proctor.  Proctor  said,  “We 
walked  back  to  this  trash  can  and  we  stood  around  there”, 
indicating  a  spot.  This  was  beside  a  lot  of  tires,  trash,  and  so 
forth. 

Proctor  told  us  he  stood  on  the  broom  as  Allen  held  it, 
[245]  and  that  he  held  the  broom  handle  up  and  Allen 
said,  “This  is  too  light” 

Q  Allen  said  it  was  too  light 

A  That  is  right 

Q  Not  Proctor? 

A  That  is  right 

“Allen,”  he  then  said,  “handed  me  the  long  brush  part 
and  said,  ‘Here,  use  this,  and  when  you  hit  him,  hit  him 
hard.’  ” 

That  he  then  took  it,  and  he  told  us  about  hiding  in  the 
truck,  and  they  hid  in  the  truck  across  in  the  garage  when 
the  coupe  came  in.  He  told  us  a  few  minutes  later  the  fellow 
identified  to  him  as  Oatmeal  by  Allen  drove  in  and  parked 
his  truck. 

He  said,  “I  went  down  along  those  trucks  and  I  sneaked 
up  behind  him  and  just  as  he  was  about  here,  I  hit  him 
across  his  head  and  neck.” 

Q  Where? 
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A  Here  (indicating).  Just  showing  me,  and  I  cover  that 
right  now.  I  asked  him  to  demonstrate  on  me  just  what  hap¬ 
pened,  what  he  did  do.  He  directed  me  to  stand  as  if  I  was 
turning  around  the  front  of  the  truck  at  the  right  fender,  ad 
if  I  would  be  just  ready  to  approach  the  side  of  the  trade 
opposite  the  driver’s  side,  and  then  he  indicated  how  he 
struck  Schomber  or  Oatmeal  across  the  head. 

Q  Across  the  head  and  also  the  shoulders? 

[246]  A  Across  the  head  and  shoulders,  hit  him  right 
across  there. 

Q  The  back  of  the  head? 

A  That  is  right 

Q  And  the  shoulder? 

A  That  is  right  He  said  then  he  went  down.  He 
kicked  him  a  couple  of  times.  He  started  to  get  up. 

Q  Pardon  me.  Does  the  statement  show  that  he  kicked 
him  twice. 

A  It  shows  in  the  statement;  yes,  sir. 

Q  It  is  in  the  statement? 

A  As  he  started  to  get  up  again,  he  hit  him  again,  and 
he  went  back  down,  and  Allen  came  over  and  patted  him 
on  the  leg  and  said,  “Here  it  is.”  Then,  “I  took  his  wallet 
and  handed  it  to  Allen,  and  we  left” 

Q  Didn’t  he  tell  you  at  that  time  that  Allen  hit  him 
the  last  blow? 

A  No,  sir;  he  didn’t 

Q  He  at  no  time  made  that  statement? 

A  No,  sir. 

Q  Were  you  present  when  he  signed  the  statement? 

A  Yes,  sir;  I  was. 

Q  And  what  time  did  that  take  place? 

A  It  would  have  been  shortly  before  1  o’clock.  It  was 


just  before  we  left  to  go  back  to  mine’s. 

[247]  Q  Was  he  allowed  to  read  the  statement? 

A  He  told  us  at  that  time  he  couldn’t  read  well  enough 
to  read  it  *11,  and  we  asked  him  if  he  would  like  for  one  of 
us  to  read  it  to  him,  and  he  said,  “Yes,”  he  did. 

Q  So  that  he,  himself,  did  not  read  the  statement? 

A  That  is  correct 

Q  Were  you  present  when  it  was  read  to  him? 

A  Yes,  sir;  I  was. 

Q  Did  he  make  any  objection  to  any  of  it? 
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ANo,~  sir  ;he  didn’t... 

Q  And  he  signed  it  in  your  presence?  4 

"A.Coriifect,  sir..  '  ; 

>:  Q  .And  he  was  never  told  at  that  time  that  he  had  a  right 
to*  counsel,  or  to  get  somebody  to  advise  him? 

A  He  was  told  before  he  made  the  statement,  the  Consti¬ 
tutional  rights*  was  read  to  him  at  the  top  of  the  statement 
by  Detective  Couture. 

MB  YASELLI:  That  is  alL 

BEDIBECT  EXAMINATION 
;  ;  BY  MB.  BACON: 

Q  When  you  got  back  to  headquarters  with  Proctor  from 
the  re-enactment  at  the  Uline  garage,  were  these  men  taken 
to  Identification?  Do  you  know? 

A  Yes,  sir;  they  were. 

Q  Were  they  printed  there? 

.  [248]  A  I  am  not  sure  whether  they  both  were  printed 
at  that  time  or  not  The  purpose  of  my  taking  them  back 
at  that  time  was  that  I  wanted  a  stand-up  picture.  What 
else  they  processed  them  through,  I  don’t  know. 

Q  Do  you  know  what  time  these  men  were  taken  to  their 
cells  for  the  night? 

A  It  must  have  been  some  time  prior  to  3  o’clock, 
around  3. 

MB.  BACON:  No  further  questions. 

THE  COTJBT :  I  understood  you  to  say  your  first  contact 
with  Proctor  was  about  6:30  pjn.,  when  you  placed  him 
under  arrest. 

*  5 THE  WITNESS:  6:15  to  6:30, 1  will  say. 

THE -COTJBT:  Any  other  questions? 

;  MR  M3LLEB:  That  is  all  for  us. 

MB.  YASELLI:  No  further  questions.. 

MBl.  BACON:  No  further  questions,  your  Honor. 

THE  COTJBT:  Have  you  anything  to  say,  Mr.  YaselK? 
Have  you  anything  to  say?  •  • 

MB.  YASELLI:  I  might  ask  one  question,  your  Honor. 
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t.  •  BY  MR.  YASWT.T.T;-  _  •  ir  ;  ..  '  ,~ 

Q-  I)id  Allen  ever  admit  to  you  lie  iit  the 

*  *  •  *#  •  *  .  ...  •,  . 

MB.  MULLER:  He  has  answered*  ti&tt  once. 
said,  your  Honor. 

MR.  YASELLI :  I  have  never'  asked  him.  that  question. 
[249]  THE  COURT:  I  will  let  him  ask  the  question. 
BY  MB.  YASELLI:  :  r 

s  •  Q  Did  All  e  n  ever  tell  you  he  hit  Schomber? 

A  No,  sir;  Allen  said  henevCr  did  get  near  him,  • 

Q  How  close  was  he  to  him?  Did  he  tell  you ?  •  :v* 
*..A  From  the  position  in  the  garage  he  indicated^  it 
would,  have  been  ten  or  fifteen  feet  .1* 

Q  While  Proctor  was  hitting  him?  ...  .  ... 

A  Correct,  sir. 

Q  And  the  closest  he  got  to  him  was  when  hevpfctied 
him  on  the  leg?.  .r  V  h'%* 

r*  A  He  told' me  he  didn’t  pat  him.  onthe.leg,  either.  -  ^ 

"THE  COURT:  You  say  Allen  denied  patting  lmn? 

THE  WITNESS:  That  is.  right,  didn’t  get  within  .ten 
or  fifteen  feet  didn’t  touch  him  on  the  leg,  didn’t  get  near 

him  . ‘  '  '  .  -  .  -  *  V  - 
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-.-THE  COURT:  Proctor  was  the  one  who  said  he  patted 
him?"  ‘ .  1  '  •  -  '  • 4 


THE  WITNESS:  Correct,  sir. 


•4;« 

<*'  m 


.  THE  COURT : .  By  “he”  meaning  Allen  patted  him^the 
deceased.  4 


.  V 


"MR.  YASELLI:  That  is  all,  your  Honor.  •  :  - 

THE  COURT:  I  asked  you;  sir,  if  you  had  anything  to 
say  with  respect  to  the  admissibility  of  this  testimony  as 
to  Proctor.  *.  •••>  •  . 
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..  MR.  YASELLI:'  Your  Honor,  he  was’  arrested  without 
giving  [250]  him  notice 'of  his  Constitutional  rights; 
When  they  approached  him  in  the  -delicatessen  store  they 
took  him  down  to  the  police  station  and  questioned:  him, 
and  didn’t  give  him  a  chance  to.  get  himself  an.  attorney, 
to  get  counsel’s  advice,  and  they  held  him'  there  all  night, 
up  until  12:30,.  and*  then-  maderhim  sigh  a.  statement  he 
had  never  read. •••*  '-r  *<  ?ir 
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THE  COURT:  I  think  yon  said  they  made  him  sign  a 
statement.  There  is  nothing  here  to  show  they  made  him 
sign  it,  and  the  starting  of  the  statement  says  “10120”,  as 
I  understood  the  officer. 

BY  MR.  YASELLI: 

Q  Is  that  10:20,  officer! 

A  That  is  right. 

Q  From  6:30  to  10,  if  that  is  correct 

THE  COURT:  I  think  I  should  also  call  to  your  atten¬ 
tion  that  is  the  written  statement 

MR.  YASELLI:  Yes,  the  written  statement 

THE  COURT:  He  admitted  his  participation  in  this, 
starting  at  7 :15,  as  I  understand  it  Is  that  correct! 

THE  WITNESS:  Around  7:15,  yes,  sir. 

THE  COURT:  7:15  to  7:30. 

MR.  YASELLI :  After  he  had  been  arrested,  and  he 
hadn't  been  notified  of  his  Constitutional  rights,  and  he 
hadn’t  given  him  any  chance  to  get  in  touch  with  an  at¬ 
torney,  to  get  an  attorney’s  advice  in  the  matter. 

[251]  THE  COURT :  All  right,  sir. 

Have  you  anything  you  would  like  to  say  with  regard  to 
the  situation,  Mr.  Wood! 

MR  WOOD :  Yes,  your  Honor.  I  have  some  authorities. 

THE  COURT :  Let  us  discuss  the  facts  first,  and  then  the 
authorities. 

MR  WOOD:  I  just  wanted  to  explain  to  your  Honor 
I  did  not  think  this  phase  of  the  case  would  get  up  as  soon 
as  it  did.  Therefore,  I  didn’t  bring  them  with  me  this 
morning.  I  have  them  in  the  office. 

THE  COURT:  I  think  most  of  us  are  fairly  familiar 
with  the  authorities.  Let  us  see  what  the  factual  situation  is. 

MR  WOOD:  May  it  please  your  Honor,  as  I  get  the  tes¬ 
timony  here  with  respect  to  the  arrest,  well,  not  arrest, 
the  custody,  Allen,  some  time  shortly  after — This  is  my 
recollection;  your  Honor’s,  of  course,  will  govern. 

THE  COURT :  Very  well. 

MR  WOOD:  Shortly  after  noon  Mr.  Allen  was  taken 
into  custody,  on  January  2.  Now,  the  officer’s  testimony 
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says  that  he  thinks  he  was  formally  arrested  somewhere 
around  3  o’clock.  I  don’t  think  it  makes  any  difference 
whether  he  was  formally  arrested  around  3  o’clock  or  not 
The  proposition  as  we  see  it  is  that  he  was  in  the  custody 
of  the  police  officers  from  some  time  after  noon  until,  as 
Sergeant  Furr  says — and  all  we  have  now,  of  course,  is  the 
Government’s  [252]  evidence  with  respect  to  admissions 
— as  Sergeant  Furr  says,  some  time  in  the  proximity  of  7:30 
that  evening,  Allen  made  admissions  to  him. 

Now,  I  think,  though,  with  respect  to  those  admissions, 
your  Honor,  we  have  to  consider  them  as  negative  admis¬ 
sions,  if  we  consider  them  as  admissions  at  all,  for  the 
reason  that  Allen  stated  or  admitted  at  that  time  that 
he  had  lied  about  being  at  the  movies,  and  he  lied  about 
being  in  the  vicinity  of  Uline’s. 

THE  COURT:  Let  me  interrupt  you  there. 

MR.  WOOD:  Yes,  sir. 

THE  COURT :  My  notes  indicate  that  the  officer  testified  j 
at  about  5  pjn.  that  he  got  an  idea,  and  on  cross  examina¬ 
tion  he  got  that  idea  through  the  movies,  and  being  locked  j 
up,  and  being  in  the  vicinity. 

MR.  WOOD :  I  believe  that  is  right,  so  that  would  fix  the 
time  of  the  alleged  admissions  with  respect  to  the  commis¬ 
sion  and  Allen’s  participation  in  this  crime  at  about  7 :30; 
is  that  correct? 

THE  COURT:  All  right,  sir. 

MR.  WOOD:  Around  7:30,  then,  he  made  certain  oral 
admissions  to  Sergeant  Furr,  and  the  statement  having  | 
been  reduced  to  writing  around  10:20, 1  believe,  that  night, 
and  signed  around  midnight.  So  our  proposition  is  simply 
this,  may  it  please  your  Honor:  We  do  not  contend  that 
at  any  time  Allen  [253]  was  mistreated.  We  say  simply 
that  in  derogation  of  the  cases  in  the  Supreme  Court  and  ! 
in  our  United  States  Court  of  Appeals  he  was  held  in  cus-  j 
tody  from  some  time  after  noon  until  10:30  that  evening,  j 
at  which  time  he  made  certain  incriminating  statements, 
according  to  Sergeant  Furr,  and  in  view  of  the  authorities 
your  Honor  should  not  permit  the  jury  to  learn  of  those 
alleged  confessions.  I  would  be  very  happy,  of  course, 
to  argue  the  legal  part  of  that,  if  your  Honor  desires  to 
hear  from  me. 

THE  COURT:  Let’s  see  if  I  understand.  He  was  taken  j 
in  custody  around  noon.-  Any  challenge  on  that? 

.  ’  .  :•  i 

1  -  •  <  i 
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MR.  BACON:  No. .  -  .  .. 

THE  COURT :  And  then  he  was  actually  arrested  about 
3  pjn.,  and  that  then  the  officer  got  the  idea,  of  his  implicar 
tion,  by  virtue  of  his  lying  process,  about  5  o’clock,  about 
7 :15  or  7 :30,  he  then  made  the  first  admissions.  Those  are 
the  facts? 

1  MR.  CONLIFF:  There  is  one  question.  Your  Honor 
made  the  statement  the  defendant  was  taken  into  custody 
around  noon. 

THE  COURT:  I  did  not  make  that  statement;  Mr. 
Wood  made  it. 

-  MR.  CONLIFF :  Your  Honor  reiterated  it 

THE  COURT :  I  was  recapitulating.  What  is  your 
contention  as  to  when  he  was  taken  into  custody? 

[254]  MR.  CONLIFF:  Our  contention  is  this,  if  the 
Court  please :  The  first  officer  who  testified.  Officer  Gosman, 
said  when  he  first  went  around  to  Allen’s  home,  around  10 
o’clock,  he  talked  with  his  sister,  and  the  defendant  was  not 
at.  home,  and  he  went  back  to  headquarters,  and  about  a 
quarter  of  12  to  12  o’clock,  he  saw  Allen  seated  in  the 
office.  Allen,  from  the  information  we  have,  in  his  direct 
testimony,  voluntarily  went  to  that  office. .  He  was  not  taken 
into  custody.  He,  together  with  other  employees,  was 
seated  in  the  office,  waiting  to  be  questioned.  Apparently 
word  had  gotten  to  them  that  certain  employees  were 
wanted  to  be  talked  to  by  the  police,  but  the  man  was  not 
physically  placed  in  custody  by  the  police  in  that  office. 

MR.  WOOD :  If  your  Honor  please,  if  your  Honor  will 
permit  me  to  reply  to  that,  I  think  that  a  citizen  who  is 
subjected  to  police  questioning,  whether  or  not  he  happens 
to  be  in  a  particular  place,  whether  or  not  he  was  questioned 
because  he  went  there  voluntarily  or  otherwise,  he  is  still 
subjected  to  what  the  Supreme  Court  has  said  is  secret 
interrogation  by  police  officers,  in  that  he  had  no  counsel 
there  to  represent  him.  I  think  it  makes  no  difference  how 
he  got  there,  as  long  as  he  was  being  questioned  by  officers, 
and  continuously  questioned  from  that  time  up  until  7  ;30. . 

I  think  that  that  is  all  that  is  needed  to  be  said  with 
respect  to  that. 

[255]  THE  COURT :  When  do  you  contend  that  the  ques¬ 
tioning  started?  '  I 

MR.  CONLIFF :  Shortly  after  Sergeant  Gosman  arrived 
there,  he  asked  the  defendant  Allen  as  to  Ins  whereabouts, 


and  Allen  replied  that  on  that  Saturday  he  went  to  work  at 
4  ajxu,  he  left  at  11  ajn.,  went  to  his  common-law  wife’s, 
went,  to  a  moving  picture  theater,  and  all  of  that. 

THE  COtJBT:  When  did  that  occur!  j 

MB.  CONLIFF:  Around  noon.  As  a  matter  of  fact,  1 
have  the  notes  here  that  Officer  Gosman  said  the  statement 
started  around  12  o’clock  noon,  and  he  was  questioned  until 
.1 :30  pan.,  for  a  period  of  approximately  an  hour  and  a  half. 
Then  he,  the  officer,  left,  and  talked  to  another  employee,  by 
the  name  of  George  Boddie,  he  talked  to  him  about  fifteen 
minutes,  then  he  returned  and  talked  to  Allen  again,  be¬ 
tween  1 :30  and  3,  and  then,  at  that  time,  they  left  and  Allen 
showed  them  where  his  clothing  was.  They  went  in  the 
automobile.  :  Then  they  came  back,  and  then  there  was  the 
blood  tests,  and  so  on. 

THE  COIJBT :  In  so  far  as  the  statements  made  by 
Proctor,  I  hold  them  to  be  admissible. 

If  you  have  anything  you  would  like  to  say,  Mr.  Wood, 
with  respect  to  the  situation  pertaining  to  Allen,  I  will  be  j 
glad  to  hear  you. 

MB.  WOOD :  I  have  nothing  further  to  say,  your  Honor, 
except,  if  your  Honor  feels  we  are  entitled  to  it,  I  would 
[256]  like  to  submit  certain  authorities  to  your  Honor. 

I  would  prefer  arguing  it,  rather  than  submitting  a  brief.- 

THE  COUBT :  I  will  permit  you  to  argue. 

MB.  WOOD :  As  I  said,  we  are  not  prepared  at  this  time,  j 
I  did  not  think  this  would  come  up  until  this  afternoon.  I 
have  it  in  my  office.  I  could  have  it  here  at  1 :30.  I  could 
go  get  it  now,  if  your  Honor  wants  me  to. 

THE  COIJBT:  Suppose  we  recess  for  ten  minutes  and 
then  come  back. 

MB.  YASELLI :  May  I  at  this  time  take  an  exception  to 
your  Honor’s  ruling? 

THE  COUBT :  Well,  you  don’t  have  to. 

We  will  recess  tmtil  five  minutes  after  12. 

(A  short  recess  was  taken.) 

MB.  CONLIFF :  May  I  address  the  Court,  if  your  Honor 
please,  before  there  is  any  argument  on  the  motion  in  this 
case?. 

/  Before  we  go  into  the  list  of  cases,  the  Government  feds, 
in  order  to  form  a  more  sound  basis  for  your  Honor’s  rul-  ! 
ing,  we  would  like  to  make  a  proffer  of  .  further  testimony,  j 
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If  your  Honor  will  permit  me,  I  will  state  at  this  time 
what  that  testimony  is,  and  it  may  be  that  it  will  expedite 
the  case,  and  possibly  the  defense  counsel  will  stipulate  if 
the  witnesses  took  the  stand  they  would  testify  to  that 

THE  COURT :  All  right,  sir. 

[257]  ME.  CONLIFF :  The  proffer  of  testimony  is  this, 
if  the  Court  please :  Lieutenant  John  Layton,  of  the  Metro¬ 
politan  Police  Department,  if  he  testifies,  will  testify  that 
he,  prior  to  the  arrest  of  Allen,  or  prior  to  the  interrogation 
of  Allen,  even  interrogated  some  fifteen  employees  of  the 
Uline  Ice  Company,  in  investigating  this  particular  case; 
further,  that  after  Office  Grosman,  of  the  police  department, 
who  testified  earlier,  who  testified  that  he  took  Alien  from 
headquarters  around  3  o  ’clock  and  they  went  to  pick  up  the 
clothes  at  247  Warren  Street,  and  824  W  Street,  that  after 
Officer  Gtosman  left  headquarters,  that  he,  Lieutenant  Lay- 
ton,  was  still  interrogating  other  employees  of  the  Uline 
Ice  Company. 

I  think  that  is  all  the  pertinent  testimony  we  would  offer 
at  this  time.  As  to  Lieutenant  Layton,  he  is  available;  we 
can  put  him  on  the  stand  right  now.  But  that  will  be  the 
substance  of  his  testimony. 

j  ME.  WOOD:  I  accept,  of  course,  what  Mr.  Conliff  says 
with  respect  to  the  lieutenant’s  testimony.  All  I  would 
want  to  add  to  that  testimony  is  that  had  any  of  those  wit¬ 
nesses  whom  the  lieutenant  examined  at  Uline ’s  been  in¬ 
dicted  and  tried  for  this  offense,  I  think  the  law  and  the 
facts  would  be  the  same  with  respect  to  them  as  it  is  with 
respect  to  the  defendant  Allen. 

THE  COURT :  For  the  purpose  of  this  witness,  you  are 
[258]  willing  to  concede  that,  if  Officer  Layton  were  called, 
he  would  testify  as  has  just  been  stated?  You  deem,  how¬ 
ever,  that  while  that  may  be  true,  it  is  not  important? 


MB.  WOOD:  That  is  our  feeling,  yes,  sir. 

THE  COURT :  Is  that  all? 

MR.  CONLIFF:  No,  your  Honor.  That  is  all  with  re¬ 
spect  to  Lieutenant  Layton. 

THE  COURT:  All  right 

MR.  CONLIFF :  We  have  another  witness,  who  is  not  in 
the  witness  room  at  the  present  time.  We  can  have  him 
here  in  about  45  minutes.  We  intend  to  call  him  later. 
And  that  is  Paul  M.  Graff. 
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THE  COURT:  What  is  the  name! 

MR.  CONLIFF:  G-r-a-f-f.  He  is  the  supervisor  of  clas¬ 
sification  at  the  District  of  Columbia  jaiL  And  if  Mr.  Graff 
testified  at  this  time,  he  would  testify  that  Frank  Proctor, 
on  January  8, 1951,  subsequent — 

THE  COURT:  Frank  Proctor?  | 

MR.  CONLIFF:  Yes,  sir.  On  January  8,  1951,  which 
was  subsequent  to  the  defendant  Frank  Proctor  being  held 
by  the  coroner  for  the  action  of  the  grand  jury,  that  he  had 
a  conversation  with  Proctor,  and  that  Proctor  admitted 
that  he  hit  Schomber  on  the  head  and  participated  in  the 
robbery  and  in  the  killing  of  Schomber. 

He  will  further  testify  that  he  had  a  conversation  with 
1259]  Albert  Allen  in  the  District  of  Columbia  jail  on 
January  4, 1951,  which  is  subsequent  to  the  defendant  being 
held  by  the  coroner  for  the  action  of  the  grand  jury,  and 
at  that  time  Albert  Allen  admitted  receiving  $43  in  money, 
proceeds  of  the  robbery,  being  present  at  the  robbery,  and 
seeing  Proctor  hit  Schomber  with  a  push  broom,  and  knock¬ 
ing  him  down. 

I  think,  in  view  of  the  decision  in  the  Upshaw  case,  we 
need  that  background,  if  the  Court  please.  Wore  we  have 
these  further  arguments. 

THE  COURT :  I  understand,  Mr.  Wood,  as  to  the  state-  i 
ments  made,  you  do  not  challenge  those.  Do  you  deem  it  | 
necessary  to  call  these  men  for  that  purpose? 

MR.  WOOD:  No,  sir.  We  will  challenge  that,  your 
Honor. 

THE  COURT:  The  last  statement? 

MR.  WOOD:  Yes,  sir. 

THE  COURT :  Well,  if  there  is  going  to  be  any  question 
about  it,  we  better  have,  that  is,  as  to  Graff,  we  better  have 
Graff  here  at  1 :30,  then. 

MR.  CONLIFF :  Would  Your  Honor  care  to  proceed  with 
any  arguments  prior  to  that  time,  if  we  cordd  save  any 
time? 

THE  COURT :  I  am  perfectly  willing  to  go  forward  with  ' 
the  argument 

[260]  MR.  WOOD:  May  it  please  Your  Honor,  I  would 
like  to  address  Your  Honor  first  with  respect  to  the  case  ! 
which  of  course  you  are  familiar  with,  that  of  Upshaw  v!  | 
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United  States,  and  it  Game  from  onr  United  States  Court 
of  Appeals  here  to  the  Supreme  Court  on  certiorari. 

The  Upshaw  case,  as  Your  Honor  will  recall,  distin¬ 
guished  between  the  Mitchell  and  the  McNabb  case. 

In  its  opinion  the  Supreme  Court  said: 

“In  the  McNabb  case  we  held  that  confessions  had 
been  improperly  admitted  where  they  were  the  plain 
results  of  holding  and  interrogating  persons  without 
carrying  them  ‘forthwith’  before  a  committing  magis¬ 
trate  as  the  law  commands.” 

“In  this  case  the  District  Court  thought  that  the 
McNabb  ruling  did  not  apply  because  the  detention  of 
petitioner  ‘was  not  unreasonable  under  the  circum¬ 
stances  as  a  matter  of  law/  Consequently,  that  Court 
held  the  confessions  admissible.  The  Court  of  Appeals 
read  the  McNabb  case  as  holding  that  ‘A  confession 
.  ..voluntarily  given  is  admissible  in  evidence’  while 
conversely  ‘a  confession  involuntarily  made  is  in¬ 
admissible/  The  courts  thought  the  McNabb  case  did 
no  more  than  extend  the  meaning  of  ‘involuntary’ 
confessions  to  proscribe  confessions  induced  by  psy¬ 
chological  coercion  as  well  as  those  brought  about 
by  physical  brutality.  Finding  no  psychological 
[261]  coercion  in  the  facts  of  this  case,  the  Court 
concluded  that  the  confessions  were  not  the  ‘fruit  of 
the  illegal  detention/  The  Court  also  laid  stress  on 
the  fact  that  the  petitioner’s  detention  unlike  Mc¬ 
Nabb ’s,  ‘was  not  aggravated  by  continuous  question¬ 
ing  for  many  hours  by  numerous  officers.’  ” 

Then  the  Court  said,  speaking  of  the  Upshaw  case : 

“We  hold  that  this  case  falls  squarely  within  the 
McNabb  ruling  and  is  not  taken  out  of  it  by  what  was 
decided  in  the  Mitchell  case.” 

As  Your  Honor  will  recall,  in  the  Mitchell  case,  even 
though  there  was  a  contention  that  there  had  been  illegal 
detention,  it  developed  from  the  testimony  that  Mitchell 
had  confessed  shortly  after  he  talked  to  the  police 
officer,  and  that  the  Supreme  Court  said  in  the  Mitchell  case 
that  it  is  not  retroactive,  that  it  doesn’t  go  back  to  the 
original  time  of  the  detention,  even  though  it  be  illegal  as 
a  matter  of  law,  that  inasmuch  as  the  confession  has  been 
made  shortly  after  he  had  talked  to  the  police  officers,  that 
it  should  be  admissible*  . 

It  says :  •  * 
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“In  the  McNabb  case  we  held  that  the  plain  purpose 
of  the  requirement  that  prisoners  should  promptly  be 
taken  before  committing  magistrates  was  to  check 
resort  by  officers  to  ‘secret  interrogation  [262]  of 
persons .  accused  of  crime. ’  We  then  pointed  ont  the 
circumstances  under  which  petitioners  were  interro¬ 
gated  and  confessed.  This  was  done  to  show  that  the 
record  left  no  donbt  that  the  McNabbs  were,  hot 
promptly  taken  before  a  judicial  officer  as  the  law1 
required,  but  instead  were  held  for  secret  questioning, 
and  ‘that  the  questioning  of  petitioners  took  place 
while  they  were  in  the  custody  of  the  arresting  officers 
and  before  any  commitment  was  made.  ’  The  McNabb 
professions  were  thus  held  inadmissible  because  the 
McNabbs  were  questioned  while  held  in  ‘plain  dis- 
T^n^ard  of  the  duty  enjoined  by  Congress  upon  Federal 
Officers’  promptly  to  take  them  before  a  judicial  offi¬ 
cer.’  In  the  McNabb  case  there  were  confessions  ‘in¬ 
duced  by  illegal  detention’,  a  fact  which  this  Court 
found  did  not  exist  in  the  Mitchell  case. 

“In  the  Mitchell  case  although  the  defendant,  was 
illegally  held  eight  days,  the  Court  accepted  the  record 
as  showing  that  Mitchell  promptly  and  spontaneously 
admitted  his  gnilt  within  a  few  minutes  after  his  ar¬ 
rival  at  the  police  station.  Mitchell’s  confessions 
therefore  were  found  to  have  been  made  before  any 
illegal  detention  had  occurred.  This  Court  then 
stated  in  the  Mitchell  opinion  that  ‘the  illegality  of 
[263]  Mitchell’s  detention  does  ont  retroactively 
change  the  circumstances  under  which  he  made  dis¬ 
closures.’  Thus  the  holding  in  the  Mitchell  case  was 
only  that  Mitchell’s  subsequent  illegal  detention  did 
not  render  inadmissible  his  prior  confessions.  They 
were  held  not  to  involve  ‘use  by  the  Government  of 
the  fruits  of  wrongdoing  by  its  officers.’  The  Mitchell 
case,  however,  reaffirms  the  McNabb  mle  that  a  con¬ 
fession  is  inadmissible  if  made  during  illegal  detention 
due  to  failure  promptly  to  carry  a  prisoner  before  a 
committing  magistrate,  whether  or  not  the  ‘confession 
is  the  result  of  torture,  physical  or  psychological’ 

In  this  case  we  are  left  in  no  doubt  as  to  why  this 
petitioner  was  not  brought  promptly  before  a  com¬ 
mitting  magistrate.  The  arresting  officer  himself 
stated  that  petitioner  was  not  carried  before  a  magis¬ 
trate  on  Friday  or  Saturday  morning  after  his  arrest 
on  Friday  at  2:00  ajn.,  because  the  officer  thought  there 
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was  ‘not  a  sufficient  case*  for  the  court  to  hold  him, 
adding  that  even  ‘if  the  police  court  did  hold  him  we 
would  lose  custody  of  him  and  I  would  no  longer  be  able 
to  question  him.’  ” 

The  Mitchell  case  I  feel  it  is  unnecessary  to  read  to  Your 
Honor,  since  that  does  not  apply  here,  but  I  would  like  to 
read  to  Your  Honor  from  the  Garner  case,  which  is  found 
in  84  United  States  Appeals,  361. 

[264]  In  the  Gamer  opinion  the  Court  said: 

“It  must  be  conceded,  of  course,  that  in  the  Upshaw 
opinion  the  McNabb  rule  is  stated  as  being  ‘That  a  con¬ 
fession  is  inadmissible  if  made  during  illegal  deten¬ 
tion  due  to  failure  promptly  to  carry  a  prisoner  be¬ 
fore  a  committing  magistrate,’  whether  or  not  the  ‘con¬ 
fession  is  the  result  of  torture,  physical  or  psycho¬ 
logical,’  and  so  forth. 

“In  the  McNabb  case  there  were  confessions  ‘induced 
by  illegal  detention.’  ” 

And  here  is  what  the  Court  has  to  say  they  feel  now  is 
the  law  in  the  District  of  Columbia: 

“In  view  of  that  holding,  we  must  consider  it  to  be 
a  settled  principle  that,  when  arresting  officers  un¬ 
necessarily  delay  taking  a  prisoner  before  a  committing 
magistrate,  any  confession  made  to  them  during  that 
delay  is  inadmissible;  and  that  this  is  true  even 
though  the  confession  was  not  induced  by  the  illegal 
detention  nor  by  any  form  of  coercion,  but  was  volun¬ 
tarily  given.” 

I  won’t  burden  Your  Honor  further,  but  to  close  by  saying 
according  to  the  witness,  maybe  the  Government,  and  maybe 
Your  Honor  will  disagree  with  me,  that  it  took  place  when 
the  officer  had  Allen  in  custody,  took  him  all  over  the  city, 
back  to  Headquarters,  and  at  7 :30  he  is  supposed  to  have 
made  certain  [265]  damaging  admissions.  I  think  that 
follows  the  case  in  which  the  Supreme  Court  said  that  they 
held  this  mtm  for  secret  interrogation,  and  the  reason  they 
did  not  take  him  before  a  committing  magistrate  was  be¬ 
cause  they  thought  during  that  time  they  had  not  sufficient 
evidence  to  hold  him. 

I  think  that  the  procedure  in  the  police  officers’  conduct 
in  this  case  is  the  procedure  that  has  been  condemned  by 
our  Supreme  Court  with  respect  to  secret  interrogation. 

I  say  to  Your  Honor  if  they  thought  they  had  legal  de¬ 
tention  of  Allen  during  the  afternoon  of  that  day,  they 
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should  have  taken  him  to  the  committing  magistrate,  and 
I  suggest  to  Your  Honor  the  reason  they  did  not  is  that 
they  did  not  have  a  sufficient  case  for  him  to  be  held,  and 
his  confession,  his  alleged  confession,  should  not  be  per¬ 
mitted  to  be  read  to  the  jury. 

THE  COURT:  Mr.  Conliff. 

MR.  CONLIFF:  May  it  please  the  Court,  the  difficulty 
in  determining  what  the  law  is  as  to  whether  a  man  is 
legally  or  illegally  detained  depends  upon  the  circumstances 
of  each  individual  case,  and  I  feel  that  if  the  three  in  point 
decisions  of  the  Supreme  Court  on  this  subject  are  broken 
down  and  read  sentence  by  sentence,  it  will  readily  be  seen 
that  the  Supreme  Court  admits  that,  maybe  not  in  as  many 
words,  but  through  the  whole  sense  of  reasoning  in  [266] 

-  the  case,  and  comparing  each  decision  with  the  other,  there 

is  no  inconsistency. 

For  example,  in  the  Upshaw  case,  which  is  the  latest  case, 
the  Supreme  Court  on  the  subject,  335  U.  S.  416,  Justice 
Black  delivering  the  opinion  of  the  Court,  and,  incidentally. 
Justice  Black  dissented  in  the  Mitchell  case,  322  U.  S.,  65, 
and  in  the  Upshaw  case.  Justice  Black  in  his  majority  opin¬ 
ion  says: 

“The  Mitchell  case  at  page  68,  however,  reaffirms 
the  McNabb  rule  that  a  confession  is  inadmissible  if 
made  during  illegal  detention  due  to  failure  promptly 
to  carry  a  prisoner  before  a  committing  magistrate, 
whether  or  not  the  ‘confession  is  the  result  of  torture, 
physical  or  psychological  .  .  .  .  ’  ” 

1  If  you  take  that  one  sentence  by  itself,  it  would  appear 

that  if  a  prisoner  was  not  taken  promptly,  note  the 
word  “promptly”  not  modified  by  any  other  word,  is  not 
taken  promptly  before  a  committing  magistrate,  a  confes¬ 
sion  is  absolutely  out  Yet  when  you  analyze  the  opinion, 
read  further  down,  Justice  Black  does  not  base  his  decision 
,  on  that  rule  of  law  as  he  interpreted  the  McNabb  case. 

Going  back  to  the  McNabb  case,  the  majority  opinion  was 
by  Justice  Frankfurter,  quoting  his  language,  says  this : 

“But  where  in  the  course  of  a  criminal  trial  in  the 
Federal  Courts,  it  appears  that  evidence  has  been  ob¬ 
tained  in  such  violation  of  legal  rights  as  this  [267] 
'  case  discloses  . . .  ” — 

Indicating  that  he  is  viewing  the  facts  in  this  particular 
case,  and  not  the  period  of  time  alone. 
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“  •  •  *  It  is  the  duty  of  :  the  trial  court  to  entertain 
... ; .  a  motion  for. the  exclusion  of  such  evidence  and  to  hold 
j  a  hearing,  as  was  done  here,  to  determine  whether  such 
motion  should  be  granted  or  denied/ V 
“We  hold  only  that  a  decent  regard  for  the  duty  of 
courts  as  agencies  of  justice  and  custodians  of  liberty 
forbids  that  men  should  be  convicted  upon  evidence 
■  '  secured  under  the  circumstances  revealed  here.”  - 

•  Indicating  that  the  rule  in  the  McNabb  case  is  not  if 
a  man  is  not  taken  promptly  before  a  committing  magistrate 
the  confession  is  out  It  means  if  he  is  not  taken  within 
a  reasonable  length  of  time,  or  if  the  circumstances  are 
such  that  it  is  unfair  that  the  man  be  held,  then  the  con¬ 
fession-should  not  be  received  in  evidence. 

•  That  is  the  original  case,  and  Justice  Frankfurter  in 
two  sentences  indicates  his  decision  is  based  upon  the  facts 
in  this  particular  case. 

•  Then  we  come  to  the  case  that  modified  the  McNabb 
case,  Mitchell,  where  the  Supreme  Court  held  that  his  ad¬ 
missions  made  while  he  was  being  legally  detained  were  ad¬ 
missible,  and  subsequent  illegal  detention  did  not  throw  out 
the  portion  of  the  confession  that  was  made  when  the  man 
was  [268]  being  legally  detained,  and  Justice  Frank¬ 
furter  wrote  the  majority  opinion  in  the  Mitchell  case. 
He  is  the  same  Justice  who  wrote  the  majority  opinion  in 
the  McNabb  case,  and  he  makes  one  very  interesting  ob¬ 
servation. . 

It  is  a  rather  long  paragraph,  but  I  think  this  case 
is  of  sufficient  importance  to  justify  a  little  time  being 
spent  on  the  analysis  of  the  three  cases: 

“Practically  the  whole  body  of  the  law  of  evidence 
governing  criminal  trials  in  the  Federal  Courts  has  been 
judgemade.  Naturally  the  evidentiary  rules  have  not 
remained  unchanged.  They  have  adapted  themselves 
to  progressive  notions  of  relevance  in  the  pursuit 
of  truth  through  adversary  litigation  and  have  re¬ 
flected  dominant  conceptions  of  standards  appropri¬ 
ate  for  the  effective  and  civilized  administration  of  law. 
As  the  court  when  making  a  new  departure  in  the 
field  took  occasion  to  say  a  decade  ago,  ‘The  public 
policy  of  one  generation  may  not  under  changed  condi¬ 
tions,  be  the  public  policy  of  another.  The  McNabb 
decision  was  merely  another  expression  of  this  historic 
condition,  whereby  rules  of  evidence  for  criminal  trials 
in  the  Federal  Courts  are  made  a  part  of  living-law  and 
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not  treated  as  a  mere  collection  of  wooden  rules  -in  a 
•  game.” 

Then  he  goes  on  to  say: 

“That  case  respected  the  policy  underlying  en- 
•  actments  of  Congress  as  well  as  that  of  a  massive 
[269]  body  of  state  legislation  which,  whatever  may  be 
the  minor  variations  oi  language,  requires  that  arrest- 
:  irig  officers  shall  with  reasonable  promptness  bring 
arrested  persons  before  a  committing  authority.” 

He  does  not  say  in  the  Mitchell  case,  as  Judge  Black 
would  have  you  believe  in  the  Upshaw  case,  the  man  must 
promptly,  without  any  modification,  be  brought  before  a 
committing  magistrate. 

Justice  Frankfurter  in  the  Mitchell  case  says  that  lie 
shall  with  reasonable  promptness  be  brought  before  a  com¬ 
mitting  authority.  ,  .  V. 

Then,  further  oh,  near  the  end  of  the  opinion,  Justice 
Frankfurter  further  says: 

“Inexcusable  detention  for  the  purpose:  of  illegally 
■  extracting  evidence  from  an  accused,:  and  the  success¬ 
ful  extraction  of  such  inculpatory  statements  by  con¬ 
tinuous  questioning  for  many  hours  under  psycho¬ 
logical  pressure,  were  the  decisive  factors  in  the  Mc- 
Nabb  case  which  led  us  to  the  rule  that  a  conviction 
on  such  evidence  could  not  stand.” 

So,  Justice  Frankfurter,  interpreting  the  opinion  in  the 
McNabb  case,  says:  “Inexcusable  detention.”  He  doesn’t 
just  say,  “detention,”  by  itself.  He  says,  “Inexcusable.” 

And  we  come  to  the  more  recent  of  the  three,  the  Upshaw 
[270]  ’  case,  and  we  have  to  view  the  facts  of  the  Upshaw 
case  to  thoroughly  understand  what  the  decision  held. 

In  the  Upshaw  case  the  defendant  was  held  for  a  period 
of  30  hours,  and  the  court  said  that  the  confession,  I  am 
using  the  exact  language  of  the  Court - 

“The  confession  had  been  made  during  a  30-hour 
period  while  defendant  was  held  prisoner  after  the 
. .  police  had  arrested  him  on  suspicion  and  without  a 
warrant.  Petitioner  could  not  have  been  convicted 
without  the  pretrial  confession  of  guilt.  The  trial  judge 
stated  without  the  confession  there  ,  was  ‘nothing  left 
in  the  case.’  ” 

So,  in  the  Upshaw  case,  you  have  to  view  the  facts  as 
compared  to  any  difference  of  facts  in  any  other  case. 
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In  the  Upshaw  case  there  was  no  identification  of  the  de¬ 
fendant  by  anyone.  There  was  no  placing  of  the  defendant 
near  the  scene  of  the  crime.  There  was  no  evidence  recov¬ 
ered.  There  was  no  possession  of  recently  stolen  property. 

The  only  evidence  the  Government  had  was  a  confession 
which  was  obtained  by  questioning  the  defendant  over  a 
30-hour  period,  and  Justice  Black  in  the  Upshaw  case  said: 

“In  the  McNabb  case  we  held  that  the  plain  purpose 
of  the  requirement  that  prisoners  should  be  promptly 
taken  before  committing  magistrates  was  to  check  re¬ 
sort  of  officers  to  ‘secret  interrogation  of  [271]  per¬ 
sons  accused  of  crime.' ” 

“We  then  pointed  out  the  circumstances  under 
which  petitioners  were  interrogated  and  confessed.” 

That  shows  that  the  rule  is  not  that  the  man  must  prompt¬ 
ly  be  brought  before  a  committing  magistrate,  but  he  must 
be  promptly  brought  before  a  committing  magistrate  under 
all  the  circumstances  in  the  case. 

Incidentally,  subsequent  to  the  McNabb  and  Mitchell 
decisions,  the  Federal  Buies  of  Criminal  Procedure  were 
promulgated,  and  of  course  those  Federal  Buies  of  Federal 
Procedure  were  passed  by  Congress,  and  they  had  the  effect 
of  law,  and  Buie  5(a)  of  the  Federal  Buies  of  Criminal 
Procedure  provides: 

“An  officer  making  an  arrest  shall  take  the  arrested 
person  without  unnecessary  delay  before  the  nearest 
available  committing  magistrate.” 

Justice  Black  in  the  Upshaw  opinion  realized  that  that 
rule  required  an  unnecessary  delay  in  order  to  bar  the  con¬ 
fession,  and  he  puts  this  opinion  on  this  basis,  and  I  am 
using  his  language  now,  the  direct  quote. 

“In  this  case,  we  are  left  in  no  doubt  as  to  why  the 
petitioner  was  not  brought  promptly  before  a  commit¬ 
ting  magistrate.  The  arresting  officer  himself  stated 
that  petitioner  was  not  carried  before  a  magistrate  on 
Friday  nor  Saturday  morning  after  his  [272]  arrest 
on  Friday  at  2:00  ami.  because  the  officer  thought  there 
was  not  ‘a  sufficient  case  for  the  court  to  hold  him.'  He 
(officer)  admitted  that  petitioner  was  illegally  detuned 
for  at  least  30  hours  for  the  very  purpose  of  securing 
the  challenged  confessions.  He  thereby  refutes  any  pos¬ 
sibility  of  an  argument  that  after  arrest  he  was  carried 
before  a  magistrate  ‘without  unnecessary  delay.'  ” 


So  in  ail  three  of  these  cases,  they  are  not  inconsistent 
They  are  a  little  bit  confusing  until  they  are  analyzed,  but  j 
all  three  of  the  cases  hold  that  it  is  the  duty  of  the  law  en¬ 
forcement  officer,  no  matter  whether  he  is  an  FJBJL  agent,  ! 
Deputy  United  States  Marshal,  or  a  police  officer,  to  carry 
the  prisoner  before  a  committing  magistrate,  but  in  each  of 
these  cases,  you  can  see  the  theme  throughout,  the  mo¬ 
tives,  you  might  say,  that  there  must  be  some  reasonable 
basis  for  holding  the  man  if  he  is  not  taken  promptly  before 
the  Commissioner,  if  they  hold  him  just  through  caprice  the 
confession  is  out  There  is  no  question  about  it  If  they  hold 
him  and  interrogate  him  for  a  lengthy  period  of  time  when 
they  should  have  taken  him  sooner,  it  is  out 

But  such  a  case  as  the  case  now  on  trial,  where  many  sus-  J 
pects  are  being  questioned,  and  the  police  are  at  a  loss  to 
know  who  is  the  man  or  men  who  committed  the  particular  j 

[273]  crimes  or  crime,  and  that  individual  is  arersted,  and 
he  makes  certain  statements  that  are  proven  to  be  false,  and 
then  after  those  statements  are  proven  to  be  false,  he  indi¬ 
cates  what  clothing  he  had  on,  then  he  is  taken  out  in  an 
automobile  by  the  police,  identifies  the  clothing,  the  cloth¬ 
ing  is  taken  back  to  headquarters,  and  there  was  found  to 
be  blood  on  it.  The  police  know  in  this  particular  crime 
there  was  a  great  deal  of  blood  around  the  truck  and  on  the  j 
floor,  and  then  the  men,  or,  rather,  Allen  was  further  talked  j 
to,  and  then  he  implicated  the  other  defendant,  whose  name 
he  did  not  know  at  the  time.  Then  he  goes  out  with  the 
police  and  points  that  other  defendant  out  and  identifies 
him.  Then  he  is  brought  back,  he  is  questioned  a  bit  further, 
and  then  he  admits  his  participation. 

Then  the  police  call  in  the  people  that  naturally  will  be 
called  in.  In  other  words,  they  called  in  the  employer  of 
Proctor,  the  colored  woman  who  ran  a  delicatessen,  and  they 
brought  in  the  employer  of  Allen,  Mrs.  Bothget,  one  of  the  j 
officers  of  the  Uline  Ice  Company,  and  the  defendant  ad¬ 
mitted  before  her  that  he  participated  in  the  robbery,  and 
in  the  murder,  and  then  they  bring  in  the  friends  of  the 
defendant  whom  he  had  drunk  with  earlier  on  the  day  of 
the  killing  and  they,  too,  hear  the  defendant  say  that  ho 
participated  in  it. 

Then  the  statement  is  taken  down  in  writing,  and  it 

[274]  is  si/ped,  and  then  they  go  to  the  Uline  Arena, 
where  the  crime  is  reenacted,  so  I  do  not  feel  in  this  case  j 
that  there  was  any  unnecessary  delay  in  taking  this  man  be¬ 
fore  a  committing  magistrate.  He  was  taken  before  a 
committing  magistrate  without  any  delay,  any  unnecessary 
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delay,  because  all  of  the  delay  that  was  occasioned  was 
occasioned  by  a  true  and  a  sincere  and  a  fair  investigation 
of  the  case. 

The  Court  cannot  alone  consider  just  any  rights  the 
defendant  may  have  in  a  case  such  as  this,  because  this 
case,  if  the  Government’s  testimony  is  believed,  was  a  par¬ 
ticularly  brutal  one,  and  it  involves  the  death  of  a  human 
being,  and  not  only  the  defendant’s  rights  have  to  be  con¬ 
sidered,  but  the  rights  of  the  public  have  to  be  considered, 
the  rights  of  fair  and  impartial  law  enforcement  have  to  be 
considered. 

Furthermore,  in  closing  I  would  like  to  say  this.  In  the 
Upshaw  case  the  Court  says  that  the  only  evidence  was  the 
confession  of  the  defendant.  In  this  case,  as  we  have  made 
the  proffer,  and  which  we  will  show  you  later  this  afternoon, 
other  men  were  being  interrogated  at  the  same  time  this 
man  was  being  interrogated,  and  subsequently  ,  to  the  con¬ 
fession  that  this  man  made  to  the  police  department,  some 
days  later,  after  he  was  committed,  he  gave  a  synopsis  of 
his  confession,  he  reiterated  it  to  an  authority  of  the  District 
of  Columbia  Jail,  when  he  could  not  claim  to  be  [275]  un¬ 
der  any  pressure,  physical  or  psychological. 

MR.  WOOD:  If  Your  Honor  please,  Mr.  Conliff,  I  am 
sure,  does  not  mean  to  say  what  it  sounds  to  me  he' has  said. 
He  is  now  telling  Your  Honor  about  an  alleged  extrajudicial 
confession  that  took  place  at  the  jail,  which,  of  course,  is 
not  before  Your  Honor. 

THE  COURT:  I  understand  you  object  to  that 

MR.  WOOD :  I  think  it  is  improper. 

THE  COURT:  Mr.  Wood,  I  will,  of  course,  disregard 
that  unless  it  is  presented.  I  thought  we  were  going  to 
call  them. 

MR.  CONLIFF:  I  prefaced  my  remarks  by  saying  I 
would  call  him  later.  I  understood  Your  Honor  was  not 
going  to  rule. 

THE  COURT:  I  understand  what  you  say  is  subject  to 
the  presentation  of  that 

MR.  CONLIFF:  We  feel,  Your  Honor,  under  all  the 
circumstances  of  the  case,  that  this  case  is  not  inconsistent 
with  either  the  Upshaw  case,  the  Mitchell  case  or  the  Mc- 
Nabb  case.  .  .  .  1 

MR.  WOOD :  May  I  make  one  closing  observation*  Your 
Honor?  ••  • 


THE  COURT:  Yes,  sir. 

-  MB:  WOOD:  I  have,  of  coarse,  high  regard  for  the 
analytical  mind  of  Mr.  Conliff,  bat  I  think  we  are  bound, 
[276]  Your  Honor,  by  the  analysis  of  these  decisions  by 
oar  own  Coart  of  Appeals,  whether  we  believe  they  are 
right,  or  whether  we  believe  they  are  wrong. 

The  Garner  case,  as  Yoar  Honor  knows,  was  decided 
subsequent  to  the  McNabb,  the  Upshaw  and  the  Mitchell 
cases.  In  the  Gamer  case - 

THE  COURT.: .  That  was  my  case.  . 

MR.  WOOD:  The  Gamer  case,  yes,  sir. 

Yoar  Honor  was  affirmed,  too,  I  am  happy  to  say,  bat  of 
coarse  that  case  shows  a  marked  difference  from  tins  case. 
'  '  As  Yoar  Honor  recalls,  the  Gamer  boys  confessed,  I 
think,  within  45  minutes,  or  somewhere  in  the  vicinity  of  45 
minntes  after  they  arrived  at  headquarters. 

THE  COURT:  My  recollection  is  that  the  confession 
•took  place  after  the  second  Garner  was  brought  to  head¬ 
quarters,  as  I  recall  it  now.  If  my  recollection  is  faulty,  I 
will  check  that.  My  recollection  is  they  arrested  one,  and 
•then  they  went  oat  and  brought  in  the  second  one,  and  I 
think  the  time  period  was  in  some  relation  to  seven  and  ten, 
bat  I  would  rather  check  that. 

MR  WOOD:  Bat,  in  any  event,  after  the  Court  of  Ap¬ 
peals  examined  these  decisions  we  have  discussed,  they 
apparently  at  this  time  are  satisfied  that,  and  they  so  state, 
that  we  mast  consider  it  to  be  a  settled  principle.  That  is 
what  oar  Court  of  Appeals  says,  as  far  as  they  are  con¬ 
cerned  [277]  it  is  settled  that  when  arresting  officers 
unnecessarily  delay  taking  a  prisoner  before  a  committing 
magistrate,  any  confession  made  daring  that  delay  is  in¬ 
admissible. 

THE  COURT:  You  address  yourself  to  “unnecessary”! 
That  is  the  reason? 

MR.  WOOD :  Yes,  sir.  Exactly.  Pat  it  on  that  particu¬ 
lar  position,  because  the  officers  extract  from  people  they 
have  in  their  custody  certain  statements  that  are  to  be  used 
against  them,  and  the  Supreme  Court  has  also  said,  perhaps 
this  would  not  be  true  if  they  took  them  before  a  committing 
magistrate,  bat  the  reason  they  do  not  do  it  is  because  they 
don’t  have  sufficient  evidence,  and  sufficient,  evidence  to 
hold  them  they  get  from  the  person^  whom  they  detain,  and 
they  say  that  is  what  they  mean  when  they  say  unreasonable 
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delay  and  secret  interrogation,  and  therefore  since  oar 
Court  of  Appeals  has  at  least  come  to  the  conclusion  that, 
it  is  a  settled  principle  that  this  most  be  done,  I  respect- 
folly  submit  to  Your  Honor  it  was  not  done  in  this  case,  and 
that  Allen  was  being  questioned  from  afternoon  until  7 :30 
that  night,  when  he  was  supposed  to  have  confessed,  and  I 
say  to  Your  Honor,  a  Commissioner  certainly  was  available, 
and  the  only  reason  they  didn’t  take  him  was  because  they 
were  trying  to  make  a  case  from  his  confession,  if  they 
could  obtain  it  while  they  had  him. 

THE  COURT :  We  will  recess  until  1 :45.  That  will  give 

[278]  you  an  opportunity  to  bring  Mr.  Graff. 

MR  CONUFF:  He  will  be  here.  He  is  on  call  now. 

(Thereupon,  at  12:45  o’clock  pjn.,  a  recess  was 
taken  until  1:45  o’clock  pjn.  of  the  same  day.) 

[279]  AFTERNOON  SESSION 

(The  trial  was  resumed  at  1 :45  o’clock  pjn.,  pursuant 
to  the  adjournment  taken.) 

MR.  BACON:  Call  Mr.  Graff. 

Thereupon 

PAUL  M.  GRAFF,  JR. 

was  called  as  a  witness,  and  being  first  duly  sworn,  was 
examined  and  testified  as  follows : 

DIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  Would  you  give  us  your  full  name? 

A  Paul  M.  Graff,  Jr. 

Q  And  where  are  you  employed,  sir? 

A  At  the  District  JaiL 

Q  And  in  what  capacity,  sir? 

A  Supervisor  of  classification. 

Q  Were  you  so  employed  on  January  4  of  this  year? 

A  I  was. 

Q  On  that  day,  in  connection  with  your  duties  there,  did 
you  have  a  conversation  with  one  Albert  Allen? 

THE  COURT :  What  date  was  that? 

MR  BACON :  January  4th. 

A  I  did. 
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BY  MR  BACON: 

Q  Will  yon  please  tell  ns  what  exactly  occurred  at 
[280]  the  time  of  this  conversation. 

A  May  I  refer  to  these  notest 

THE  COUBT:  Your  own  notes,  sir? 

THE  WITNESS:  Yes,  sir. 

THE  COUBT:  Made  by  yon  at  the  time,  sir! 

THE  WITNESS :  Yes,  sir,  in  my  own  handwriting. 

BY  MB.  BACON: 

Q  Just  for  the  record,  sir,  those  notes  yon  are  referring 
to,  are  they  the  records  of  the  institutionf 

A  They  are  to  the  extent  that  it  is  information  we  ob¬ 
tained  from  various  men  committed  to  the  jail  on  different 
charges.  It  is  for  our  own  information. 

Q  Are  they  then  made  the  records  of  the  District  of 
Columbia  jail? 

A  Yes,  sir.  At  the  time  I  talked  to  Albert  Allen,  on  Jan¬ 
uary  4th,  in  connection  with  the  routine  admission  to  the 
jail,  he  told  me,  gave  this  version  of  the  offense  that  he  is 
charged  with. 

He  said,  “Frank  Proctor  had  asked  me  about  a  week 
before  this  happened  where  he  could  get  some  money  and  I 
told  him  about  the  deceased,  who  was  the  only  C.O.D.  driver 
at  Uline’s. 

“The  day  this  happened  Frank  and  I  had  been  drinking 
together  and  he  suggested  we  go  get  that  money.  I  went 
with  him  to  show  him  where  the  truck  would  come  in.  I 
stayed  back  [281]  in  the  comer.” 

THE  COUBT:  Don’t  go  quite  so  fast.  Yon  stayed  back 
in  the  comer,  is  that  what  you  saidt 

THE  WITNESS:  Yes,  sir.  “Frank  went  up  behind  him 
and  hit  him  twice  with  a  push  broom  and  knocked  him  down. 
He  took  his  money  and  then  he  kicked  him  twice  on  the  head. 
I  got  about  $43  of  the  money.” 

BY  MB.  BACON: 

Q  Is  that  the  substance  of  what  he  told  you? 

A  Yes,  sir. 

Q  On  January  8, 1951,  did  you  have  occasion,  in  line  with 
your  duties,  to  talk  to  Frank  Proctor? 

A  I  did,  sir. 


118 


Q  And  will  you  please  tell  us  what  information  he  gave 

:v.~  •  ■  ..... 

A  He  gave  this  story  of  the  offense  with  which  he.  is 
charged;  he  said: 

“I  was  working  at  1401  Ninth  Street  when  Albert  Allen, 
co-defendant,  came  to  me  and  said  he  wanted  me  to  go  with 
him  to  collect  some  money  he  had  coming  to  him.  That 
was  on  Saturday,  December  23rd,  but  1  didn’t  go,  for  some 
reason. 

“Then  he  came  to  me  the  following  Saturday  and  asked 
me  again  to  go  with  him.  He  had  a  half  pint  of  whiskey 
and  he  bought  three  more.  I  drank  most  of  it  When  we 

[282]  got  high  we  went  to  Uline’s  garage  at  3rd  and  M 
Streets,  NE.  . 

■t  “He,  Allen,  went  in  and  turned  off  the  lights.  When  I 
asked  him  what  that  was  for  he  just  stated,  ‘Never  mind.’ 

•  “I  found  the  broom  in  the  meantime,  and  when  the  fellow 
got  out  of  the  truck  I  hit  him  on  the  back  of  the  neck  and 
knocked  him  down.  Allen,  said  to  hit  him  harder  and  I 
gave  him  the  broom.  He  hit  him  once  on  the  head  and  we 
Sicked  him  once;  why,  I  don’t  know — whiskey,  I  guess.” 

MB.  BACON :  If  Your  Honor  please,  we  have  no  further 
questions  of  Mr.  Graff. 

THE  COUBT:  All  right 

CBOSS  EXAMINATION 
BY  MB.  WOOD: 

Q  ’  I  am  sorry,  I  didn’t  get  your  last  name.  w 

A  Graff,  G-r-a-f-f. 

Q  How  long  have  you  been  associated  with  the  D.  C. 
Jail,  Mr.  Graff? 

A  I  have  been  with  the  Department  of  Corrections  since  ‘ 
April,  1940.  I  have  been  working  at  the  jail  since  June  1950. 

-  Q  Would  you  mind  telling  us,  please,  what  your  duties 
are  there? 

A  My  duties  at  the  jail  are  to  interview  all  felons. 

[283]  We  generally  do  that  the  day  after  they  are  received 
for  the  purpose  of  making  up  the  list  of  names  of  those 
people  who  will  be  permitted  to  write  in  and  visit  them 
while  they  are  in  jail.  , 

Q  So  you  take  their  History,  their  personal  history? 

A  We  accept  the  personal  history. 


•;  Q  And  beyond  that  the  names  of  those  that  the  jail  reg- 
nlations  permit  to  visit  the  inmates,  is  that  correct! 

A  Yes,  sir. 

Q  Is  it  also  your  dnty  to  talk  to  those  who  are  confined 
in  die  D.  C.  jail  and  who  are  awaiting  trial,  concerning  the 
matter  that  causes  their  incarceration! 

A  It  is.  We  prepare  at  the  jail  the  criminologist’s  part 
of  the  inmates  brochure,  which  is  completed  if  the  inmate 
is  convicted  and  sent  to  Lorton. 

Q  So  it  is  also  one  of  jour  duties  to  take  statements  from 
those  confined  therein  for  the  purpose  of  your  records,  is 
that  correct  !  .  . 

A  Yes,  records  insofar  as  they  give  us  additional  infor¬ 
mation  about  the  inmate  for  the  purpose  of  custody,  re¬ 
habilitation,  and  so  on. . 

Q  Is  that  required  by  your  officer,  in  charge,  or  is  that 
just  something  that  you  thought  of! 

A  That  is  required  by  the  officer  in  charge. 

Q  To  get  a  statement  from  one  in  jail  concerning  the 
[284]  offense  with  which  he  has  been  charged  f 

A  That  is  right,  sir. 

Q  And  did  I  understand  you  to  say  that  Allen  told  yon 
on  January  4th  that  they  selected  the  deceased  in  this  case 
because  he  was  the  only  C.OJ3.  driver! 

A  That  is  right 

.;  MB.  WOOD:  I  have  no  farther  questions.  Would  yon 
indulge  me  a  moment,  please!  . 

'  TBE  COUBT:  Yes. 

.  BY  MB.  WOOD: 

Q  Mr.  Graff,  before  yon  conversed  with  Allen  with  re¬ 
spect  to  his  statement  concerning  this  case,  did  yon  instruct 
mm  at- that  time  that  anything  he  might  say  to  yon  could  be 
used' against  him  in  the  trial  of  the  case! r 

A  I  did  not 

ME.  WOOD:  No  further  questions,  Your  Honor. 

CBOSS  EXAMINATION 
BY  MB.  YASELU: 

Q  Did  you  tell  Proctor  that  anything  that  he  might  say 
to  you  could  be  used  against  him  in  a  prosecution  of  the 
charges  against  him!  ' 

'-  A  No,  I  did  not  • 
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Q  And  did  yon  look  into  the  statements  any  farther  as 
to  whether — the  conflicting  statements  between  the  two  de¬ 
fendants — which  was  correct? 

[285]  A  I  did  not;  we  are  not  interested  in  that 

Q  Are  yon  sore  yon  talked  to  Proctor? 

A  I  did. 

Q  Did  yon  have  him  sign  the  statement? 

A  No,  I  did  not 

MR.  YASELLI:  That  is  alL 

MR  BACON:  No  further  questions,  Yonr  Honor. 

If  Yonr  Honor  please,  that  completes  Mr.  Graff’s  testi¬ 
mony. 

THE  COURT:  All  right  Yon  may  step  down. 

MR  BACON :  May  he  be  excused,  Yonr  Honor.  He  will 
be  recalled  on  another  day. 

THE  COURT :  Subject  to  recall,  do  yon  gentlemen  agree 
yon  will  not  need  him  any  more? 

MR  WOOD:  No  objection. 

THE  COURT:  Mr.  Yaselli? 

MR  YASELLI:  No  objection. 

(Witness  excused.) 

THE  COURT :  I  think  I  am  prepared  to  rule.  I  will 
receive  the  confessions  as  to  Allen. 

MR  WOOD :  Yonr  Honor,  may  we  make  one  further  ob¬ 
servation  for  the  purpose  of  the  record,  with  respect  to  the 
alleged  statement  made  to  Mr.  Graff  by  the  defendant  Allen? 

THE  COURT:  Yes. 

MR  WOOD:  Since  we  haven’t  discussed  the  legal  in¬ 
tricacies,  [286]  if  any,  with  respect  to  that  statement, 
we  would  like  the  record  to  show  at  this  time  that  we  feel 
that  the  statement  allegedly  made  to  Graff  is  also  inadmis¬ 
sible  for  this  reason: 

That  if  it  be,  as  we  contend,  that  the  detention  of  Allen 
was  illegal  at  the  outset,  especially  with  respect  to  7:30  on 
January  2nd,  that  being  the  time  estimated  by  the  Govern¬ 
ment  when  he  made  certain  alleged  admissions,  we  feel  that 
anything  that  comes  out  of  his  illegal  detention,  and  cer¬ 
tainly  he  would  not  have  been  in  the  District  Jail  on  Janu¬ 
ary  4th,  at  least  as  far  as  the  evidence  shows  up  to  now,  had 
he  not  made  certain  alleged  admissions  to  the  Police  De¬ 
partment,  we  feel  that  because  of  that  illegal  detention  that 
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Mr.  Graff’s  alleged  statement  should  also  be  suppressed  at 

thi«  timft. 

MB.  YASELLI:  1  have  no  objection. 

THE  COUBT:  Then  we  will  go  back  on  the  record. 

(At  2  o’clock  pjxi.  the  jury  returned  into  the  box  and 
the  following  proceedings  were  had,  in  the  hearing  of 
the  jury:) 

MB.  WOOD:  Would  Your  Honor  permit  us  to  come  to 
the  bench? 

THE  COUBT:  Yes. 

(Thereupon  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows :) 

MB.  WOOD :  I  would  like  to  ask  Your  Honor  for  a  little 
[287]  legal  advice  at  this  time,  with  respect  to  the  matter 
that  we  have  been  discussing,  that  is,  the  illegal  detention! 

I  realize  that  in  other  cases  involving  confessions  where  it 
appears  to  be  a  question  of  fact  and  that  is  for  the  jury  to 
decide  whether  or  not  the  alleged  confession  is  admissible, 
but  I  would  like  to  know  what  Your  Honor  thinks  about  tins 
particular  proposition  of  illegal  detention. 

I  am  inclined  to  believe  that  it  is  a  matter  of  law  rather 
than  of  fact,  and  of  course  I  hope  I  am  wrong  about  that, 
but  I  can’t  honestly  say  that  I  think  I  am,  and  I  am  wonder¬ 
ing  if  Your  Honor  had  had  a  chance  to  go  into  that  par¬ 
ticular  question  before. 

THE  COUBT:  Am  I  to  understand  you  to  mean  whether 
it  is  submitted  to  them  on  an  instruction  as  to  whether  it 
was  free  and  voluntary? 

MB.  WOOD:  No,  sir. 

THE  COUBT :  I  don’t  know  exactly  what  you  mean. 

MR.  WOOD:  I  meant  to  convey  to  Your  Honor  that 
since  there  was  a  question  raised  of  illegal  detention,  and 
we  contend  that  because  the  police  had  him  there  for  a  cer¬ 
tain  length  of  time  that  they  induced  him  to  confess,  I 
understand  that  if  beating,  for  instance,  were  involved  in 
this  case,  and  we  told  the  jury  that  because  of  that  beating 
we  thought  the  confession  was  involuntary,  Your  Honor 
would  submit  it  to  the  jury  as  a  matter  of  fact 

[288]  THE  COUBT:  Yes. 

MR  WOOD:  Now,  I  am  thinking  about  this  particular 
proposition  where  all  we  have  before  the  jury  would  be  the 
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matter  of  time.  Yon  see  I  don’t  understand  whether  this  is 
a  mixed  question  of  law  and  fact  As  I  said  to  YourHonor, 
I  am  under  the  impression  that  it  is  strictly  a  matter  of 
law,  but  that  is  against  me. 

THE  COUBT :  I  think  it  is  a  matter  of  law,  bat  if  there 
be  any  question  about  it  you  take  care  of  it  in  your  proposed 
prayers  so  that  you  are  protected.  In  any  event  we  don’t 
have  to  pass  on  it  now. 

MR.  WOOD:  No,  but  while  it  occurred  to  me  I  wanted 
to  see  how  Your  Honor  felt  about  that 

THE  COURT:  I  will  give  further  consideration  to  it,  but 
you  will  be  adequately  protected  by  preparing  a  proposed 
prayer,  and  in  the  meantime  I  will  give  further  considera¬ 
tion  to  it,  too,  so  that  you  will  not  be  prejudiced  in  any  event 

MR  WOOD:  Thank  you  very  much. 

(Thereupon  counsel  resumed  their  places  at  the  trial 
table  and  the  following  proceedings  were  had  in  open 
court:) 

MR.  BACON :  Call  Sergeant  Purr. 

Thereupon 

SERGEANT  LLOYD  B.  FURR, 

called  as  a  witness,  having  been  previously  sworn,  was 
examined  and  testified  further  as  follows: 

[289]  THE  COURT:  You  were  previously  sworn,  of¬ 
ficer? 

.  THE  WITNESS:  Yes,  sir. 

DIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  Give  us  your  full  name  and  assignment 
A  Lloyd  B.  Purr,  detective-sergeant  assigned  to  the 
Homicide. 

Q  Were  you  assigned  to  the  Homicide  Squad  on  . Decem¬ 
ber  30, 1950? 

A  Yes,  I  was. 

■Q  What  were  your  duties  on  the  31st  of  December? 

A  On  the  31st  I  was  assigned  to  . the  Uline  case. 

Q  Is  that  this  case  you  are  speaking  of? 

A  Correct,  sir. 

•  Q  Will  you  please  tell  us  what  you  did  on  the  31st  with 
regard  to  this  case?  .  -  : 


A  On  the  31st  I  questioned  several  employees:"  Host  of 
the  day  X  spent  on  a  mechanic  by  the  name  of  Alleg.  ,1  ques¬ 
tioned  him  for  five  or  six  hours.  .  » 

Q  Is  that  what  you  did  on  the  31st  in  regard  to  this  case? 

A  That  is  right,  sir.  ... 

Q  What  happened  to  Allen? 

A  He  was  released. 

Q  Are  you  speaking  of  the  defendant  in  this  case  f> 

1290].  A  No.  I  am  tatting  about  a  white  fellow,  a 
mechanic.  ; 

Q  What  did  you  do  on  January  1st? 

A  On  January  1st  1  also  questioned  several  employees 
and  1  questioned  an  employee  named  Douglas  from  about 
nine  o’clock  in  the  morning  until  six  or  seven  o’clock  that 
night.  :  -  * 

■  Q  And  what  was  the  result  of  that  interrogation? 

•  A  He  also  was  released.  ; 

MB.  WOOD:  At  this  time  1  move  Your  Honor  to  strike 
from  the  record  the  answers  given  by  this  witness  with 
respect  to  those  individuals  whom  he  mentioned  as  I  do  not 
feel  it  is  material  to  this  issue. 

THE  COURT  :  Do  you  think  it  is  material  to  what  we 
have  here,  gentlemen? 

MB.  CONLIFF:  I  think  for  the  sake  of  the  record  it  is 
incumbent  upon  the  Government  to  show  what  investigation 
was  made.  It  certainly  is  not  prejudicial  to  the  defendants, 
but  it  does  give  background 

THE  COURT :  It  isn’t  a  question  whether  it  is  prejudi¬ 
cial  or  not;  it  is  a  question  of  whether  it  is  material  to  the 
issue,  and  I  don’t  see  how  it  is  material 
,  MR..  CONLIFF:  Very  well. 

THE  COURT:  If  you  have,  something  else  you  want  to 


show,  I  will  be  glad  to  hear  you. 

MB.  CONLIFF :  No.  In  view  of  what  has  gone  before  I 
thiijk  Your  Honor  is  correct  in  ruling,  that  it  is  irrelevant. 

[291]  THE  COURT.:  You  move  to  strike  that  testi¬ 
mony? 

..  MB.  WOOD:  Yes. 

THE  COURT:  I  will  grant  that  motion  to  strike  and  I 
will  ask  you,  ladies  and  gentlemen  of  the  jury,  to  ignore 
that  testimony,  holding  that  it  is  not  material  to  the  ques- 
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BY  MR.  BACON: 

Q  Sergeant  Farr,  on  Janaary  2nd,  were  yon  involved  in 
this  case  again! 

A  Yes,  sir,  I  was. 

Q  Did  yon  on  that  day  have  an  opportunity  or  the  occa¬ 
sion  to  see  Albert  Allen,  one  of  the  defendants  in  this  case! 

A  Yes,  I  did. 

Q  Where  did  yon  see  Allen! 

A  That  was  in  the  Identification  Bureau  at  Police  Head¬ 
quarters. 

Q  Approximately  what  time,  sir! 

A  Around  four  o’clock,  possibly  a  few  minutes  after¬ 
wards. 


Q  And  what  was  he  doing  in  the  Identification  Bureau, 
do  you  know! 

A  At  that  time  he  was  being  examined  by  a  Department 
chemist.  Sergeant  Bohannon,  for  evidence  of  blood,  and  so 
forth. 

Q  How  long  did  you  stay  there! 

■  A  Approximately  a  half  hour. 

Q  And  who  was  present  there  besides  yourself! 

A  At  that  time  was  our  chemist,  Sergeant  Bohannon, 
Sergeant  Gosman,  and  Sergeant  Schwab. 

Q  And  yourself! 

A  And  myself,  correct 

Q  Did  you  have  any  conversation  with  Allen  in  the  iden¬ 
tification  room! 


A  Only  very  briefly.  At  that  time  I  asked  him  his  name, 
and  where  he  was  working  and  how  long  he  woiked  at 


Q  How  long  did  you  stay  there  in  the  identification  room! 
A  Oh,  approximately  20  minutes  to  half  an  hour. 

Q  And  where  did  you  go  when  you  left  there! 

A  We  then  took  him  to  a  conference  room  adjacent  to  the 
General  Assignment  Squad  Office  which  is  on  the  same  floor, 
the  third  floor  of  the  Municipal  Center. 

Q  At  approximately  what  time  did  you  arrive  there! 

A  Between  four-thirty  and  a  quarter  of  five;  it  is  only 
.about  a  five-minute  walk. 

. -  Q  And  you  say  “We  took  him;”  who  is  we! 

A  Sergeant  Schwab,  Sergeant  Gosman,  and  myself. 


Q  And  what  occurred  when  you  got  to  the  conference 
room? 

[293]  A  Sergeant  Gosman  and  myself  took  him  into  the 
conference  room  where  Sergeant  Schwab  waited  outside, 
and  we  questioned  him  briefly  as  to  his  activities  on  the 
30th,  and  called  his  attention  to  the  fact  that  he  told  us  that 
he  had  been  to  a  movie  on  the  afternoon  because  he  got  off 
from  work  on  Saturdays  early  in  the  afternoon,  when  he 
finished,  usually  at  12 :30, 1,  or  1 :30  in  the  afternoon. 

On  this  particular  evening  he  had  gone  to  a  movie  and 
that  he  wasn’t  back  to  mine’s  at  all  until  later,  around  3 :30 
or  so  when  he  came  back  to  the  basketball  game — it  was  the 
Globetrotters  basketball  team  that  night 

We  also  called  attention  to  the  fact  that  he  had  told  that 
he  had  been  questioned  by  the  police  all  night  that  night 
concerning  this  case. 

A  few  minutes  later  he  admitted  that  he  had  lied ;  that  he 
had  not  been  questioned  previously  on  that  night  and  that 
also  he  had  not  attended  a  movie  on  that  evening  but  had 
been  back  over  in  the  vicinity  of  XJline  Arena  between  5  f ; 
and  6  o’clock.  That  he  was  back  over  there  at  3rd  and  L; 
that  he  was  talking  to  Holmes,  Dorsey,  and  Boddie,  three 
other  employees  at  XJline ’s. 

That  as  they  started  to  hail  a  cab  at  3rd  and  L  a  fellow 
unknown  to  him  by  name,  but  an  acquaintance  from  9th  and 
O,  called  him  and  he  let  the  other  fellows  go  and  he  went 
back  to  talk  to  this  fellow  whom  he  had  known  from  9th  and 
0,  [294]  Northwest 

That  he  talked  to  him  briefly  on  the  street  and  then  Allen 
said  he  decided  he  needed  a  pack  of  cigarettes,  and  that  he 
went  into  the  small  grocery  store  on  the  corner  of  3rd  and 
L  to  get  this  pad:  of  cigarettes,  and  just  as  he  started  into 
the  store  this  fellow  he  didn’t  know  by  name  followed  a 
truck  into  XJline,  into  the  garage.  He  said  this  truck  was 
being  driven  by  Oatmeal,  which  is  the  nickname  of  George 
Schomber. 

That  as  he  followed  the  truck  in  he  went  in  the  grocery 
store  and  got  the  cigarettes  and  when  he  came  back  out  he  j 
was  on  the  street  when  this  fellow  ran  out  of  the  garage  and  .  j 
said, “Come  on,  let’s  go.” 

THE  COXJBT:  Don’t  go  quite  so  fast,  please,  Sergeant 

THE  WITNESS :  He  got  in  a  cab  then  at  3rd  and  L  with  j 
this  maxi,  and  that  the  man  showed  him  a  brown  leather 
wallet  with  a  lot  of  cards  and  papers  and  gave  him  $20. 
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.  '•  That  they  then  went  back  to  9th  and  0  and  left  him  there. 

He  told  ns  at  that  time  that  if  we  would  take  him  to  9th 
and  0  he  would  attempt  to  point  out  this  man,  his  acquaint¬ 
ance,  whose  name  he  did  not  know,  to  us.  ' 

It  was  around  6  o’clock  that  we  went  to  9th  and  O,  that 
is.  Sergeant  Schwab,  Sergeant  Gosman,  and  the  defendant  2 
Allen  and  myself .  *  “•  * 

He  directed  us  to  drive  around  the  block  several 
[295]  times  at  9th  and  0;  told  us  he  didn’t  see  the  man 
and  then  asked  us  if  we  would  park  on  9th  Street  south  of 
the  delicatessen  on  the  comer,  which  is  at  9th-  and  O;  it  is 
oh  the  northeast  comer.  .  -  * 

We  parked  there  and  were  there  only  a  few  minutes  and 
Allen  leaned  up  from  the  rear  seat  where  he  was-  seated 
with  me  and  said,  “That’s  the  man  there, ’’.and  he  pointed 
to  a  man  in  the  delicatessen. 

.  He  said,  “The  man  in. there  leaning  over,  the  counter;  he 
has  an  Army  jacket  on and  he  said  “I  believe  1  remember 
now  they  call  him  Frank ;  I  believe  they  call  him  Big  Frank:  ’’ 

:  Sergeant  Gosman  waited  in  the  car  with  Allen  ;  Sergeant 
Schwab  and  myself  went  to  the  delicatessen;  We  approached 
the- man,  later  identified  as  Proctor,  -asked  him  his  name. 

He  told  us  Frank  Proctor.  We  asked  him  his  nickname  and 
he  said  “Big  Frank.”  We  told  him  he  was  under  arrest 
for  investigation  and  would  have  to  go  witii  uS  tp.  head¬ 
quarters.  ;  *  .  .  •  ; 

Q.  What  time  was  .this?.  .  .....  .... 

A  That  would  have  been  in  the  neighborhood^  of  6:30, 

6-15  or  6:20,  shortly  after  6. 

Q  Then  what  happened?  • 

A  We  then  walked  across  the  street  to  the  patrol- box  on 
the  other  comer,  called  a  patrol  wagon,  and  while  we  were 
waiting  Proctor  remarked  that  he  was  out  of  cigarettes  and 
while  Sergeant  Schwab  waited  I  went  across  and  got  him  a 
pack  [296]  of  Camels  or -Chesterfields,  a  pack  of  ciga¬ 
rettes. 

We  sent  Proctor  in  the  patrol  wagon  and  Schwab  and 
myself  went  back  to  the  cruiser  along  with  Gosman  and 
Allen  back  to  headquarters.  We  arrived  a  few  minutes 
before  the  wagon  and  Sergeant  Schwab  took  Allen  up  the 
rearelevator.  .  - 

-  Q  What  time  was  this? 

A-  Oh,  in  the  neighborhood  of  6 :30.  A  couple  of  minutes 
later  the  wagon  drove  in  with  Proctor.  We  took  Proctor 
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from  the  wagon,  searched  the  wagon,  and  took  him  up  the 
frontelevator  and  took  him  directly  to  the  same  conference 
room  The  General  Assignment  Squad  Office,  where  we  had 
previously  left 

i  talked  to  Proctor  there  briefly. 

About  that  time  Captain  Scott  and  Lieutenant  Layton 
and  several  other  officers  were  coming  in  for  7  o'clock  roll 
call,  and  Captain  Scott  stayed  a  few  minutes  with  .Proctor 
while  I  went  back  into  the  General  Assignment  Office  proper 
to  interrogate  or  question  Allen. 

Q  What  time  was  this,  Sergeant? 

A  Around  7  or  shortly  thereafter. 

About  5  or  10  minutes  after  we  brought  Proctor  in  I  went 
back  and  searched  him,  and  in  his  pocket  we  found  a  worn 
wallet  he  claimed  was  his ;  numerous  soiled  and  dirty  nap¬ 
kins;  several  razor  blades,  and  various  other  articles,  and 
a  small  slip  of  green  ice  company  delivery  slips  with  the 

[297]  name  penciled  on  the  back  “3rd  and  M  Sts.  N.W.” 

This  paper  I  went  out  and  showed  to  Allen  and  asked 
him  if  that  was  the  delivery  slips  of  Cline’s  and  he  said 
Yes,  and  he  told  me  he  had  given  that  to  Proctor  on  Satur¬ 
day  morning;  that  this  fellow  was  supposed  to  meet  him 
over  at  Cline’s  to  see  about  a  job. 

I  went  back  and  talked  to  Proctor,  and  Proctor  said  Yes, 
he  had  given  it  to  him  and  he  was  supposed  to  see  him  about 
a  job,  or  was  supposed  to  help  him  collect  some  money  at 
Clone ’s. 

After  talking  to  Proctor  about  a  half  hour  more  we  then 
brought  Allen  into  the  conference  room  and  confronted  one 
with  the  other. 

•  MR.  WOOD:  Sergeant,mayIinterruptyouatthistime? 

Your  Honor,  so  that  we  may  not  be  held  to  have  waived 

anything,  may  we  object  at  this  time  to  any  statements 
winch  Sergeant  Purr  might  relate  as  having  come  from  the 
defendant  Allen. 

•  THE  COURT:  Certainly. 

MR.  WOOD:  And  may  we  also  ask  Your  Honor  to  inform 
the  jury  that  any  statements  that  might  have  been  made  by 
the  defendant  Proctor  with  reference  to  Allen  be  not  uesd 
against  Allen? 

MR.  YASELLI :  I  make  the  same  observation,  Your 
Honor. 

THE  COURT :  Ladies  and  gentlemen  of  the  jury,  from 

[298]  time  to  time  it  may  be  that  certain  officers  or  other 

#  •  *  .«  *  •  »  ^  . 
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witnesses  might  state  that  Allen  made  certain  statements,  or 
that  Proctor  made  certain  statements  which  might  be  in  the 
nature  of  admissions  or  confessions.  That  is  yet  to  be 
proven,  of  course.  But  in  any  event,  where  those  men  do 
make  such  statements  that  is  chargeable  to  the  one  making 
them  and  not  as  to  the  other. 

Is  that  satisfactory? 

MB.  WOOD :  Yes,  thank  you. 

BY  MR  BACON: 

Q  Continue,  Sergeant 

A  After  we  took  Allen  into  this  conference  room  we  con¬ 
fronted  Allen  with  Proctor. 

Q  What  time  was  this,  Sergeant? 

A  This  would  have  been  between  probably  8:30  and  9 
o’clock.  It  was  getting  toward  9. 

At  that  time  we  told  Proctor  to  relate  to  Allen  what  he 
told  us  and  what  had  happened. 

At  that  time  Proctor  told  us,  in  Allen’s  presence,  that  he 
always  hung  around  9th  and  O ;  that  he  helped  a  Mrs.  Jack- 
son  in  the  delicatessen  and  that  Allen  used  to  come  in  there 
all  the  time,  and  that  he  met  him  about  a  year  before. 

Then  on  this  Saturday  morning  he  talked  with  Allen  at 
the  delicatessen  and  he  was  to  meet  him  over  at  mine’s 
arena  at  3rd  and  M  Sts.  N.E.,  about  5  o’clock,  and  that 
[299]  Allen  had  given  him  this  piece  of  paper,  the  Uline 
delivery  slip,  with  the  name  on  it  and  on  the  back.  That  that 
evening  he  did  not  go  and  didn’t  meet  him. 

THE  COUBT:  What  evening  was  that.  Sergeant? 

THE  WITNESS :  That  was  on  the  30th.  That  instead  of 
going  over,  Allen  came  over  there  after  him,  and  that  they 
got  in  a  cab,  went  bade  to  Uline’s  and  got  out  of  the  cab  at 
3rd  and  L. 

As  they  walked  up  L  Street  toward  mine’s  one  of  the 
Uline  trucks  drove  in  the  driveway  and  one  of  the  fellows 
on  the  truck  named  Boddie  jumped  off  the  truck  and  joined 
them  just  south  of,  he  termed  it,  Gordon’s  garage. 

That  they  then  went  down  to  3rd  and  K  to  the  liquor  store 
and  got  a  half  pint  of  whiskey. 

Q  Specifically,  who  went  down? 

A  Boddie  went  in  the  store  and  got  the  whiskey. 

Q  Who  went  down  to  the  store? 

A  Boddie  and  Holmes  and  Proctor  and  Dorsey. 


Q  Then  what  did  they  dot 

A  That  they  stood  in  some  alley;  Proctor  said  they  stood 
in  an  alley  near  the  store  and  drank  the  whiskey. 

That  they  then  went  back  up  to  Uline’s - 

Q  Who  went  back  to  Uline’s  t 

A  Just  he  and  Allen.  The  other  two  fellows,  two  in  the 
alley  and  one  that  waited  out  at  the  month  of  the  alley,  he- 

[300]  didn’t  know  them,  and  they  went  on. 

THE  COURT :  By  “He”  yon  mean  who! 

THE  WITNESS :  I  am  talking  of  Proctor’s  conversation 
now. 

THE  COURT:  All  right 

THE  WITNESS :  That  they  went  back  np  the  street  and 
went  to  Uline’s  garage.  That  they  hid  in  the  garage  some¬ 
where  near  some  trash  cans  and  old  tires. 

Proctor  told  us  that  was  the  first  time  he  had  ever  been 
to  Uline’s  and  he  wasn’t  too  familiar  with  that  section. 

That  they  were  in  there  for  a  while  when  a  Ford  coupe 
drove  in  and  that  Allen  told  him  that  this  wasn’t  the  fellow, 
that  the  man  they  were  waiting  for  was  a  man  known  as 
Oatmeal,  that  this  fellow  Oatmeal  made  C.O.D.  deliveries 
and  he  knew  carried  quite  a  bit  of  cash  on  him. 

That  when  they  saw  this  coupe  come  in  they  ran  across 
the  garage  to  the  opposite  side  and  there  hid  in  the  rear  of 
another  parked  car. 

That  after  this  fellow,  identified  to  him  by  Allen,  parked 
the  coupe  he  left  the  garage  and  a  few  minutes  later  Oat¬ 
meal  drove  in. 

That  he  parked  his  truck  and  Proctor  says,  “While  we 
were  waiting,  just  prior  to  his  coming  in,  that  Allen  held 
to  a  broom  that  he  had  found  near  this  trash  can  and  that  he 

[301]  stood  on  it  and  broke  the  handle.  That  he  picked  it 
up  and  it  was  too  light  and  he  threw  the  handle  in  the  trash 
can  and  that  Allen  handed  him  the  brush  part,  the  long 
brush  part  of  the  push  broom  and  said,  “Here,  use  this.” 

That  as  Mr.  Schomber,  the  deceased,  parked  the  truck, 
he  said,  “I  went  down  the  side  of  the  trucks  and  I  sneaked 
up  behind  him  and  I  struck  him  across  the  back  of  the  neck 
and  shoulders.” 

That  he  went  down  and  tried  to  get  up  and  “I  kicked 
him  a  couple  of  times  and  he  tried  to  get  up  again  and  I 
struck  him  again.” 

He  said  then  Allen  ran  over  and  patted  him  on  the  leg  and 
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said,  “Here,  here  it  is  here,”  and  so  I  reached  ih'his  pocket 
and  got  his  wallet  and  handed  it  to  A1W 

About  that  time  Allen  said,  “I  didn’t  touch  the  mart,  I 
didn’t  get  near  him.”  And  1  reminded  him  that  he  would 
have  a  chance  to  tell  his  story  later. 

'  Proctor  said  after  he  handed  the  wallet  to  Allen  they  left 
the  garage  and  Allen  closed  the  door  and  they  got  a  cab 
back  to  Allen’s  girl  friend’s  house  where  they  divided  the 
money. 

I  then  asked  Allen  if  he  wanted  to  tell  Proctor  what  hap¬ 
pened  and  tell  his  side  of  the  story,  and  he  told  me  then  the 
story  was  about  the  same  but  he  didn’t  get  near  him;  that 
he  didn’t  pat  him  on  the  leg;  that  he  was  m  the  garage;told 
[302]  Proctor  he  admitted  how  he  had  planned  the  whole 
thing;  that  he  had  watched  this  man  about  two  weeks;  that 
he  knew  he  had  money  and  he  had  been  working  there  foe 
some  time,  and  asked  Proctor  why,  now,  since  he  had  told,  the 
truth  about  planning  it  and  going  over  there,  why  he 
couldn’t  tell  the  truth  about  patting  the  man  about  the  leg, 
but  he  insisted  he  did  not  pat  him  on  the  leg. 

Proctor  told  us  down  in  the  room  of  Allen’s  girl  friend, 
Proctor  said  Allen  split  the  money  and  Allen  said  Proctor 
split  the  money. 

Allen  told  us  that  when  they  got  through  dividing  the 
money  that  he  got— he  told  us  first  forty-seven  and  he 
thought  50  cents,  because  there  was  an  extra  dollar  which 
they  later  split  and  bought  a  half  pint 

Then  he  started  telling  us  by  denominations,  and  he  got 
mixed  up,  and  he  said,  “No,  that  must  be  forty-three  I  got, 
because  it  couldn’t  add  up  to  $47.50.” 

.  Proctor  said  he  got  $37.50.  He  remembered  it  was  thirty- 
seven  dollars  and  50  cents  extra  from  the  extra  dollar. 

Allen  told  us  after  Proctor  split  the  money  then  Proctor 
put  the  wallet  in  his  pocket  and  they  went  back  to  9th  and 
M  and  bought  a  half  pint  and  then  Proctor  walked  across* 
the  street  and  threw  the  entire  wallet  into  the  sewer  across 
Hie  street  from  the  liquor  store. 

;  Proctor  says  when  they  split  the  money  Allen  walked 
[$0S]  across  the  street — pardon — Proctor  told  us  when' 
they  were  in  the  room  dividing  the  money.  Allen  took  the 
pallet  and  put  it  in  his  pocket  and  that’s  the  last  he  seen  itf 
•  During  .the*  questioning  of  Allen  in  the  General  Assign¬ 
ment*  again  he  mentioned  throwing  the  wallet  in  the  sewer.* 
«  I  called  Sergeant  Clark,  a  member  of  our  squad,  and 
Allen  explained  to  hi™  exactly  the  sewer  the  wallet  was  in. 
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across  from  the  liquor,  store,  and  Ser 
about  45  minutes  Sergeant  Clark  came 
Allen  a  brown  leather  wallet 

. .  THE  COTJBT :  Showed  whom? 


t  Clark  left  In 
and  he  showed 


■*  *  THE  WITNESS :  Showed  Allen,  which  Aden  said,  “Yes; 
that's  the  wallet  because  I  remember  it  had  some  cards  and 
papers  and  I  remember  a  picture,  a  picture  of  Oatmeal  in 
a  uniform  with  a  woman  which  I  think  is  his  wife."  :  • 

BY  MB.  BACON: 

•  •  !,*<  : 

Q  Sergeant,  I  show  you  a  pocket-book  which  has  been 
marked,  Government's  Exhibit  No.  2. for  identification  and 
askyou.if  you  have  seen  it  before..  ’ 

A  Yes,  I  have.  -  ‘.j 

,..Q  How  can  you  tell? 

A  It  is  marked  with  the  initial  “A.  B.  Clark"  in  thecor- 
ner,  put  on  there  at  that  time.  r . 

*  Q  "Will  you  examine  the  papers,  sir  ?  *  * 

.  [304]  A  It  had  various  papers  and  cards  with  the  name 

“George  Schomber,”  and  a  picture  which  was  called  to  our 
attention  by  Allen  at  the  time  he  saw  it,  with  the  deceased 
in  a  imiforth  and  his  wife. 

'  Q  Did,  he  say  anything  about  the  uniform  at  that  time  ?  '  . 

•  A  .Only, we  brought' the  picture,  before  he  saw  the 

picture  he  said  it  had  a  picture  of  Oatmeal  in  uniform  with 
his  wife*  . .  ...  -  .  ‘  . 

Q  After  they  completed  their  stories  to  each,  other,  what 
was  done? 

-•  v  *  '  *  -J  .  .  .  . 

A  We  then  brought  in  Mrs.  Jackson,  who  isjthe  employer 
of  Proctor  at  the  Peaches  Delicatessen  at  9th  and  0.  And 
at  that  time  Proctor  related  the  same  story,  not  in' quitdas 
much  detail,  but  related  the  story  to  her.  I  *  ' 

’  Q  At  approximately  what-  tiine  was  this  ?  •  f '  'V 

A  That  was  sbme  time  ia  little  hfter  nine.  Then  Allen 
related  his  statement,  the  same  statement,  to  her:  ’ ' '  V 

We  left  and  we  brought  in  Holmes  and  Dorsey.  -A 

Q  Who  are  they?  v 

A  That  is  two  employees  of  mine’s,  that  they  told*' us 
they  had  had  4he' drinks  with  in  the  alley. 

Both  of  them  said  they  knew  Allen  and  that  they  remem¬ 
bered  him  being  there  between  5  and  6  on  the  39th,  and  they 
were  drinking  with  him,  but  they  couldn’t  identify  Proctor. 

Proctor  told  us  then,  “I  remember  them  and  I  remem- 
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He  said,  “I  am  the  man  that  was  with  Allen.” 

We  left  there  then  and  we  took  Proctor  to  the  Identifica¬ 
tion  Bureau,  where  he  was  processed  by  Sergeant  Bohannan 
for  any  evidence  of  blood.  Then  he  was  taken  back  where 
we  examined  Allen  again  in  the  General  Assignment  Office, 
at  which  time  the  two  defendants  and  myself  had  a  late  to 
eat 

[306]  Q  Yon  stated  that  yon  took  Proctor  into  Identi¬ 
fication? 

A  Correct,  sir. 

Q  Did  yon  have  any  conversation  with  Proctor  there,  or 
did  anyone  else,  in  your  presence,  have  any  conversation 
with  Proctor? 

A  Sergeant  Bohannon  examined  his  clothes  and  we  found 
quite  a  large  spot  in  his  jacket  pocket,  resembling  blood, 
and  he  told  ns  that  he  had  received  that  from  washing  win¬ 
dows;  that  he  kept  his  razor  blades  in  his  pocket,  and  as  he 
reached  in  he  cut  his  fingers,  but  we  called  attention  to  the 
fact  he  had  no  cuts  on  his  fingers  or  no  open  sores  or  bruises. 

He  finished  examining  his  hands  and  clothes  and  face  and 
asked  him  to  take  his  shoes  off.  We  looked  down  and  he 
had  on  a  large  pair  of  work  shoes  that  were  quite  worn,  and 
Sergeant  Bohannon  said  never  mind,  I  will  make  the  exam- 
ination  with  your  shoes  on,  and  then  Proctor  held  his  right 
foot  up  and  said,  “This  is  the  one  I  kicked  him  with.” 

Q  Is  that  the  extent  of  the  conversation  you  had  there? 

A  While  in  the  Identification,  yes,  sir. 

Q  You  say  you  brought  him  back  into  the  same  room  that 
Allen  was  in? 

A  Correct,  sir. 

Q  And  what  did  you  do  there? 

A  While  there  we  waited  a  few  minutes  while  both  of 
POT]  the  defendants  and  myself  had  a  bite  to  eat. 

Q  And  what  did  you  have  to  eat? 

A  We  had  two  ham  sandwiches  apiece  and  coffee. 

Q  Did  you  eat  also? 

A  I  sure  did. 

Q  You  speak  of — you  had  ham  sandwiches  and  coffee, 
you  are  speaking  of  both  defendants? 

A  Yes,  sir. 

*  Q  They  each  had  two  sandwiches? 

A  Yes. 
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Q  And  each  had  coffee? 

A  That  is  correct? 

Q  What  did  you  do  after  you  finished  eating? 

A  After  we  finished  eating  we  took  both  of  the  defendants 
to  the  Homicide  Squad  office  where  we  prepared  to  take  a 
written  statement  from  each.  Our  office  is  set  up  in  an  L- 
shape,  which  is  open  on  either  end. 

One  defendant,  Proctor,  we  put  back  in  the  comer  of  the 
L  where  Detective  Couture  and  myself  started  taking  his 
statement,  being  typed  by  Sergeant  Kirby. 

Defendant  Allen’s  statement  was  being  taken  in  the  front 
part  of  the  office,  or  the  L  and  was  being  taken  by  lieutenant 
Layton  and  Sergeant  Clark  and  being  typed  by  Sergeant 
Voselsang. 

We  took  their  statements  in  detail,  written  statements, 
and  during  Proctor’s  statement  I  showed  him  the  wallet, 
the  same  wallet,  and  asked  him  if  that  was  the  wallet  he 
spoke  of  that  he  had  seen  in  the  room  when  Allen  split  the 
money,  and  he  told  me  it  looked  like  it  but  he  couldn’t  be 
sure.  The  wallet  at  that  time  was  soggy  and  wet  from  the 
sewer,  but  he  said,  “I  do  remember  a  picture.”  He  said, 
“The  picture  was  setting  on  top  of  the  dresser  when  Allen 
split  the  money.”  And  we  showed  him  the  wallet  and  he 
pointed  out  the  picture  and  said,  “I  know  the  picture;  I 
remember  it” 

We  finished  his  statement  some  time  after  12,  the  exact 
time  I  don’t  recall,  and  he  told  us  he  couldn’t  read  it  too 
-  good  he  didn’t  think  he  could  finish  reading  all  that,  and  we 
asked  him  if  he  wanted  it  read  to  him,  and  Detective  Couture 
read  his  statement,  in  my  presence  and  in  the  presence  of 
Mrs.  Bothget,  who  is  an  employee  at  TJline  Arena. 

Q  What  happened  and  what  occurred  after  you  had  re¬ 
duced  the  statements  to  writing? 

A  After  the  statement  was  read  to  him,  to  Proctor,  Proc¬ 
tor  signed  each  page  or  signed  the  back  page  and  initialed 
or  signed  the  other  one. 

By  that  time  it  was  dose  to  1  o’clock,  I  guess,  and  we 
confronted  each  with  Boddie. 

MR.  BACON :  Mark  this  Government  Exhibit  4  for  iden¬ 
tification. 

[309]  (Statement  dated  January  2, 1950  signed  by 
Frank  Junior  Proctor  was  marked- Government’s  Ex¬ 
hibit  No.  4  for  identification.) 


BY  MR.  BACON: 

Q  Sergeant.  I  am  going  to  show  you  a  statement  that  has 
been  marked  Government ’s  Exhibit  4  for  purposes  of  iden¬ 
tification,  and  ask  yon  if  yon  can  identify  it 

A.Yes,  sir,  lean. 

Q  And  what  is  it,  sir  f 

A  This  is  the  statement  I  spoke  of  taken  from  Frank 
Junior  Proctor.  It  was  started  on  Tuesday,  January  2, 1950, 
at  10:20  pm. 

Q  And  of  how  many  pages  does  it  consist?  * 

A  If  consists  of  four  pages,  including  the  statement  and 
questions.  It  was  finished  at  12:05  am. 

Q  ’And  were  you  present  when  that  statement  was  taken? 

A  Yes,  I  was. 

Q  In  its  entirety? 

A  Yes,  sir.  It  was  given  to  me. 

Q  And  is  that  the  statement  that  you  say  that  Sergeant 
Couture  read  to  the  defendant? 

A  Correct,  sir. 

-  Q  And  that  was  done,  again,  in  your  presence? 

A  Yes,  sir. 

Q  .Are  there  any  signatures  or  initials  on  the  statement, 
[310]  sir?  “ 

A  The  statement  has  the  signature  of  Frank  Junior  Proc¬ 
tor  at  the  bottom;  has  the  initials  “F.J.P.”  on  each  page; 
there  is  my  signature  on  the  back  along  with  Detective  Cou¬ 
ture,  Mildred  E.  Rothget,  an  employee  of  Uline’s,  and  Ser¬ 
geant  Kirby  who  typed  it,  and  also  the  initials  of  each  on 
the  first  three  pages. 

Q .  Were  you  present  when  each  of  those  persons,  in¬ 
cluding  the  defendant,  put  their  names  and  initials  on  each 
of  tire  pages  as  they  appear? 

A  Yes,  sir,  I  was. 

Q  At  any  time  during  the  period  of  your  oral  examina¬ 
tion,  or  when  you  were,  reducing  that  statement  to  writing, 
were  any  threats  or  promises  made  to  the  defendant?  . 

A  Na,  sir,  there  wasn’t.  , 

Q  Sergeant,  T  am  now  going  to  show  you  a  piece  of  paper 
that  has  been  marked  Government  Exhibit  5  for  purposes 
of  identification,  and  ask  you  if  you  can  identify  it. 

A  Yes,  Sir:  This  is  the  TJline  ice  delivery  ticket  taken  from 
the  pocket  of  Frank  Proctor  and  has  “Third  and  M  Streets, 
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Northeast”  written  on  the  back,  and  it  lms  my  initials  in 
the  lower  right-hand  comer. 

(Uline  ice  delivery  ticket  bearing  penciled  notation 
on  the  back  “Third  and  M  Street,  Northeast”  was 
marked  Government  Exhibit  No.  5  for  identification.) 

[311]  BY  MR.  BACON: 

Q  And  when  did  yon  take  that  from  his  pocket! 

A  That  was  within  10  or  15  minntes  after  he  was  taken 
to  Police  Headquarters,  around  6:30  the  evening  of  January 
2nd. 

Q  Did  he  tell  yon  how  he  received  that! 

A  He  told  me  that  was  given  to  him  by  Allen  to  meet 
him  at  5  o’clock  on  Saturday  evening. 

'  Q  Did  yon  at  any  time  question  Allen  pursuant  to  this 
ticket! 

A  Yes,  sir,  I  did. 

Q  What  did  Allen  say  about  it! 

MR.  WOOD :  For  the  purpose  of  the  record,  may  we  ob¬ 
ject  to  anything  the  sergeant  has  to  say  with  respect  to  apy 
conversation  with  Allen! 

THE  COURT:  Very  welL  , 

BY  MR  BACON:  ' 

Q  What  did  Allen  say  about  this  particular  ticket,*  sir, 
when  you  showed  it  to  him! 

A  Allen  said  he  had  given  it  to  Proctor. 

Q  When  did  he  give  it  to  him,  did  he  say! 

A  He  told  me  he  gave  it  to  him  on  Saturday  morning. 

MR.  YASELLI :  That  is  Saturday  morning,  December 
30th! 

THE  WITNESS:  I  didn’t  elaborate  and  I  didn’t  ques¬ 
tion  him  further.  He  said  Saturday  morning. 

[312]  BY  MR.  BACON: 

Q  After  you  had  taken  the  written  statement  of  Proctor, 
and  he  had  signed  it,  and  the  other  witnesses  signed  it,  what 
did  you  do  then,  sir! 

A  We  then  waited  a  few  minutes  until  they  finished  with 
Allen’s  statement;  then  we  confronted  both  of  the  defend¬ 
ants  with  Boddie,  the  man  that  said  they  joined  them  near 
Uline  ’s  garage  and  the  man  that  bought  the  whiskey. 

•*Q  Will  you  repeat  that! 

A  We  confronted  them  with  Boddie^  another  employee, 
and  Boddie  of  course  said,  “I  recognize  Allen  because  I 


BY  MB.  BACON: 

Q  Sergeant,  I  am  going  to  show  yon  a  statement  that  has 
been  marked  Government’s  Exhibit  4  for  purposes  of  iden¬ 
tification,  and  a$k  yon  if  yon  can  identify  it. 

A. Yes,  sir,  1  can. 

Q  And  what  is  it,  sir? 

A  This  is  the  statement  I  spoke  of  taken  from  Frank 
Junior  Proctor.  It  was  started  on  Tnesday,  January  2, 1950, 
at  10:20  pjn.  ‘ 

Q  And  of  how  many  pages  does  it  consist?  * 

A  It  consists  of  four  pages,  including  the  statement  and 
questions.  It  was  finished  at  12 :05  am. 

Q  And  were  yon  present  when  that  statement  was  taken? 

A  Yes,  I  was. 

.Q  In  its  entirety? 

A  Yes,  sir.  It  was  given  to  me. 

Q  And  is  that  the  statement  that  yon  say  that  Sergeant 
Couture  read  to  the  defendant? 

A  Correct,  sir. 

Q  And  that  was  done,  again,  in  your  presence? 

A  Yes,  sir. 

Q  .Are  there  any  signatures  or  initials  on  the  statement, 
[310]  sir? 

A  The  statement  has  the  signature  of  Frank  Junior  Proc¬ 
tor  at  the  bottom;  has  the  initials  “F.J.P.”  on  each  page; 
there  is  my  signature  on  the  back  along  with  l)etective  Cou¬ 
ture,  Mildred  E.  Rothget,  an  employee  of  Uline’s,  and  Ser¬ 
geant  Kirby  who  typed  it,  and  also  the  initials  of  each  on 
the  first  three  pages. 

Q.Were  you  present  when  each  of  those  persons,  in¬ 
cluding  the  defendant,  put  their  names  and  initials  on  each 
of  the  pages  as  they  appear? 

A  Yes,  sir,  I  was. 

Q  At  any  time  during  the  period  of  your  oral  examina¬ 
tion,  or  when  you  were,  reducing  that  statement  to  writing, 
were  any  threats  or  promises  made  to  the  defendant? 

A  No,  air,  there  wasn’t.  , 

Q  Sergeant,  T  am  now  going  to  show  you  a  piece  of  paper 
that  has  been  marked  Government  Exhibit  5  for  purposes 
of  identification,  and  ask  you  if  you  can  identify  it.' 

A  Yes,  sir:  This  is  the  dine  ice  delivery  ticket  taken  from 
the  pocket  of  Frank  Proctor  and  has 4 ‘Third  and  M  Streets, 
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Northeast”  written  on  the  back,  and  it  ha«  my  initials  In 
the  lower  right-hand  corner. 

(Uline  ice  delivery  ticket  bearing  penciled  notation 
on  the  back  “Third  and  M  Street,  Northeast”  was 
marked  Government  Exhibit  No.  5  for  identification.) 

[311]  BY  MR.  BACON: 

Q  And  when  did  yon  take  that  from  his  pocket! 

A  That  was  within  10  or  15  minutes  after  he  was  taken 
to  Police  Headquarters,  around  6 :30  the  evening  of  January 
2nd. 

Q  Did  he  tell  you  how  he  received  that? 

A  He  told  me  that  was  given  to  him  by  Allen  to  meet 
him  at  5  o’clock  on  Saturday  evening. 

*  Q  Did  you  at  any  time  question  Allen  pursuant  to  this 
ticket? 

A  Yes,  sir,  I  did. 

Q  What  did  Allen  say  about  it? 

MR.  WOOD :  For  the  purpose  of  the  record,  may  we  ob¬ 
ject  to  anything  the  sergeant  has  to  say  with  respect  to  any 
conversation  with  Allen? 

THE  COURT:  Very  well. 

BY  MR.  BACON: 

Q  What  did  Allen  say  about  this  particular  ticket,*  sir, 
when  you  showed  it  to  him? 

A  Allen  said  he  had  given  it  to  Proctor. 

Q  When  did  he  give  it  to  him,  did  he  say? 

A  He  told  me  he  gave  it  to  him  on  Saturday  morning. 

MR.  YASELLI:  That  is  Saturday  morning,  December 
30th? 

THE  WITNESS:  I  didn’t  elaborate  and  I  didn’t  ques¬ 
tion  him  further.  He  said  Saturday  morning. 

[312]  BY  MR.  BACON: 

Q  After  you  had  taken  the  written  statement  of  Proctor, 
and  he  had  signed  it,  and  the  other  witnesses  signed  it,  what  j 
did  you  do  then,  sir? 

A  We  then  waited  a  few  minutes  until  they  finished  with 
Allen’s  statement;  then  we  confronted  both  of  the  defend¬ 
ants  with  Boddie,  the  man  that  said  they  joined  them  near 
Uline’s  garage  and  the  man  that  bought  the  whiskey. 

'  •  Q  Will  you  repeat  that? 

A  We  confronted  them  with  Boddie,  another  employee, 
and  Boddie  of  course  said,  “I  recognize  Allen  because  I  j 


186 


worked  with  him,”  and  that  he  did  have  a  drink  with  Allen 
and  he  had  a  drink  with  some  other  fellow  that  was  with 
Allen;  he  couldn’t  recognize  Proctor,  bnt  Proctor  again 
identified  him  and  said  he  remembered  having  the  drink 
with  him  and  told  him  he  was  with  Allen.  Bnt  that  was  be¬ 
tween  5  and  6  o’clock  on  the  30th. 

After  that,  and  around  1  o’clock,  we  handcuffed  the  de¬ 
fendants,  one  to  Sergeant  Winemiller,  the  other  to  Sergeant 
Clark,  and  along  with  Lieutenant  Layton,  Detective  Couture, 
Mrs.  Bothget  and  myself  we  went  to  TJline’s  garage. 

Q  May  I  interrupt  you  there  a  second,  Sergeant? 

At  any  time  during  this  period  at  headquarters  were  the 
defendants  shown  a  weapon  of  any  type? 

.  A  Proctor  was  shown — I  showed  him  this  long  push 
[813]  broom  during  his  statement,  every  time  he  told  me 
that  that  looked  like  the  broom,  because  he  remembered 
breaking  the  handle. 

We  showed  him  the  long  handle  of  the  broom,  in  the  mid¬ 
dle,  and  about  a  three-foot  long  push  broom. 

Q  I  am  going  to  show  you,  sir,  what  will  be  marked  Gov¬ 
ernment  Exhibit  No.  6  for  the  purpose  of  identification, 
consisting  of  two  pieces  of  the  head  of  a  broom  and  two 
pieces  of  the  handle  of  a  broom,  of  what  will  be  marked 
Government  Exhibit  No.  6  for  purposes  of  identification, 
and  ask  you  if  you  can  identify  it 

A  Yes,  this  is  the  broom  that  was  identified  to  me  by 
Proctor  as  having  been  the  broom  that  he  had  stood  on  to 
break  the  handle,  and  the  push  bottom  part  that  he  had 
struck  the  deceased  over  the  head. 

It  has  my  initial,  the  initial  “F”  on  each  piece. 

Q  Do  you  find  that  on  each  piece? 

A  Yes,  sir. 

(Two  pieces  of  head  of  a  broom,  and  two  pieces  of 
handle  of  broom,  marked  Government’s  Exhibit  No.  6 
for  identification.) 

BY  MR  BACON: 

Q  Was  the  defendant  Allen  ever  shown  this  broom? 

A  I  can’t  say  on  that 

Q  Just  to  dear  up  one  bit  of  your  testimony:  Exactly 
who  did  Proctor  say  he  struck  over  the  head  with  that 
broom? 

[314]  A  Oatmeal. 
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Q  That  is  the  deceased! 

A  Correct,  sir. 

Q  Yon  say  after  yon  took  the  statements  and  Boddie  came 
in,  that  yon  went  to  Uline’s  garage. 

A  That  is  correct,  sir. 

Q  What  time  did  yon  complete  taking  those  statements? 

A  The  one  that  was  given  to  me  I  noted  12  :05. 

Q  And  how  long  after  yon  completed  the  taking  of  those 
statements  did  yon  go  to  Uline’s  garage? 

A  Within  a  halfhonr  to  forty-five  minntes. 

Q  It  was  about  what  time  when  yon  got  to  Uline’s  garage? 

A  Around  1  o’clock. 

Q  And  how  did  yon  go  down  there? 

A  We  went  in  two  police  cruisers.  One  I  drove  and  the 
other  was  driven  by  Couture.  4 

Q  What  happened  after  yon  got  down  there? 

A  After  arriving  we  drove  up  to  the  gates,  and  the  gate 
to  the  outside  yard,  or  the  entrance  to  the  yard,  was  locked 
and  Mrs.  Bothget  directed  some  one  to  go  get  Mr.  Miller, 
who  lived  across  the  street,  to  get  a  key  to  unlock  the  gate. 

And  while  there  I  suggested  to  Allen  and  Proctor  that 
they  start  from  the  beginning  or  show  me  exactly  what 
happened  from  the  time  they  first  arrived. 

[315]  MR  WOOD :  At  this  point  may  we  make  the  same 
objection.  Your  Honor,  for  the  purpose  of  the  record? 

THE  COUBT:  Yes. 

BY  MR  BACON: 

Q  Continue,  sergeant 

A  We  all  started  walking  south  on  L  Street  and  being  led 
by  Allen,  and  Allen  stopped  at  a  house  about  1116  Third, 
just  in  front  of  the  sidewalk  and  said,  “We  were  about  here 
when  Boddie  caught  up  with  us.” 

He  said,  “Then  we  all  went  on  down  the  street  like  this, 
to  the  whiskey  store.” 

They  crossed  over  L  street,  walked  on  down  near  the 
corner  of  3rd  and  K,  and  Allen  said  “Boddie  bought  a  half 
pint  in  that  store  and  then  we  drank  it  in  the  alley.” 

And  Proctor  also  showed  us  where  they  stood  bade  near 
to  a  bouse,  back  near  to  the  entrance  to  the  alley,  the  alley 
entrance  to  Fenton  Court 

As  we  left  there  Proctor  was  leading  the  way  and  be 
started  on  up  Third  Street  He  turned  west  on  L  and  north 
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on  Congress,  and  as  they  went  np  Congress  Street,  Proctor 
started  to  turn  into  an  alley  or  areaway,  and  Allen  yelled 
out  from  the  back,  “Not  that  one;  the  next  one.” 

That  they  then  walked  on  and  Allen  took  ns  through  this 
next  areaway,  which  is  a  private  areaway  running  to  Gor¬ 
don’s  Garage,  next  door  to  Uline’s,  across  the  driveway 
[316]  back  onto  Third  Street  and  into  Uline’s.  Allen  then 
took  over  and  showed  ns  how  they  had  gone  into  the  small 
doorway  which  is  next  to  the  big  door,  and  how  he  had 
pushed  the  push  button,  raising  the  big  door. 

That  they  went  inside,  and  Proctor  said,  “We  stood  right 
there  by  the  side  of  the  trash  can.  ” 

There  were  some  trash  cans,  old  tires,  and  various  other 
junk  about  halfway  back  to  the  left  of  the  garage  and  more 
or  less  an  inner  office  went  back  so  far  in  the  garage,  and 
then  there  was  a  blank  wall,  indicating  they  stood  just  be¬ 
hind  that  wall 

I  asked  Proctor  if  the  lights  were  on  and  Proctor  told  me, 
“There  was  a  light  on  up  there,”  pointing  to  the  front, 
“and  one  back  there,”  indicating  the  back,  but  said  Allen 
turned  them  off. 

I  asked  Allen  and  Alien  said  he  didn’t  think  so,  but  if  he 
did  he  didn’t  remember. 

But  they  stood  there  for  a  while  and  Proctor  said,  “Allen 
took  this  big  broom  and  held  it  and  I  stood  on  it  and  broke 
the  handle  of  it” 

He  said  “Then  I  held  it  up  and  Allen  said,  *  That’s  not 
heavy  enough;  here  try  this,’  and  he  handed  me  the  big 
broom,  the  brush  part,  and  said  ‘Hit  him  with  this,  ana 
when  yon  hit  him,  hit  him  hard.’  ” 

That  as  they  waiting  a  small  Ford  coupe,  Allen  told 
-  us,  [317]  being  driven  by  Douglas,  someone  he  knew  who 
*  usually  drove  that  car,  drove  up  and  opened  the  door,  and 
as  he  drove  in  they  ran  across  and  hid  m  the  trucks  on  the 
other  side,  and  they  pointed  to  one  over  there,  they  didn’t 
know  which  one  because  the  trucks  had  been  moved  around 
quite  a  bit  since  that,  and  Allen  told  us  that  Douglas  parked 
his  coupe  and  went  on  back  and  about  a  few  minutes  later 
Schomber  came  in. 

Proctor  told  us,  said  Allen  told  me  that  when  Oatmeal, 
as  he  referred  to  him,  came  in  he  would  park  in  the  rear  of 
the  garage,  or  near  where  we  were  standing.  But  he  didn’t; 
heTparked  up  front,  and  when  he  did.  Alien  crossed  the 
gatage  and  down  the  other  side  along  the  trucks,  and  “I 
sneaked  up  behind  him.” 
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-  -And- we  tolcLhim  to  show  os  how,  and  he  pointed  near  the 
tracks  and  down  the  side,  and  he  said  he  parked  his  car 
along  the  side  of  the  wall,  and  “I  came  op  this  way  and  he 
got  oot  on  the  driver’s  side  and  1  went  aronnd  by  him  and 
he  was  walking  there  on  the  other  side  and  1  got  him  right 
about  here”,  and  he  showed  ns  near  the  right  front  fender 
of  the  track. 

I  asked  if  he  would  demonstrate  on  me  exactly  what  hap¬ 
pened  at  that  point,  and  he  faced  me  pointing  toward  the 
door,  and  to  move  as  if  I  was  walking  back  to  the  door  on 
the  opposite  side.. 

He  said  “Then  I  sneaked  up  behind  him  and  struck  him 
[318]  across  the  neck  and  shoulders  right  here,  and  he 
went  down  and  I  kicked  him,  and  he  tried  to  get  up,  and  I 
hit  him  again  and  then  Allen  ran  down  the  wall  and  then 
•over  to  him  and  patted  him  and  said,  ‘Here,  here  it  is  here,’ 
so  I  took  his  wallet  and  handed  it  to  Allen,  and  Allen  and 
I  left” 

He  said,  “We  went  out  of  the  door  and  Allen  closed  the 
door  on  the  way.” 

I  asked  Allen  at  the  time,  in  the  garage,  “When  you  saw 
Mr.  Schomber— Oatmeal,  as  he  referred  to  him— -get  out  of 
his  track,  if  he  was  carrying  anything  in  his  hands,  if  he 
had  anything  with  him,”  and  he  told  me  he  had  a  lunch 
box  and  a  newspaper. 

I  had  him  show  me  the  exact  spot  in  the  garage  where 
they  let  him  lay  and  Proctor  pointed  out  the  spot  on  the 
floor  near  the  right  front  fender  opposite  from  the  driver’s 
side. 

Allen  showed  us  as  we  left  where  he  pushed  the  button 
and  then  they  told  me  they  went  out  and  caught  a  cab  and 
went  back  to  9th  and  0,  and  I  specifically  asked  Proctor 
where  they  caught  the  cab  and  he  told  me  New  Jersey 
Avenue;  that  they  walked  down  L  and  up  First  and  across 
Pierce  to  New  Jersey  and  caught  a  cab  there. 

That  they  went  back  to  804  0  Street,  I  believe,  to  a  room 
occupied  by  a  girl  friend  of  Allen’s,  and  she  was  not  there 
at  tike  time,  and  while  there  they  split  the  money. 

[3191  And  they  again  had  disagreement  in  the  garage, 
while  they  were  relating  this  story,  as  to  exactly  who  bad 
the  wallet,  and  who  split  the  money  and  who  took  the  wallet 
from  the  room.  Allen  still  said  Proctor  and  Proctor  said 
Allen. 

Then  they  also  discussed  while  in  the  garage,  Allen  called 
Proctor’s  attention  and  said,  “I  didn’t  pat  him  on  the  leg. 
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I  didn’t  get  near  him.  The  closest  I  got  was  over  along 
this  wall.” 

He  said,  “I  have  told  the  troth,  how  I  planned  it;  I  had 
watched  the  man  for  two  weeks,  and  I  brought  you  over 
here,  and  why  don’t  you  tell  the  truth!  Too  know  I  didn’t 
get  near  him,”  and  Proctor  still  said  that  Allen  patted  him 
on  the  leg  and  he  gave  the  wallet  to  him  and  he  split  the 
money. 

They  again  there  related  to  Mrs.  Bothget  and  I  believe 
Mr.  Winemiller  was  still  present,  as  to  how  much  money 

M.  Allen  still  said  he  got  $43.50  and  Proctor  said  he 
ut  $37.50  and  they  bought  this  extra  half  pint  at 
9th  and  M,  and  Allen  said  at  that  time  there  again  that 
Proctor  threw  the  wallet  in  the  sewer.  Proctor  denied  it 
and  said  the  last  he  saw  it  was  still  in  the  room. 

Just  as  we  were  leaving  I  asked  Proctor  what  happened 
to  the  push  broom,  and  he  pointed  and  said  he  dropped  it 
right  there.  He  told  me  it  was  broken.  I  asked  him  how 
[320]  it  got  broken  and  he  told  me  it  must  have  happened 
when  he  hit  him  on  the  head.  He  indicated  he  left  it  between 
the  large  door  and  the  small  door. 

Q  What  time  did  you  get  back  to  headquarters! 

A  We  left  IJline’s  around  2  o’clock,  but  we  went  to  Ninth 
Street  prior  to  going  back,  and  we  got  back  to  headquar¬ 
ters  at  approximately  2:30. 

Q  What  did  you  do  after  you  got  to  headquarters! 

A  We  took  the  defendants  to  Identification,  and  there  I 
think  one  had  been  fingerprinted,  they  processed  them,  but 
the  main  purpose  was  I  wanted  a  stand-up  picture  of  each 
defendant,  and  they  were  taken  back  to  the  cell  block. 

Q  Sergeant,  were  you  present  when  these  men  were  taken 
before  a  committing  magistrate! 

A  Yes,  sir.  They  were  taken  to  the  coroner’s  inquest 
the  next  day  at  10  o’clock.  That  was  on  January  3rd. 

MB.  BACON:  If  Your  Honor  please,  the  Government 
now  moves  to  admit  Government’s  Exhibit  4  into  evidence. 

'  MB.  YASELLI :  I  make  the  same  objection  that  I  made. 

THE  COTJBT:  Which  statement  is  that! 

MB.  BACON :  The  statement  of  Proctor. 

THE  COTJBT:  Do  you  have  any  preliminary  questions 
you  desire  to  ask! 

MB.  YASELLI :  Except  what  I  made  to  Your  Honor 
during  the  examination. 
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THE  COURT:  I  will  receive  it,  then. 

(Statement  of  Frank  J.  Proctor,  heretofore  marked 
for  identification,  was  received  in  evidence  as  Govern¬ 
ment’s  Exhibit  No.  4.) 

MB.  WOOD :  May  we  have  the  same  ruling  with  respect 
to  that  confession  insofar  as  it  relates  to  the  defendant 
Alien? 

We  object  to  it  on  the  ground,  if  Your  Honor  please,  that 
any  statement  Proctor  made  in  there  with  respect  to  Allen 
would  not  be  binding  on  Allen. 

THE  COURT :  1  think  you  ladies  and  gentlemen  of  the 
jury  understood  I  said  to  you  that  if  Proctor  made  any 
statement  in  there  as  to  him  you  will  only  treat  that  as  evi¬ 
dence  against  him,  but  if  Proctor  made  any  statement  in 
there  with  reference  to  Allen  you  will  not  consider  it  against 
Allen.  It  is  binding  on  Proctor  and  not  as  to  Allen. 

Is  that  what  you  mean,  Mr.  Wood? 

MR.  WOOD:  Yes,  Your  Honor. 

THE  COURT :  That  is  the  same  thing  I  told  you  before. 

MR.  WOOD:  May  the  Government  read  the  statement. 
Your  Honor? 

THE  COURT:  Yes. 

MR.  BACON :  This  is  Government’s  Exhibit  No.  4,  and 
it  is  headed : 

“Office  of  the  Homicide  Squad,  Metropolitan  Police  De¬ 
partment,  Washington,  D.  C.,  Tuesday,  January  2,  1950, 
13:20  P.M. 

[322]  “Homicide  Case:  Re  death  of  George  Schomber, 
white,  39  years,  on  January  1,  1950. 

“Question  by  Det.  Sgt.  Lloyd  B.  Furr: 

“Q  What  is  your  full  name,  age  and  place  of  residence? 

“A  Frank  Junior  Proctor,  27, 1427  9th  St  N.  W. 

“By  Det  Sgt  Furr: 

“Frank  Junior  Proctor,  you  are  being  held  on  account  of 
the  death  of  George  Schomber,  white,  29  years,  who  was 
pronounced  dead  at  1:20  A.M.  January  1, 1951,  this  death 
being  the  result  of  his  having  been  injured  in  Uline’s  Ga¬ 
rage,  located  on  the  west  side  of  3rd  St  between  L  &  M  St§. 
N.  EL,  about  6 :30  P.M.,  December  30, 1950.  I  now  ask  yon 
if  yon  wish  to  make  a  complete  statement  telling  what 
knowledge  yon  have  of  this  death,  so  it  may  be  taken  down 
in  typewritten  form.  Before  doing  so,  I  advise  yon  that  this 
statement  if  made,  must  be  made  freely  and  voluntarily; 
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also  it  may  be  used  in  court  if  it  becomes  necessary.  After 
hearing  what  I  have  just  told  yon,  do  yon  wish  to  make  a 
complete  statement?” 

“Answer  by  Frank  Jnnior  Proctor:  Yes,  I  don’t  mind 
telling  yon.” 

This  is  a  series  of  questions  and  answers,  ladies  and 
gentlemen. 

[3231  “ByDetSgtFurr: 

“Q  Frank  Proctor,  did  yon  know  George  Schomber 
before  the  evening  of  December  30;  1350? 

“A  No,  sir,  1  never  seen  him  before. 

“ByDetSgtFurr: 

“Now,  Frank  Jnnior  Proctor,  tell  me  in  yonr  own  words 
what  occurred  in  the  Uline  Ice  Company,  Garage,  on  De¬ 
cember  30,  1950,  which  resulted  in  the  death  of  George 
Schomber.” 

“By  Frank  Jnnior  Proctor: 

“Albert  Allen,  who  1  calls  A1  and  sometimes  I  calls  him 
Slim,  he  came  to  me  Saturday  morning,  last  Saturday 
morning,  he  ask  me  would  I  go  with  him  Saturday  night  at 
five  o’clock  over  3rd  &  M  NJE.  he  was  gonna  collect  some 
money.  After  we  gets  over  there,  he  tells  me  here’s  a  fellow 
he  wants  to  rob  tonight,  a  fellow  would  be  in-a  truck.  I  didn’t 
meet  him  at  3rd  &  M,  but  on  Saturday  morning,  he.  give  me 
a  piece  of  paper  and  I  told  him  to  right  it  down  where  I  was 
supposed  to  meet  him,  it  was  3rd  &  M  NJE.  on  it.  I  just 
folded  this  piece  of  paper  up  and  put  it  in  my  pocket  I 
didn’t  meet  him  at  3rd  &  M  NJE.,  he  come  to  9th  &  0  N.W. 
in  a  lunchroom  where  I  works,  Saturday  afternoon  around 
quarter  past  five.  Well  we  go  round  9th  &  N  and  buy  a  half 
[324]  pint  of  whiskey.  And  walks  to  9th  &  M  to.  drink  it 
Then  we  catch  a  cab  at  9th  &  M,  he  paid  the  cab  fare  over 
to  dine  Arena,  that  was  at  3rd  and  L.  We  walked  up  to  the 
garage,  he  meets  two  more  people  that  works  there  and  they 
gets  another  half  pint  Then  the  four  of  us  drank  that  back 
in  the  alley.  And  then  we  goes  in  the  garage  in  the  back  of 
.the  garage  in  the  dark,  waits  for  the  man  to  come  in  with 
the  truck.  While  we  was  waiting  for  the  truck  to  come  in, 
some  fellow  drove  a  car  in  there  and  we  jumped  up  in  an¬ 
other  truck  and  hid  from  him.  A1  tells  me  the  man  should  be 
-in  a  few  minutes.  While  we  was  waiting  for  him,'  A1  said 
there’s  a  broom  there.  I  said  get  it  and  he  said  it’s  the  very 
thing  we  need.  I  got  the  broom,  A1  stepped.on  it  and  broke 
the  handle  on  it  I  looked  at  the  handle  mid  said  it  was  too 
ljpht  and  then  he  taken  the  big  bottom  part  of  the  broom. 
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and  give  it  to  me  and  said  when  I  hit  him,  hit  him  hard. 
Then  about  five  minutes  later,  the  man  came  in.  The  man 
pulled  the  truck  in  the  garage  and  he  backs  it  up  beside 
-  another  truck  in  the  front.  Then  A1  tells  me  go  get  him  now 
:  before  he  gets  out  And  I  walks  over  there,  I  walked  from 
i  one  side  of  the  garage  to  the  front,  the  man  had  got  out  on 
the  driver  side  of  the  truck  before  I  got  over  there.  The 
[325]  man  came  around  front  of  the  truck  and  I  hit  the 
.  man  and  the  man  f  elL  I  kicked  him  twice,  A1  patted  his  pants 
and  said  there  it  is  and  I  taken  the  man’s  pocketbook  out 
and  give  it  to  AL  And  come  out  and  when  we  was  coming 
.  out,  AI  mached  the  button  and  let  the  door  down.  Then  we 
walks  over  to  New  Jersey  Avenue,  catches  a  cab  to  8th  & 

O  N.W.  Then  we  goes  up  in  Al’s  room,  in  the  800  block  0  St, 

Al  counts  the  money  on  the  dresser  He  give  me  $37.00  and 
put  the  pocketbook  in  his  pocket  Then  we  goes  to  the  whis¬ 
key  store  at  1414  9th.  He  buys  a  half  pint  of  whiskey,  we 
drank  the  whiskey  in  the  alley  behind  the  whiskey  store  and 
he  said  he  was  going  somewhere,  I  stayed  up  on  the  corner. 
That’s  alL 

“Questions  by  Det  Sgt  Furr: 

“Q  I  now  show  you  a  small  sales  ticket  with  the  heading  [ 
TJline-Ice  Purest  Made,  Third  and  M  Streets,  NJE.,  at  the  ! 
top  and  ask  you  if  this  is  the  piece  of  paper  you  said  Al 
wrote  3rd  &  M  St.  NJE.f 

•* 

“A  That’s  right,  that’s  his  handwriting. 

“Q  Is  this  the  same  piece  of  paper,  I  found  in  your  pocket- 
book  after  your  arrest  last  night? 

“A  Yes,  sir,  that’s  the  same  piece. 

[326]  “Q  How  much  did  Al  pay  the  cab  driver  for  the 
fare  to  3rd  &  M  Sts.  N.E.  on  Saturday,  December  30, 1950, 
when  you  and  he  went  over  there?  . 

“A  Sixty  cents. 

“Q  You  said  in  your  statement  that  when  you  and  Al 
arrived  at  3rd  &  M  Sts.  N.E.  on  the  evening  of  December  30, 

'  1950,  he  told  you  he  wanted  to  rob  a  fellow  there,  was  that 
the  first  time  he  mentioned  anything  about  robbing  anyone? 

“  A  Yes,  sir. 

“Q  Did  he  tell  you  who  the  man  was,  that  he  was  going 
to  rob? 

“A  No,  but  he  did  tell  me  the  man  carried  a  lot  of  money, 
that  he  makes  a  lot  of  deliveries  and  he  was  the  last  man 
who  come  in  there  at  night  and  that  he  had  been  watching 
him  for  a  couple  of  weeks.  „  v  • . 


“Q  When  did  he  tell  yon  this? 

“A  Bight  after  we  got  over  there  to  3rd  &  M. 

[327]  “Question.  Do  you  know  the  names  of  the  other 
two  men  who  joined  yon  and  A1  in  drinking  the  half  pint  of 
whiskey  yon  got  after  yon  and  A1  arrived  at  the  Uline 
Arena  on  Saturday,  December  30,  1950? 

“Answer.  No,  sir. 

“Question.  After  the  four  of  yon  drank  this  half  pint  of 
1  whiskey,  where  did  these  other  two  men  go? 

"“Answer.  They  went  down  3rd  Street,  and  then  we  went 
back  up  to  tiie  garage. 

“Question.  How  were  these  men  dressed? 

“Answer.  In  uniform,  black  or  blue,  and  they  had  the 
name  Uline  up  over  here.  (Indicating  over  the  left  breast) 

“Question.  In  your  statement  yon  stated  a  man  drove  in 
the  garage  in  a  car,  can  yon  tell  me  what  kind  of  car  this 
was  and  where  this  man  parked  the  car? 

“Answer.  It  was  a  Ford  coupe,  he  drove  it  in  there  and 
A1  said  come  on,  let’s  hide,  and  we  got  in  the  back  of  a  truck. 
The  man  parked  the  car  on  the  left-hand  side  going  in  beside 
a  trash  barrel.  A1  said  that  this  man  wasn’t  the  one.  Then 
this  man  went  back  outside  and  closed  the  door. 

“Question.  About  how  long  did  you  and  A1  wait  after 
this  man  went,  before  the  man  came  in  that  A1  [328]  said 
he  was  waiting  for? 

“Answer.  About  15  minutes. 

“Question.  I  now  show  you  a  push  broom  with  a  three- 
foot  brush,  which  is  broken,  along  with  a  broom  handle, 
which  is  also  broken,  and  with  the  letter  ‘F’  and  a  square 
cut  on  the  pieces  of  this  broom  for  further  identification, 
and  ask  you  if  this  is  the  broom  you  mentioned  in  your 
statement? 

“Answer.  Yes,  sir. 

“Question.  Can  you  tell  me  how  this  brush  part  of  the 
broom  got  broken? 

“Answer.  After  I  hit  the  man,  I  throwed  it  down  and  it 
broke  on  the  floor. 

“Question.  What  part  of  the  garage  did  you  throw  tins 
broom  to  the  floor? 

“Answer.  By  the  small  door. 

“Question.  How  many  times  did  you  hit  the  above-men¬ 
tioned  man  while  in  Uline ’s  Garage  on  December  30, 1950.*’ 
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This  last  question,  ladies  and  gentlemen,  was  continued 
on  to  page  three  of  Frank  Proctor’s  statement 

“Questions  continued  by  Detective  Sergeant  Furr: 

“Answer.  Twice,  I  hit  the  man  twice,  on  the  back  of  the 
head  or  neck  the  first  time  and  he  fell  down,  and  then  I 
kicked  him  and  he  tried  to  get  up  and  [329]  I  hit  him 
again  back  of  the  neck. 

“Question.  Did  you  say  anything  to  this  man  before  you 
struck  him  with  the  broom  and  knocked  him  down? 

“Answer.  No,  sir. 

“Question.  Where  was  this  man  you  had  knocked  down 
lying  when  you  and  A1  left  the  garage? 

“Answer.  He  was  laying  on  the  garage  floor  near  the  front 
of  the  truck  and  on  the  right-hand  side. 

“Question.  Could  you  tell  me  whether  he  was  conscious 
or  unconscious  when  you  and  A1  left  him? 

“Answer.  No,  I  couldn’t. 

“Question.  Were  there  any  lights  on  in  this  garage  on 
the  above-mentioned  night? 

-  “Answer.  Two,  one  in  the  back  and  one  in  the  front, 
and  A1  turned  them  off. 

“Question.  When  did  A1  turn  these  lights  off? 

“Answer.  As  we  first  went  in  the  place. 

“Question.  How  did  you  and  A1  enter  this  garage? 

“Answer.  By  a  small  door  there  in  the  front,  A1  kicked 
the  door  open. 

“Question.  Who  paid  the  cab  fare  after  you  and  A1  left 
the  Uline  Garage  on  the  night  of  December  30, 1950? 

“Answer.  He  paid  both  cab  fares,  I  think  it  was 
[330]  forty  cents  back,  I  know  it  wasn’t  as  much  as  going 
over. 

“Question.  Where  did  A1  get  the  money  to  pay  the  cab 
driver  on  the  return  from  Uline’s  Garage  on  December  30, 
1950? 

“Answer.  Out  of  the  billfold  I  taken  from  the  man. 

“Question.  Did  you  know  either  the  cab  drivers  that  took 
you  and  A1  to  Cline’s  Garage  on  December  30, 1950,  or  the 
one  that  you  returned  to  8th  and  O  Streets,  Northwest? 

“Answer.  I  know  the  one  that  took  us  over  there,  I  call 
him  Fathead,  I  think  he  drives  an  East  Side  Cab,  he  hangs 
around  9th  and  O. 

“Question.  How  were  you  dressed  on  this  past  Saturday 
night  when  you  and  A1  went  to  Uline’s  Garage? 
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“  Answer.  In  my  field  jacket  and  my  coveralls  over  top 
of  it. 

“Question.  Where  are  those  coveralls  now? 

“Answer.  In  the  1400  block  of  Ninth  Street  in  an  apart¬ 
ment  building  under  some  stairs. 

“Question.  How  was  A1  dressed  on  the  night  of  December 
30, 1950,  when  you  and  he  went  to  the  Uline  Garage? 

[3313,“  Answer.  He  had  on  a  camel  hair  overcoat,  gray 
hat  and  blue  pants,  tan  shoes,  white  shirt 

“Question.  Were  you  drunk  or  sober  when  you  and  A1 
got  to  3rd  and  M  Street,  Northeast,  on  the  night  of  Decem¬ 
ber  30, 1950? 

“Answer.  I  wasn’t  drunk,  I  had  drank  about  two  half 
pints  that  day  and  part  of  this  was  after  we  got  back  to 
8th  and  O. 

“Question.  Was  A1  drunk  or  sober  when  you  and  he  got 
to  3rd  and  M  Streets,  Northeast  on  the  night  of  December 
30, 1950? 

“Answer.  He  wasn’t  drunk. 

“Question.  Have  you  seen  A1  since  the  night  of  Decem¬ 
ber  30, 1950? 

“Answer.  I  saw  him  in  a  beer  tavern  later  that  night, 
but  I  didn’t  say  anything  to  him.  Then  I  saw  him  Monday 
morning,  the  next  day  at  9th  and  O  and  he  had  one  of  the 
ice  tracks  then. 

“Question.  Did  you  and  A1  have  any  conversation  at  that 
time  as  to  what  had  happened  at  the  Uline  Garage  the 
previous  night? 

“Answer.  I  asked  A1  what  happened  and  he  said  the 
man’s  dead.  And  I  said  are  you  kidding. 

“Question.  Was  this  the  first  knowledge  that  you  had 
that  the  man  you  had  struck  the  night  before  was  dead? 

[332]  “Answer.  Yes,  sir.” 

This  is  now  the  fourth  page  of  the  statement  of  'Frank 
Junior  Proctor. 

“Questions  by  Detective  Sergeant  Furr  continued: 

“Question.  I  now  show  you  a  man’s  wallet,  which  now 
appears  to  be  black  in  color  and  ask  you  if  this  is  the  one 
you  took  from  the  man  you  struck  in  Uline’s  Garage  on  the 
-  night  of  December  30, 1950  and  which  you  stated  you  gave 
to  A1  at  the  same  time. 

“Answer.  Yes,  sir,  it  looks  like  the  one  but  I  thought  it 
was  brown,  and  I  remember  that  picture  there,  A1  laid  it 
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on  the  dresserwhen  he  was  counting  the  money  in  his  room. 
(Indicating  a  small  snapshot  of  a  soldier  in  uniform  with 
a  white  woman  sitting  beside  him.) 

•  •  “Question.  Did  this  wallet  have  any  blood  on  it  when  you 
saw  it  in  Al’s  room  when  he  was  counting  the  money? 

“Answer.  I  didn’t  see  any. 

“Question.  In  your  statement  you  also  said  that  A1  gave 
you  $37.00  as  your  share  of  what  was  in  the  above  wallet, 
can  you  tell  me  in  what  bills  this  money  was  inf 

“Answer.  It  was  a  twenty,  two  fives,  and  two  ones.  (At 
this  time  it  was  indicated  to  the  defendant  that  this  totaled 

[333]  $32.00,  he  then  stated  he  got  three  fives  instead  of 
two).  We  had  one  dollar  left  over  and  bought  the  half  pint 
of  whiskey. 

“Question.  What  happened  to  the  man’s  wallet  after  you 
and  A1  divided  the  money! 

-  “Answer.  A1  put  it  in  his  pocket  and  said  he  was  going 
to  do  away  with  it.  But  he  didn’t  tell  me  what  he  was  going 
to  do  with  it,  that  was  the  last  time  I  saw  it  till  now. 

*  “Question.  Did  you  tell  anyone  else  but  the  police  what 
you  and  A1  did  at  Uline’s  Garage  on  the  night  of  December 
30,1950? 

“Answer.  Yes,  sir,  I  told  that  lady  Ethel  Jackson,  the 
lady  at  the  restaurant  where  I  work  and  two  other  boys 
who  I  don’t  know,  (identified  by  police  as  Charles  Holmes 
and  Maurice  Dorsey). 

“Question.  When  did  you  tell  these  people  about  what 
happened  on  December  30, 1950! 

“Answer.  Tonight  after  I  was  arrested. 

“Question.  Did  you  also  hear  A1  tell  the  above  people 
what  happened? 

“Answer.  Yes,  sir. 

“Question.  Have  you  had  anything  to  eat  since  your  ar¬ 
rest  tonight?  - 

“Answer.  Yes,  sir,  I  had  two  ham  sandwiches  and  a  cup 

[334]  of  coffee. 

“Question.  Can  you  read  and  write? 

“Answer.  little  bit.  (At  this  time  the  defendant  was 
given  the  first  sheet  of  his  statement  and  asked  to  read  it 
aloud,. but  he  was  not  able  to  read  very  clearly.) 

“Question.  How  far  did  you  go  in  school? 

“Answer.  Fourth  grade. 
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“Question.  Is  there  anything  you  wish  to  add  to  this 
statement  that  has  not  already  Deen  covered? 

“Answer.  No,  sir. 

“Question.  Have  you  made  this  statement  and  answered 
my  questions  freely  and  voluntarily;  without  any  force  or 
promises  having  been  made  by  anyone  to  obtain  it? 

“Answer.  Yes,  sir. 

“Question.  Can  you  sign  your  name? 

“Answer.  Yes,  sir.” 

Then  next  appears  the  signature  over  his  typewritten 
name,  Frank  Junior  Proctor  and  the  same  by  the  witness, 
Lloyd  B.  Furr,  Lionel  Couture,  Mildred  E.  Bothget  and 
Robert  G.  Kirby.  Each  of  those  people,  other  than  Mrs. 
Rothget,  are  of  file  Metropolitan  Police. 

“Statement  read  to  defendant  by  Det  Couture.  Finished 
12:05  ajn.” 

[335]  On  each  of  these  pages  we  find  the  initials  of 
Mildred  E.  Rothget,  Lloyd  Furr,  Robert  Kirby  and  Lionel 
Couture.  They  appear  on  the  bottom  of  the  first  three  pages 
and  the  signatures  on  the  last  page. 

Would  you  ladies  and  gentlemen  like  to  see  the  statement? 

(The  statement  was  handed  to  one  of  the  jurors.) 

MR.  BACON:  If  Your  Honor  please,  the  Government 
moves  that  Government’s  Exhibit  5  for  identification  be 
admitted  in  evidence  at  this  time. 

It  is  the  Uline  Company  slip  with  Third  and  M  on  the 
back  of  it  that  Sergeant  Furr  recovered  from  Proctor. 

MR.  YASELLI :  I  object  to  it  at  this  time.  Your  Honor.  J 
don’t  think  there  is  any  evidence  by  the  witness  there  as  to 
whether  he  gave  this  voluntarily  or  it  was  taken  away  from 
him. 

THE  COURT :  Have  you  any  statement  to  make? 

MR.  WOOD :  I  just  want  to  object  to  it  on  behalf  of  de¬ 
fendant  Allen,  may  it  please  Your  Honor,  for  the  reason 
that  is  a  statement  that  has  been  made  here  by  Proctor,  as 
I  understand  the  Sergeant’s  testimony,  that  Proctor  is 
supposed  to  have  stated  it  was  given  to  him  by  Al.  I  may 
be  in  error  about  this,  but  I  think  that  should  be  included 
in  the  same  category  as  any  statements  made  by  Proctor  as 
having  relation  to  file  defendant  Allen. 

[336]  THE  COURT :  I  am  not  sure  I  follow  what  you 
say. 

MR.  WOOD:  I  don’t  doubt  it  It  wasn’t  well  put 
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What  I  mean  to  indicate  to  the  Court  is  that  the  only 
evidence  we  have  concerning  this  slip  is  a  statement  made 
by  Proctor  that  it  was  given  to  him  oy  Allen  and  that,  as 
Your  Honor  knows,  indicates  that  the  defendant  Allen  has 
given  a  slip  of  paper  to  the  defendant  Proctor,  a  white  slip 
of  paper,  having  on  it,  allegedly,  the  address  of  Uline. 

It  may  be  very  harmless,  but  I  am  sure  the  Government 
doesn’t  think  that  it  is  harmless,  and  I  want  to  object  to  it 
on  the  part  of  Allen  because  of  the  statement  made  there, 
purely  because  of  the  statement  made  by  Proctor  that  it 
was  given  to  him  by  Allen,  and  that  Proctor  ’s  statement  im¬ 
plicates  Allen,  and  I  want  to  object  to  it  on  that  ground. 

MB.  BACON :  If  Your  Honor  please,  I  believe  the  testi¬ 
mony  will  show  Allen  admitted  to  Sergeant  Furr  giving 
this  slip  to  Proctor. 

THE  COURT :  I  will  receive  the  slip. 

(The  slip  of  paper  was  received  in  evidence  as  Gov¬ 
ernment’s  Exhibit  No.  5.) 

MB.  BACON :  That  is  all  the  questions  I  have  on  direct, 
Your  Honor. 

CROSS-EXAMINATION 
BY  MB.  WOOD: 

Q  Sergeant  Furr,  you  testified  you  talked  with  Douglas 
[337]  about  this  case,  did  you  not,  Mr.  Douglas  ? 

A  Correct,  sir. 

Q  Now,  when  you  talked  to  Mr.  Douglas,  did  you  ask  him 
about  the  conditions  of  the  lights,  whether  or  not  they  were 
on  or  off  at  the  time  Mr.  Douglas  entered  the  Uline  Garage? 

A  I  probably  did.  I  don’t  recall  particularly. 

Q  You  don’t  recall  what  his  answer  might  have  been? 

A  If  I  recall,  I  don’t  like  to  guess,  he  wasn’t  sure  whether 
they  were  or  not. 

Q  Have  you  heard,  Sergeant,  since  you  have  been  in  at¬ 
tendance  here  in  respect  to  this  case,  that  the  witness  Doug¬ 
las  testified  that  when  he  came  into  the  garage  the  lights 
were  on? 

A  I  don’t  know  that,  no,  sir. 

Q  Now,  let  me  ask  you  a  question  about  Boddie,  or  Bod- 
die,  however  his  name  is  pronounced.  Did  he  at  any  time  in 
your  presence  at  Headquarters  make  a  statement  to  the 
effect  that  he  saw  the  defendant  Allen  get  in  a  taxicab  at 
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the  same  time  Proctor  crossed  the  street  toward  Uline?  Did 
Boddie  ever  make  that  statement  in  your  presence! 

A  No,  sir.  He  didn’t 

ME.  WOOD:  Your  Honor,  I  don’t  want  to  lengthen  this 
unduly. 

THE  COURT :  Yon  have  as  much  time  as  necessary. 

[338]  MR.  WOOD:  I  appreciate  that  I  knew  Your 
Honor  would  feel  that  way  about  it,  but,  nevertheless,  I 
don’t  want  to  take  up  time  unnecessarily. 

I  would  like  to  inquire  at  this  time  as  to  whether  or  not 
the  Sergeant  is  going  to  testify  with  respect  to  an  alleged 
statement  given  by  Allen.  If  he  is,  I  can  withhold  my  ques¬ 
tions,  and  do  it  all  at  the  same  time. 

ME.  BACON :  It  is  not  planned  that  the  sergeant  will,  at 
this  time. 

MR.  WOOD:  Thank  you. 

BY  ME.  WOOD: 

Q  Sergeant,  the  first  time  you  talked  to  Allen  about  this 
case  was  approximately  4:00  o’clock  at  the  Identification 
Bureau,  Headquarters,  is  that  right! 

A  That  is  correct,  sir. 

Q  I  believe  you  testified  that  you — if  I  am  mistaken  about 
this,  sergeant,  I  am  not  trying  to  mislead  you.  You  correct 
me,  will  you! 

A  I  will 

Q  Because  you  are  more  familiar  with  this  than  I  am. 
.Beginning  at  approximately  4 IX)  o’clock,  did  you  question 
him  until  about  4:30! 

A  I  wouldn’t  say  questioned  him,  no.  I  asked  him  a  few 
routine  questions  while  waiting  for  the  examination  to  be 
completed  by  Sergeant  Bohannon. 

[339]  Q  About  4:45  he  was  taken  to  the  Conference 
Boom! 

A  Quite  right;  yes,  sir. 

Q  And  he  remained  there  until  about  5 :30! 

A  That  is  correct,  sir. 

Q  Where  did  he  go  from  the  Conference  Boom,  ser¬ 
geant! 

A  As  a  result  of  that  conversation  we  took  him  to 
Ninth  and  0  where  he  was  to  point  out  this  other  fellow 
that  he  told  us  he  had  seen  go  Into  Uline’s  Garage. 
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:  Q  After  you  went  to  Ninth  and  0,  that- was  the  time 
yon  picked  np  Proctor,  then  yon  came  back  to  Headquar¬ 
ters? 

A  Correct,  sir. 

Q  And  yon  arrived  at  Headquarters  about  6:30? 

A  That  is  about  right,  yes. 

Q  Now,  yon  know,  of  course,  sergeant,  that  Allen  had 
been  interrogated  by  members  of  your  squad  at  the 
XJline  Company’s  offices  or  garage,  do  yon  not? 

A  I  don’t  know  that;  no  sir. 

Q  Did  yon  hear  that,  sergeant? 

A  I  know  that  he  had  been  sent  there  by  an  employee, 
or  something,  to  be  questioned. 

Q  Yon  can’t  help  ns  then,  with  respect  to  the  time  he 
was  interrogated,  questioned  or  talked  to  at  Cline’s, 
can  yon? 

A  No,  sir;  I  can’t 

[340]  Q  Before  yon  saw  him  at  4:00  o’clock? 

..  A  No,  sir. 

Q  At  6:30  were  yon  in  the  presence  of  Allen  at  that 
time,  when  yon  brought  him  back  to  headquarters? 

A  Yes,  I  was. 

Q  Can  yon  tell  us,  officer,  if  yon  know,  whether  or  not 
from  the  time  he  was  first  interrogated  at  Cline’s,  which 
I  understand  yon  are  not  sure  of,  can  yon  tell  ns  from 
that  time  on  until  6:30  whether  or  not  yon  know  of  your 
own  personal  knowledge  that  Allen  had  been  given  anything 
to  eat? 

A  He  wasn’t  from  about  4:00  or  shortly  thereafter 
until  6:30  when  I  was  talking  to  him. 

Q  Yes,  sir.  Was  that  the  time  that  yon  fixed  as  being 
the  time  the  defendants  and  yon  had  something  to  eat 
at  6:30? 

A  No;  we  ate  about  10:00  o’clock. 

Q  10:00  o’clock  at  night? 

A  Correct 

Q  From  6:30  yon  were  in  and  out  of  his  presence  np 
until  10:00  o’clock,  is  that  right? 

A  That  is  right. 

Q  From  6:30  to  10  .-00,  can  yon  tell  ns  or  can’t  yon  tell 
ns  whether  or  not  he  had  anything  to  eat? 

A  The  only  thing  I  recall,  I  know  sometime  during 
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[3*1]  the  questioning,  during  that  time  he  requested  a 
pack  of  cigarettes. 

Q  When  you  brought  him  back  at  6:30  were  you  in  his 
immediate  presence  at  that  time,  and,  if  so,  for  how  long 
a  time? 

A  immediately  he  got  back  I  was  talking  to  Proctor,  first, 
and  then  I  came  back  within  about  15  minutes,  maybe 
20,  and  talked  to  Allen  again. 

Q  That  was  in  the  General  Assignment  Office? 

A  That  is  correct 

Q  I  assume,  of  course,  Proctor  was  in  what  you  call 
the  Conference  Boom? 

A  The  Conference  Boom,  a  room  adjacent  to  the  Gen¬ 
eral  Assignment 

Q  From  6:30,  can  you  tell  us  how  long  Allen  remained 
in  the  General  Assignment  Office?  When  was  he  re¬ 
moved  subsequent  to  6:30  from  that  office? 

A  I  don’t  believe  he  left  it  again,  except  for  an  occasional 
drink  of  water  or  to  go  to  the  men’s  room,  until  he  was 
returned  to  the  Homicide  Office,  shortly  after  10:00  for 
his  typewritten  statement 

Q  Shortly  after  10:00? 

A  Correct. 

Q  Could  it  be.  Sergeant  Furr,  that  about  8:45  or  9:00 
he  was  taken  from  that  General  Assignment  Office  to 
[342]  the  Conference  Boom? 

A  Yes.  I  was  referring  to  the  whole  set-up  as  being 
the  General  Assignment 

Q  1  see.  You  don’t  distinguish  between  the  two  rooms, 
when  you  are  talking  about  the  length  of  time? 

A  Correct  sir. 

Q  Can  you  tell  us,  sergeant  whether  or  not  from  6:30, 
at  the  time  he  was  brought  back  to  Headquarters,  whether 
he  was  questioned,  commencing  again  at  6:30? 

A  No,  I  started  questioning  him  again  20  minutes  to 
a  half  hour  after  I  brought  Proctor  in. 

Q  I  mean  from  the  time  you  arrived  back  to  Head¬ 
quarters  at  6 :30  you  were  in  and  out  of  the  room,  were  you 
not? 

A  That  is  correct 

Q  Where  Allen  was  being  held? 

A  Correct 
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Q  At  that  tune  yon  were  in  the  room,  did  yon  hear 
him  being  questioned  by  any  other  officers,  or  did  yon, 
yourself,  ask  him  any  questions  at  that  time! 

A  I  asked  him  numerous  questions,  going  from  Proctor 
to  Allen;  yes,  sir. 

Q  And  the  other  officers  were  there  in  the  room  with  you 
when  you  were  with  Proctor! 

A  Correct,  sir. 

[343]  Q  Now,  there  came  a  time  when  you  took  Allen  to 
be  confronted  by  Proctor  in  the  Conference  Boom! 

A  That  is  right,  sir. 

Q  And  what  was  the  time  you  fixed  for  that,  sergeant! 

A  Somewhere  around  9  KX). 

Q  Around  9:00!  And  did  Allen  ever  make  any  state¬ 
ment  to  you  at  all  from  the  time  you  first  saw  him  at 
4:00  pjn.  until  or  during  the  time  that  you  took  him  to 
Uline  that  he  didn’t  have  anything  to  do  with  the  robbery 
or  the  murder  of  this  decedent!  Is  that  dear!  Maybe 
it  was  a  little  too  long.  Did  you  understand! 

A  I  follow  you.  It  is  a  little  confusing,  though.  The 
length  of  time. 

THE  COURT:  Will  you  restate  it! 

BY  MR.  WOOD: 

Q  Let  us  put  it  this  way.  From  the  time  you  first  saw 
Allen,  which  was  4:00  o’clock,  until  you  had  completed 
your  investigation  of  him,  your  interrogation  of  him,  at 
any  time  while  he  was  in  your  presence  or  custody,  did  he 
ever  say  to  you  that  he  had  nothing  to  do  with  the  robbery 
or  the  murder  of  this  man! 

A  I  can  answer  that  with  an  explanation. 

Q  Yes,  sir. 

A  About  the  first  10  or  15  minutes  that  we  arrived  at 
the  Conference  Room,  he  denied  knowing  anything  about  it 
[344]  But  after  I  called  his  attention  to  the  fact  that  he 
had  lied  about  going  to  a  movie,  and  lied  about  being  ques- 
tioned  all  night  the  previous  night,  about  having  been  in  the 
custody  of  the  police,  then  he  told  me  he  did  know  something 
about  it  that  he  had  seen  this  other  fellow  go  into  the 
garage. 

Q  That  he  had  seen  the  other  fellow  go  in  the  garage! 

A  Correct 
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Q  What  time  did  he  make  that  statement  to  yon,  ser¬ 
geant? 

A  That  was  around  five  o’clock,  or  a  little  after,  just 
before  we  went  to  Ninth  and  0  in  an  effort  for  him  to  point 
out  this  other  fellow  later  identified  as  Proctor. 

Q  At  5:00  o’clock  when  he  made  that  statement  to  you 
that  he  had  seen  someone  else  go  in  the  garage,  had  he,  up 
until  that  time,  denied  that  he  had  in  any  way  participated 
in  this  offense? 

A  That  is  correct 

Q  Now,  subsequently  to  5:00  o’clock,  you  took  him  on 
this  search  to  find  the  man  he  said  he  had  seen  go  in  the 
garage,  and  he  thought  he  might  be  at  Ninth  and  0? 

A  He  took  us,  sir. 

Q  I  mean  you  went  with  him. 

A  Correct,  sir. 

Q  Now,  when  you  got  this  man  who  was  later  identified 
[345]  to  you  as  Proctor,  and  you  brought  him  back  to 
Headquarters  together  with  Allen,  I  believe  Proctor  went 
in  a  separate  vehicle,  and  Allen  in  another  one? 

A  Correct. 


Q  What  time  did  you  arrive  back  at  Headquarters,  ser¬ 
geant? 

A  In  the  neighborhood  of  6:30  or  a  quarter  of  seven. 

Q  Now,  from  5:00  until  6:30  did  you  have  any  conversa¬ 
tion  with  Allen  with  respect  to  his  complicity  in  this  crime? 

A  Yes,  in  respect  to  what  he  had  seen  this  fellow  un¬ 
known  to  him  at  that  time  do,  and  where  he  went. 

Q  Other  than  the  fact  that  he  told  you  that  he  thought  he 
knew  the  man  that  went  into  Uline’s,  did  he  up  until  7:00 
o’clock  deny  that  he,  himself,  had  anything  to  do  with  the 
offense? 

A  Denied  that  he  had  gone  into  the  garage  behind  this 
fellow  known  as  Oatmeal,  but  he  stated  that  he  had  received 
$20  of  the  proceeds,  after  he  had  gotten  into  the  cab  just  as 
they  left  the  scene. 

Q  When  did  he  tell  you  that,  sergeant? 

A  That  was  before  we  went  out  to  arrest  Proctor. 

Q  He  said  Proctor  had  given  him  $20? 

A  .Correct,  sir. 

Q  Did  he,  at  any  time  after  making  that  statement' to 
you,  or  did  he  at  any  time  before  he  made  the  statement 
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[346]  to  you,  indicate  to  yon  that  Proctor  owed  him  any 
moneyf 

•  A  No,  sir. 

'  Q  Did  he  explain,  sergeant,  when  he  said  Proctor  had 
given  him  $20  why  Proctor  gave  $20? 

'  A  In  fact  he  said  he  didn’t  know  why  he  gave  him  $20. 
.  Q  He  didn’t  know  why  he  gave  him  $20 T 
A  Correct. 

•  Q  When  yon  were  np  at  mine’s,  sergeant,  did  there  come 
a  time  when  they  were  going  around  behind  the  garage 
that  Allen  asked  Proctor,  “Which  way  did  yon  go  to  get 
in  here?” 

-•  A  No,  sir. 

-  Q  He  didn’t  ask  him  that  question  in  your  presence? 

A  No,  sir;  he  did  not 

1 0/ Now,  you  say  there  was  a  lady,  Mrs.  Jackson,  who  was 
brought  to  Police  Headquarters? 

A  Correct,  sir. 

Q  What  time  was  it  she  was  confronted  by  Allen  and 
Proctor,  or  vice  versa? 

*  A  Some  time  after  9:00,  probably  9:20  to  9:30.., 

Q  And  did  you  at  that  time  have  Proctor  repeat  his*  story 
in  her  presence? 

-  A  Yes,  sir,  I  did. 

Q  And  why  did  you  do  that,  sergeant? 

'A  It  is  quite  common  to  have  a  defendant  relate 

[347]  his  statement  or  story  to  a  member  of  the  family  or 
his  employer,  as  a  protection  to  him. 

Q  Yes.  Now,  Proctor,  at  the’ time  of  this  alleged  offense 
was  employed  by  Mrs.  Jackson? 

A  Correct,  sir. 

Q  And  it  is  your  practice  to  have  them  repeat  the  .story 
because  of  that  association? 

A  On  occasions;  yes,  sir. 

Q  And  that  is  for  the  benefit  of  the  defendant? 

A  Correct,  sir. 

Q  All  right.  Now,  did  you  have  Allen  repeat  his  story  be¬ 


fore  Mrs.  Jackson? 

A  I  did. 

Q  Now,  will  you  tell  us,  sergeant,  why  you  did  that?. 


Q  What  time  did  he  make  that  statement  to  yon,  ser¬ 
geant? 

A  That  was  around  five  o’clock,  or  a  little  after,  just 
before  we  went  to  Ninth  and  O  in  an  effort  for  him  to  point 
ont  this  other  fellow  later  identified  as  Proctor. 

Q  At  5:00  o’clock  when  he  made  that  statement  to  yon 
that  he  had  seen  someone  else  go  in  the  garage,  had  he,  up 
until  that  time,  denied  that  he  had  in  any  way  participated 
in  this  offense? 

A  That  is  correct 

Q  Now,  subsequently  to  5:00  o’clock,  you  took  him  on 
this  search  to  find  the  man  he  said  he  had  seen  go  in  the 
garage,  and  he  thought  he  might  be  at  Ninth  and  0? 

A  He  took  us,  sir. 

Q  I  mean  you  went  with  him. 

A  Correct,  sir. 

Q  Now,  when  you  got  this  man  who  was  later  identified 
[345]  to  you  as  Proctor,  and  you  brought  him  back  to 
Headquarters  together  with  Allen,  I  believe  Proctor  went 
in  a  separate  vehicle,  and  Allen  in  another  one? 

A  Correct. 


Q  What  time  did  you  arrive  back  at  Headquarters,  ser¬ 
geant? 

A  In  the  neighborhood  of  6:30  or  a  quarter  of  seven. 

Q  Now,  from  5:00  until  6:30  did  you  have  any  conversa¬ 
tion  with  Allen  with  respect  to  his  complicity  in  this  crime? 

A  Yes,  in  respect  to  what  he  had  seen  this  fellow  un¬ 
known  to  him  at  that  time  do,  and  where  he  went 

Q  Other  than  the  fact  that  he  told  you  that  he  thought  he 
knew  the  man  that  went  into  Uline’s,  did  he  up  until  7:00 
o’clock  deny  that  he,  himself,  had  anything  to  do  with  the 
offense? 

A  Denied  that  he  had  gone  into  the  garage  behind  this 
fellow  known  as  Oatmeal,  but  he  stated  that  he  had  received 
$20  of  the  proceeds,  after  he  had  gotten  into  the  cab  just  as 
they  left  the  scene. 

Q  When  did  he  tell  you  that,  sergeant? 

A  That  was  before  we  went  out  to  arrest  Proctor. 

Q  He  said  Proctor  had  given  him  $20? 

A  .  Correct,  sir. 

Q  Did  he,  at  any  time  after  making  that  statements  to 
you,  or  did  he  at  any  time  before  he  made  the  statement 
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[346]  to  yon,  indicate  to  yon  that  Proctor  owed  him  any 
money? 

*  A  No,  sir. 

•'  Q  Did  he  explain,  sergeant,  when  he  said  Proctor  had 
given  him  $20  why  Proctor  gave  $20? 

A  In  fact  he  said  he  didn’t  know  why  he  gave  him  $20. 
•.  Q  He  didn’t  know  why  he  gave  him  $20? 

A  Correct. 

•  Q  When  yon  were  np  at  Uhne’s,  sergeant,  did  there  come 
a  time  when  they  were  going  around  behind  the  garage 
that  Allen  asked  Proctor,  “Which  way  did  yon  go  to  get 
in  here?” 

A  No,  sir. 

•  Q  He  didn’t  ask  him  that  question  in  your  presence? 

A  No,  sir;  he  did  not 

"  Qf  Now,  yon  say  there  was  a  lady,  Mrs.  Jackson,  who  was 
brought  to  Police  Headquarters? 

A  Correct,  sir. 

Q  What  time  was  it  she  was  confronted  by  Allen  and 
Proctor,  or  vice  versa?  • 

*  A  Some  time  after  9:00,  probably  9:20  to  9:30.., 

Q  And  did  yon  at  that  time  have  Proctor  repeat  his- story 
in  her  presence? 

•  A  Yes,  sir,  I  did. 

Q  And  why  did  yon  do  that,  sergeant? 

A  It  is  quite  common  to  have  a  defendant  relate 

[347]  his  statement  or  story  to  a  member  of  the  family  or 
his  employer,  as  a  protection  to  him. 

Q  Yes.  Now,  Proctor,  at  the' time  of  this  alleged  offense 
was  employed  by  Mrs.  Jackson? 

A  Correct,  sir. 

Q  And  it  is  your  practice  to  have  them  repeat  the  .story 
because  of  that  association? 

A  On  occasions;  yes,  sir. 

Q  And  that  is  for  the  benefit  of  the  defendant? 

A  Correct,  sir. 

Q  All  right.  Now,  did  yon  have  Allen  repeat  his  story  be¬ 
fore  Mrs.  Jackson? 

A  I  did. 

Q  Now,  will  yon  tell  us,  sergeant,  why  yon  did  that?..*. 
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A  Yes,  sir,  because  he  was  involved  by  Proctor  in  her 
presence. 

Q  Bnt  will  yon  tell  ns  whether  or  not  that  was  a  deviation 
from  your  routine  for  the  reason  that  Allen  was  not  related 
to  the  lady,  nor  was  he  employed  by  her! 

A  No,  sir;  there  was  no  deviation.  I  let  him  repeat  his 
story  because  Proctor  had  involved  him,  and  that  was  for 
his  protection,  to  tell  his  side  of  the  story,  as  to  what  had 
happened. 

Q  Did  there  come  a  time,  if  yon  know,  when  Allen’s  state¬ 
ment  was  reduced  to  writing? 

[348]  A  Yes,  sir;  there  was. 

Q  Tell  ns  the  time,  please. 

A  It  was  just  near  the  time  that  Proctor — I  don’t 
know  whether  it  was  a  few  minutes  before  or  after.  We 
all  started  about  the  same  time,  about  10:20. 

Q  All  right,  about  10:20.  Did  there  come  a  time  when 
Allen  was  requested  to  sign  a  statement  that  was  pre¬ 
sented  to  him,  if  you  know? 

A  I  remember  him  signing.  I  don’t  know  how  it  come 
about  that  he  signed. 

Q  Did  you  observe  Allen  just  prior  to  his  signing 
that  paper? 

A  Yes,  I  did. 

Q  And  can  you  tell  me  what,  if  anything,  he  did  with 
the  paper  before  he  signed  it  A  He  read  the  paper. 
That  is  about  all - 

Q  Do  you  know  how  long  he  had  the  paper  before 
he  signed,  sergeant? 

A  The  exact  time,  no.  I  do  know  he  had  it  for  quite 
a  while,  because  we  were  waiting  for  him  prior  to  going 
back  to  mine’s. 

Q  Now,  will  you  explain  to  us,  please,  how  it  is  that 
the  statement  was  completed  approximately  10:20  and 
it  was - 

THE  COURT :  Not  completed.  Started,  you  mean.  You 
[349]  said  “completed  at  10:20.” 

MR.  WOOD:  That  was  my  understanding. 

THE  WITNESS:  Started  at  10:20. 

BY  MR.  WOOD: 

Q  Started  at  10:20? 

A  Correct 
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Q  Can  you  tell  us,  sergeant,  when  it  was  completed,  that 
is,  when  it  was  out  of  the  typewriter! 

A  The  one  I  took  was  completed  at  12:05,  and  the  one 
taken  from  Allen  would  have  noted  on  the  bottom.  I  don’t 
know  the  exact  time.  I  do  know  it  was  sometime  after 
Proctor’s. 

Q  Sergeant,  will  you  tell  us  if  a  statement  was  reduced 
to  writing  at  a  certain  time,  what  do  you  expect  us  to 
gather  from  that,  that  it  was  completely  reduced  to  writ¬ 
ing,  or  it  was  begun  to  be  reduced  to  writing? 

A  That  it  was  started  at  a  certain  time  as  noted  on  the 
top,  and  completed  at  the  bottom. 

Q  But  I  mean  if  you  made  a  statement  this  statement 
was  reduced  to  writing  at  a  certain  time,  when  do  you - 

A  That  means  it  was  started  at  that  time. 

Q  Started  at  that  time? 

A  Correct 

Q  Will  you  tell  us,  sergeant,  how  long  after  the  state¬ 
ment  was  completed  by  the  typist  that  Allen,  as  you  say, 
[350]  put  his  signature  on  it? 

A  That  I  don't  know,  sir.  I  know  it  was  some  time 
that  he  sat  reading  it  The  exact  time,  I  don’t  recall.  I 
was  quite  busy  with  Proctor. 

Q  Sergeant,  you  say  at  one  time  during  this  questioning 
of  Allen,  you  confronted  him  with  the  fact  that  he  had 
not  told  you  the  truth  about  going  to  the  movie? 

A  Correct,  sir. 

Q  And  he  had  not  told  you  about  being  in  the  vicinity 
of  UHne  on  December  30? 

A  Correct,  sir. 

Q  Now,  at  the  time  you  made  that  observation  to  Allen 
about  not  telling  you  the  truth,  what,  if  anything,  did 
he  say  in  reply  to  that? 

A  I  asked  him,  of  course,  why  he  had  told  us  that  origi¬ 
nally,  and  he  told  me  that  he  didn’t  want  to  be  involved  in 
what  happened  over  there,  and  neither  did  he  want  to  be 
questioned  at  all  about  it  by  the  police. 

Q  Did  he  make  any  statement  to  you  at  that  time  he 
didn't  want  to  involve  anybody,  that  he  felt  it  was  none 
of  his  affair? 

A  No,  he  didn’t  want  to  get  involved. 
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*  .  Q  He  didn’t  make  that  statement  to  yon  that  1  just 
asked  yon? 

.  A  No,  sir. 

[351]  MB.  WOOD:  That  is  all  we  have,.  Your  Honor, 
Thank  you. 

CROSS-EXAMINATION 

BY  MB.  YASELLI:  .  , 

Q  Sergeant,  Hie  first  time  yon  saw  the  defendant  Proc¬ 
tor  was  on  January  2?  . 

A  That  is  correct,  sir. 

Q  And  yon  saw  him  at  the  place  of  business  where 
he  worked,  is  that  right? 

A  Yes,  sir;  I  did. 

Q  Where  is  that? 

A  That  is  at  Ninth  and  0  Street,  on  the  northeast 
corner,  known  as  Peache’s  Delicatessen. 

Q  Besides  yourself,  what  other  officers  were  present? 

A  Sergeant  Schwab  "went  with  me  into  the  delicatessen 
while  Sergeant  Oosman  waited  down  the  street  a  short 
distance. 

Q  And  Allen  was*  waiting  with  the  other  sergeant? 

*  A  Correct,  sir. 

Q  When  you  approached  the  defendant  Proctor  did 
you  place  him  right  under  arrest? 

*  A  Yes,  sir,  I  did,  asked  him  his  name  and  toldhim  he 
was  under  arrest 

Q  Did  you  tell  him  he  had  the  right  to  consult  with 
a  lawyer? 

[352]  A  No,  sir,  I  did  not 

Q  Did  you  tell  him  he  had  a  right  to  communicate  with 
relatives  of  his*  or  anything?  - 
A  No,  I  didn’t 
Q  Did  the  other  officer? 

A  Not  in  my  presence. 

Q  Was  he  told  that  at  any  time  after  you  arrested  him? 
A  Not  by  me;  no,  sir. 

Q  When,  for  the  first  time,  was  he  told,  if  you  know, 
that  he  had  a  right  to  consult  an  attorney  before  he  said 
anything? 

A  Not  by  me  at  any  time.  *?  - 


Q  Did  yon  ask  him  questions  when  you  arrested  him  at 
the  luncheon,  or  the  delicatessen? 

A  Only  his  name  and  where  he  lived  and  if  he  worked 
there,  just  a  routine  question. 

Q  Did  you  tell  him  what  he  was  being  arrested  for? 

'  A  Not  at  that  time;  no,  sir. 

Q  And  you  didn’t  advise  him  at  all  of  his  constitu¬ 
tional  rights  at  that  time? 

A  No,  sir;  I  did  not. 

Q  Did  the  defendant  Proctor  make  any  resistence  ? 

A  None  whatever;  no,  sir. 

Q  Did  he  tell  you  anything  that  proved  to  be  a'  lie 

[353]  later,  proved  to  be  untrue? 

A  You  mean  did  he  tell  me  anything  then  that  proved  to 
be  untrue  later? 

Q  At  that  time,  that  afterwards,  when  you  checked  up 
the  statement. 

A  Quite  a  few  statements  he  told  me  that  I,  of  course, 
couldn’t  prove  whether  he  was  lying,  or  Allen  was  lying. 

Q  Did  you  check  them  up  ? 

A  The  best  that  we  could;  yes.  Those  statements-^- — 

Q  Was  there  anything  that  he  said  to  you  that  you 
actually  know  was  not  true? 

A  Not  that  I  am  positive  of;  no,  sir. 

Q  Did  you  ask  him  why  he  had  hit  this  man  and  robbed 
this  man? 

A  He  says  Allen  asked  him  to  help  him,  that  he  first 
thought  he  was  supposed  to  borrow  some  money  or  help 
him  collect  some  money  from  the  man  Allen  had  borrowed 
from,  but  then,  after  he  arrived  at  Third  and  L  Streets  and 
met  Allen  over  there  about  a  half  hour  before  he  went  into 
the  garage,  that  Allen  had  told  him  the  purpose  of  being 
there. 

Q  Did  he  state  what  the  purpose  was? 

A  Was  to  rob  a  man  known  as  Oatmeal  that  carried  quite 
a  number  of  C.OJ).  orders,  that  he  knew  carried  quite 

[354] ..  a  sum  of  money  in  his  pockets. 

Q  This  was  just  a  half  an  hour  before  it  actually  hap¬ 
pened? 

A  Correct,  sir.  - 

Q  And  before  that  he  knew  nothing  about  it? 
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A  Before  that  he  understood  he  was  supposed  to  help 
him  collect  some  money  that  someone  owed  Allan. 

Q  When  did  he  tell  you  that  he  received  that  slip  of 
paper,  Government’s  Exhibit  5! 

A  He  told  me  on  Saturday  morning. 

Q  The  same  Saturday,  the  same  day,  December  30th,  or 
the  week  before! 

A  That  is  the  Saturday  1  took  him  to  mean,  I  didn’t  ques¬ 
tion  him  further.  He  told  me  he  had  seen  Allen  on  Satur¬ 
day  morning,  and  he  had  given  him  a  slip  of  paper. 

Q  Did  he  tell  you  he  didn’t  go  to  the  place! 

A  Said  he  didn’t  meet  him  as  planned,  that  Allen  came 
there  and  they  went  from  there  by  cab. 

Q  Did  he  tell  you  what  time  Allen  came  to  see  him! 

A  Around  5:00,  or  shortly  thereafter. 

Q  Did  he  tell  you  what  time  he  was  supposed  to  go  to 
meet  Allen  at  Uline’s,  according  to  the  Government’s  Ex¬ 
hibit  No.  5,  when  Allen  gave  him  Government’s  Exhibit  5! 

A  Yes,  sir,  he  was  supposed  to  meet  him  at  5  .*00. 

Q  At  5:00! 

[355]  A  Yes,  sir. 

Q  And  Allen,  you  said,  met  him  at  his  place  of  business  at 
5:00,  is  that  correct ! 

A  Correct,  sir. 

Q  How  was  that  explained,  that  Allen  went  to  his  place 
of  business  at  5:00,  when  Allen  expected  him  at  Uline’s  at 
5:00! 

A  No,  sir;  it  wasn’t 

Q  So  that  you  are  not  sure  that  that  slip  was  given  by 
Allen  to  Proctor  a  week  before! 

THE  COURT:  He  says  he  doesn’t  know  which  Saturday. 

MR.  YASELLI:  I  just  want  to  get  his  answer. 

THE  COURT:  Is  that  correct! 

THE  WITNESS:  That  is  correct 

BY  MR.  YASELLI: 

Q  When  Proctor  told  you  he  didn’t  know  anything  about 
what  Allen  wanted  him  to  do  except  to  help  him  collect  some 
money,  was  Allen  present! 

A  Yes,  he  was  doing  the — when  they  were  confronted  in 
General  Assignment  they  were,  around  9:00  o’clock. 

Q  Did  Allen  make  any  response  to  that! 


A  No,  he  didn’t  Allen  says  he  had  planned  it  and  he 
was  supposed  to  come  over  there,  and  I  didn’t  go  into  it  as  to 
how  much  he  had  told  him  prior  to  that  He  said,  Proctor 
kept  insisting,  “I  have  a  job  for  you,  I  have  a  job  to 


Q  Allen  told  you  he  had  planned  this  robbery? 

A  That  is  right 

Q  And  did  he  tell  you  whether  Proctor  knew  anything 
about  what  he  had  planned,  or  what  he  had  in  mind  to  do? 

A  No,  sir;  he  didn’t 

Q  Didn’t  Proctor  tell  you  or  make  that  sort  of  a  state¬ 
ment,  that  it  was  due  to  die  whiskey  that  he  drank  that  he 
did  what  he  did? 

A  No;  he  didn’t  make  it  to  me.  He  told  me  he  wasn’t 
drunk. 

Q  Did  he  tell  you  he  drank  whiskey? 

A  Oh,  yes. 

Q  Before? 

A  Oh,  yes. 

Q  Did  he  tell  you  how  much  whiskey  he  drank? 

A  Got  a  half  pint  before  they  left,  a  half  pint  after  they 
got  over  there,  and  a  half  pint  after  they  got  back. 

Q  Did  he  tell  you  as  to  whether  he  drank  any  whiskey 
when  four  of  them  were  together? 

A  Yes,  that  is  the  half  pint  I  am  referring  to  they  said 
they  got  when  they  got  over  there,  the  four  of  them  split  it 

Q  He  didn’t  say  he  and  Allen  drank  two  half  pinta 
[357]  before  that? 

A  I  recall  him  saying  they  got  one  before  they  left  the 
place. 

Q  Before  they  left? 

A  Ninth  and  0. 

Q  Ninth  and  0? 

A  Right  '  t 

Q  And  not  two  half  pints?  < 

A  One  half  pint  if  I  remember.  * 

Q  One  half  pint?  ’ 

A  Yes,  sir.  1 

Q  You  are  positive  of  that? 

A  As  I  recall  it  yes,  sir.  I 


•  MR.  YASELLI:  That  is  all.  •  \ 

I  MR.  BACX)N:  No  redirect,  Your  Honor. 

•  THE  COURT:  All  right,  sergeant.  You  step  down. 

(Witness  excused.) 

MB.  BACON:  Does  Your  Honor  wish  to  continue  now? 
THE  COURT:  Have  you  another  witness? 

:  MR.  BACON:  I  have  another  witness  available,  Your 
Honor. 

THE  COURT:  All  right.  Suppose  we  go  until  4:00 
o’clock. 

MR.  BACON:  Sergeant  Couture. 

Thereupon — 

[358]  LIONEL  COUTURE 

was  called  as  a  witness  on  behalf  of  the  United  States  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

DIRECT  EXAMINATION 
...  BY  MR.  BACON: 

Q  Your  foil  name  and  assignment,  officer. 

,  A  Lionel  Couture,  detective,  assigned  to  the  Homicide 
Squad,  Metropolitan  Police. 

i  Q  Were  you  so  assigned  on  the  31st  of  December,  1950? 
A  I  was. 

Q  And  what.case  were  you  working  on  that  day?  Was 
it  this  case? 

-  A  That  is  correct. 

Q  And  did  you  have  an  occasion  to  go  to  the  Uline 
Garage? 

A  I  did,  sir. 

Q  And  what  did  you  do  there  at  the  garage? 

A  About - 

Q  What  time  did  you  go  there? 

A  I  arrived  there  about. 7  :15  in  the  evening  and  made  a 
certain  examination  of  the  garage  and  trucks  and  talked 
to  certain  people,  and  then  went  to  Casualty  Hospital 
Q  This  is  on  December  31st? 

A  That  was  December  30,rsir.  '  -  •'  ■  • 

[359]  Q  Let  me  show  you  what  has  been  -  marked 


Government’s  Exhibit  No*  6  for  identification  and  ask -you 
if  you  can  identify  it? 

'A  Yes,  sir. 

'  Q  What  is  itf 

A  That  is  the  broom  that  was  lying— these  two  parts 
were  in  a  bucket,  trash  bucket,  in  the  TJline  Garage,  on 
Third  Street,  Northeast,  and  these  two  parts  were  toward 
the  back  and  a  little  bit  to  the  left  as  you  go  in  to  the  garage. 

'  MR.  BACON:  May  the  record  please  show  the  officer 
is  indicating  the  handle  part  of  Exhibit  6. ' 

THE  WITNESS:  That  is  the  handle,  yes,  sir.  I  cut 
an  “F”  for  some  kind  of  a  mark.  Yes,  an  “Fl”  I  cut 
these  on  here  myself.  7  -  --  - 

, -And  the  brush  bar  was  lying  on -  the  floor  near  the 
door.  That  is,  between  the  big  overhead  door  and  the 
small  door,  up  against  the  wall.  It  was  in  one  piece,  and 
it  was  just  being  held  together  by  a -  sliver  here.  When  I 
picked  it  up,  it  fell  apart 

BY  MR.  BACON:  .  •  ' 

Q  When  you  found  those,  where'  did  you  take  them, 
please  f  A 

A  They  were  placed  in  the  back  of  the  cruiser,  and  then 
taken  to  the  office  of  the  Homicide  Squad  and  kept  there 
[360]  until  the  3rd  of  January,  when  I  sent- it  up  to-  the 


Property  Clerk’s  Office:  7  .  .  «  ' 

Q  On  January  2nd,  did  you  work  that  evening,  the  eve¬ 
ning  of  the  second :of  January?  -  : 

A  Yes,  sir.  I  went  to  work  about  7:301  *  '  - 

Q  And  were  you  present  with  Sergeant  Furr  when  he 
interrogated  the  defendant  Proctor?1  '  '  ‘  , 

A  I  was  present  when  Proctor  made  the  statement  ~ 
Q  And  you  read  that  statement  to  Proctor?  ...  ^ 

A  I  believe  I  did,  sir.  I-  can’t  say  /without  checking 
the  statement  It  would  say  on  the  statement 

' '  Q  I  am  showing  you  Government  Exhibit  4.  Would 
you  check  it?  ;• .  . V  , - 

A  Yes,  sir.  I  read  this  statement  .to  Proctor.  I  initialed 
each  page,  and  the  last  page  signed  in  fulL  . 

‘  THE  COURT:  The  statement  is. Government’s  Exhibit 
No.  4?  *,  * 
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MB.  BACON:  4,  Tour  Honor. 

THE  COURT:  All  right 

MR.  BACON :  At  this  time,  if  Your  Honor  please,  the 
Government  moves  to  admit  Government’s  Exhibit  No.  6, 
which  is  the  broom,  into  evidence. 

MR.  YASELLI :  I  object  for  the  purpose  of  the  record. 
Your  Honor,  because  I/lon’t  recall  that  there  was  any  evi¬ 
dence  to  show  that  the  defendant  ever  admitted  that  that 
[361]  is  the  broom  that  was  used  in  the  alleged  assault 
made  on  Schomber. 

MR.  BACON:  If  Your  Honor  please - 

THE  COURT:  Wait  a  minute.  Do  you  have  anything 
to  say? 

MR.  WOOD:  I  would  just  like  to  ask  one  preliminary 
question. 

THE  COURT:  A  preliminary  questiont  You  may. 

BY  MR.  WOOD: 

Q  Sergeant  Couture,  you  discovered  these  articles  in 
the  garage,  did  you  notT 

A  Yes,  sir. 

Q  And  I  believe  you  testified  you  placed  them  in  the 
cruiser? 

A  Yes,  sir. 

Q  And  that  they  got  to  Headquarters? 

A  That  is  correct 

Q  And  that  on  January  3  you  turned  them  over  to  the 
Property  Clerk? 

A  Yes,  sir. 

Q  Did  you  turn  them  over  to  the  Property  Clerk  per¬ 
sonally? 

A  I  did,  sir. 

Q  Did  you  take  them  out  of  the  cruiser  and  take  than 
to  the  room  in  Headquarters? 

[362]  A  I  cannot  say. 

Q  Did  you  see  where  they  were  put  while  in  the  room? 

A  In  the  Office  of  the  Homicide  Squad. 

Q  Did  you  see  them  placed  there? 

A  Yes,  sir. 

Q  And  you  personally  took  them  to  the  Property  Cleric? 

A  Yes,  sir. 


MB.  WOOD:  I  have  no  objection  to  the  admission. 
THE  COUBT:  All  right  They  will  be  received. 

(The  broom  was  received  in  evidence  as  Govern¬ 
ment’s  Exhibit  No.  6.) 

MB.  BACON:  Is  that  over  counsel’s  objection! 

THE  COUBT:  He  has  objected. 

MB.  BACON :  Will  you  indulge  me  just  a  second! 

BY  MR  BACON: 

Q  Sergeant,  I  am  going  to  show  you  Government’s  Ex¬ 
hibit  No.  5  for  purposes  of  identification  and  ask  you  if 
you  have  ever  seen  it  before! 

A  Yes,  sir. 

Q  And  where  did  you  see  it,  sir! 

A  On  February  13  I  picked  that  coat  up  from  Sergeant 
Bohannon  in  the  office  of  the  Identification  Bureau,  made 
return  and  took  it  up  to  the  Property  Clerk’s 


a  property 
Office. 

MR  BACON:  I  have  no  further  questions  of  the  officer, 
[363]  Your  Honor. 

CBOSS  EXAMINATION 
BY  MB.  YASELLI: 

Q  Did  you  talk  to  the  defendant  Proctor  at  all  on  January 
2nd,  1951! 

A  I  didn’t  do  the  actual  questioning.  I  sat  there  while 
Sergeant  Furr  questioned  Proctor. 

Q  When  was  the  first  time  you  started  your  questioning 
at  tiie  police - 

A  The  first  time  I  talked  to  Proctor  or  was  present  when 
Sergeant  Furr  talked  to  him  was  about  9:00 — it  was  some 
time  after  9:00, 9:00  o’clock  in  the  evening  of  the  2nd. 

Q  Did  you  advise  Proctor  of  his  constitutional  rights  at 
the  time! 

A  I  didn’t  Sergeant  Furr  did. 

Q  In  your  presence!  , 

A  Yes,  sir. 

Q  Did  you  advise  him  he  had  a  right  to  consult  with 
counsel! 

A  I  did  not 
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MR  BACON:  4,  Tour  Honor. 

THE  COUBT:  All  right 

MR  BACON:  At  this  time,  if  Your  Honor  please,  the 
Government  moves  to  admit  Government’s  Exhibit  No.  6, 
which  is  the  broom,  into  evidence. 

MR  YASELLI :  I  object  for  the  purpose  of  the  record, 
Your  Honor,  because  I  -don’t  recall  that  there  was  any  evi¬ 
dence  to  show  that  the  defendant  ever  admitted  that  that 
[361]  is  the  broom  that  was  used  in  the  alleged  assault 
made  on  Schomber. 

MB.  BACON:  If  Your  Honor  please - 

THE  COUBT:  Wait  a  minute.  Do  you  have  anything 
to  say! 

MB.  WOOD:  I  would  just  like  to  ask  one  preliminary 
question. 

THE  COUBT:  A  preliminary  question?  You  may. 

BY  MR  WOOD: 

Q  Sergeant  Couture,  you  discovered  these  articles  in 
the  garage,  did  you  nott 

A  Yes,  sir. 

Q  And  I  believe  you  testified  you  placed  them  in  the 
cruiser! 

A  Yes,  sir. 

Q  And  that  they  got  to  Headquarters? 

A  That  is  correct 

Q  And  that  on  January  3  you  turned  them  over  to  the 
Property  Clerk! 

A  Yes,  sir. 

Q  Did  you  turn  them  over  to  the  Property  Clerk  per¬ 
sonally? 

A  I  did,  sir. 

Q  Did  you  take  them  out  of  the  cruiser  and  take  than 
to  the  room  in  Headquarters! 

[362]  A  I  cannot  say. 

Q  Did  you  see  where  they  were  put  while  in  the  room? 

A  In  the  Office  of  the  Homicide  Squad. 

Q  Did  you  see  them  placed  there? 

A  Yes,  sir. 

Q  And  you  personally  took  them  to  the  Property  Clerk? 

A  Yes,  sir. 


MB.  WOOD:  I  have  no  objection  to  the  admission. 
THE  COUBT:  All  right  They  will  be  received. 

(The  broom  was  received  in  evidence  as  Govern¬ 
ment’s  Exhibit  No.  6.) 

MR.  BACON:  Is  that  over  counsel’s  objection f 
THE  COURT:  He  has  objected. 

MR.  BACON :  Will  you  indulge  me  just  a  second! 

BY  MR  BACON: 

Q  Sergeant,  I  am  going  to  show  you  Government’s  Ex¬ 
hibit  No.  5  for  purposes  of  identification  and  ask  you  if 
you  have  ever  seen  it  before! 

A  Yes,  sir. 

Q  And  where  did  you  see  it,  sir! 

A  On  February  13  I  picked  that  coat  up  from  Sergeant 
Bohannon  in  the  office  of  the  Identification  Bureau,  made 
return  and  took  it  up  to  the  Property  Clerk’s 


a  property 
Office. 

MR  BACON :  I  have  no  further  questions  of  the  officer, 
[363]  Your  Honor. 

CROSS  EXAMINATION 
BY  MR.  YASELLI: 

Q  Did  you  talk  to  the  defendant  Proctor  at  all  on  January 
2nd,  1951! 

A  I  didn’t  do  the  actual  questioning.  I  sat  there  while 


Sergeant  Furr  questioned  Proctor. 

Q  When  was  the  first  time  you  started  your  questioning 
at  tiie  police - 

A  The  first  time  I  talked  to  Proctor  or  was  present  when 
Sergeant  Furr  talked  to  him  was  about  9:00— it  was  some 
time  after  9KX),  9 .*00  o’clock  in  the  evening  of  the  2nd. 

Q  Did  you  advise  Proctor  of  his  constitutional  rights  at 
the  time! 

A  I  didn’t.  Sergeant  Furr  did. 

Q  In  your  presence!  . 

A  Yes,  sir. 

Q  Did  you  advise  him  he  had  a  right  to  consult  with 
counsel! 

A  I  did  not 
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Q  Before  making  a  statement? 

A  I  did  not 

Q  Did  the  other  officers  do  itt 

A  I  don’t  recall  whether  he  did  or  not 

Q  Did  yon  tell  him  he  had  a  right  to  communicate  with 
relatives  before  he  made  any  statements? 

[364]  A  Not  before  he  made  the  statement,  no,  sir. 

Q  'When,  for  the  first  time,  do  yon  know  he  was  told  he 
had  the  constitutional  right  to  do  that? 

A  Just  as  we  started  to  take  the  typewritten  statement. 

Q  By  that  time  yon  knew  what  he  was  going  to  say? 

A  1  did  in  substance,  yes,  sir.  I  hadn’t  been  informed.  I 
hadn’t  heard  his  verbal  testimony  before  that  I  just  sat  in 
on  the  statement 

Q  Did  yon  go  with  the  defendant  Proctor  at  1:30  that 
same  night,  or,  in  the  morning,  to  visit  the  garage  where 
the  crime  took  place? 

A  Yes,  sir. 

Q  And  did  yon  ask  the  defendant  Proctor  why  he  did  it? 

A  No  sir;  I  didn’t  do  any  questioning. 

Q  Did  he  ever  tell  yon  he  was  drunk  when  he  did  it,  that 
he  had  drank  whiskey  before? 

A  I  hadn’t — I  do  know  that  there  had  been  some  whiskey 
consumed  that  was  bought  at  Third  and  L,  but  I  didn’t  ask 
him  whether  he  was  drunk,  or  I  didn’t  hear  him  make  any 
statement  to  that  effect 

Q  Consumed  by  whom? 

A  I  don’t  exactly  recall.  It  was  Allen  and  somebody  else. 
I  think  it  was  Broddie  or  some  other  man  that  works 
[365]  at  Uline’s 

Q  That  was  before  the  crime  took  place? 

A  Yes,  sir.  '  „ 

Q  Did  yon  question  Proctor  as  to  whether  he  had  planned 
to  do  this  or  whether  he  knew  what  the  plan  was? 

A  I  didn’t  question  him;  no,  sir.  I  heard  him  make  state¬ 
ments. 

Q  What  did  he  say? 

A  Well,  I  heard  him  say  that  Allen  had  told  him  that 
morning,  or  one  moraing  that  he  wanted  to  collect  some 
money,  and  then  that  night  he  was  told — he  was  given  a 
piece  of  paper  by  Allen  to  meet  him  at  a  certain  place  at 


Third  and  L,  I  believe,  or  it  might  have  been  Third  andM, 
and  he  didn’t  show  np,  and  then  when  he  didn’t  come  over 
there  Allen  went  over  to  Ninth  and  O  and  found  him  in  a 
restaurant,  and  then  they  took  a  cab  back  there.  I  heard 
him  make  that  statement  And  then  they  decided,  then,  to 
rob  Mr.  Schomber,  that  Mr.  Schoinber  was  in  the  habit  of 
carrying  quite  a  bit  of  money  for  the  company,  and  he  would 
be  the  man  to  get  the  money  from. 

Q  Did  he  tell  yon  when  it  was  he  got  this  slip  of  paper, 
Government’s  Exhibit  5f 

A  I  don’t  exactly  recall.  I  think  that  is  covered  in  the 
statement.  I  don’t  exactly  recall  when  he  got  it  I  believe 
it  was  either  that  morning,  or  the  morning  before. 

[366]  Q  I  show  yon  Government’s  Exhibit  5,  and  ask 
you  if  that  is  the  slip  of  paper  referred  to? 

A  Yes,  sir;  it  is. 

Q  And  yon  don’t  recall  what  he  said  as  to  when  he  got 
this  from  Allen? 

A  It  was  either  that  morning  or  the  morning  prior.  I.be- 
lieve  it  was  the  morning  of  the  crime. 

Q  Not  a  week  before? 

A  I  don’t  believe  so. 

MB.  YASELLI:  That  is  all. 

MR.  WOOD:  I  have  no  questions. 

REDIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  When  yon  speak  of  receiving  Government’s  Exhibit  5 
that  morning,  were  yon  referring  to  Saturday  morning? 

.  A  Which  is  5? 

Q  That  is  this  slip  with  Third  and  M,  Northeast,  written 
on  it.  Yon  said  Proctor  stated  that  he  received  it  from  Allen 
that  morning  or  the  morning  before.  What  days  are  yon 
speaking  of? 

A  The  day  of  the  crime,  which  was  on  the  30th,  I  believe. 

Q  The  30th  is  the  day  he  received  it? 

A  Yes,  sir. 

MR.  BACON:  No  further  questions. 

THE  COURT:  Is  that  all  with  this  witness? 

Step  down,  sergeant 
(Witness  excused.) 
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MR.  MILLER:  Could  we  come  to  the  bench? 

(Thereupon,  counsel  approached  the  bench,  out  of  the 
hearing  of  the  jury,  ana  conferred  with  the  court  as 
follows:) 

MR.  MILLER:  I  must  respectfully  ask  Tour  Honor  to 
withdraw  a  juror  for  the  improper  conduct  of  the  District 
Attorney  in  displaying  articles  m  front  of  the  jury  at  least 
an  hour  and  a  half  Before  they  are  offered  in  evidence. 

THE  COURT:  Where  were  they  displayed?  The  Court 
hasn’t  seen  them. 

MR.  MILLER:  They  are  right  in  front  of  the  jury . 

MR.  BACON:  What  articles? 


MR.  MILLER:  If  you  go  back  and  look- 


MR.  BACON:  What  articles,  Mr.  Miller,  can  you  see? 

MR.  MILLER:  Let  the  Court  look  down. 

THE  COURT:  Don’t  let  us  argue  about  it  If  you  have- 
got  anything  to  say,  say  it  for  the  record. 

MR.  MILLER:  I  say  the  articles — if  Your  Honor  looks. 
He  knows  he  brought  all  the  articles  here. 

MR.  CONUFF:  The  record  should  show  a  description, 
if  Mr.  Miller  makes  such  a  statement 

MR.  MILLER:  If  Tour  Honor  looks,  he  will  see  what 
articles  are  there.  They  brought  in  a  whole  lot  of 
rerent  things,  stuck  them  under  the - 

THE  COURT :  I  am  asking  you  now,  if  you  are  making 
statements,  what  particular  articles  do  you  claim? 

MR.  MILLER:  Let  the  jury  get  out 

THE  COURT:  Tes.  Ladies  and  gentlemen,  we  will 
take  up  a  matter  now  which  does  not  concern  you.  I  will 
excuse  you  until  tomorrow  morning  at  10:00  o’clock. 

I  excuse  you  with  the  same  admonition.  Speak  to  no 
one  about  the  case.  Permit  no  one  to  speak  to  you  about 
the  case.  Do  not  talk  amongst  yourselves  about  the  case. 
Ignore,  if,  by  chance,  anything  appears  in  the  newspapers 
about  it,  or,  even  more  remotely,  on  the  air. 

And  with  that  admonition  you  are  excused  to  return 
tomorrow  morning  at  10:00  o’clock  in  this  courtroom. 

MR.  MILLER:  I  might  say - 

THE  COURT :  Wait  a  minute.  Let  us  let  them  get  out, 
now. 


MR.  CONLEFF:  Don’t  be  touching  those,  Mr.  Miller. 

THE  COURT :  No,  sir.  Do  not  tonch  them. 

MR.  MILLER :  Here  is  the  coat 

THE  COURT:  Don’t  tonch  them.  You  have  instruc¬ 
tions  not  to  touch  them. 

MR  MILLER:  A  box  sticking  out  there. 

THE  COURT:  Just  wait  a  minute,  if  you  will,  please. 

[3691  All  right,  sir. 

(The  jurors  retired  from  the  courtroom.) 

MR  MILLER:  They  had  the  tin  box.  I  don’t  see  it 
right  now,  but  it  was  out  an  hour  before  they  ever  intro¬ 
duced  any  of  them  in  evidence. 

THE  COURT:  You  saw  them  at  that  time  and  didn’t 
call  them  to  the  Court’s  attention. 

MR  MILLER:  I  couldn’t  call  it  to  the  Court’s  atten¬ 
tion  unless  I  stuck  them  up  in  front  of  you. 

THE  COURT:  The  Court’s  observation  does  not  indi¬ 
cate  that  there  has  been  any  disregard  of  the  rights  of  the 
defendants  in  this  matter.  The  Court  has  viewed  the 
articles  in  question  immediately  upon  receiving  advice 
from  defense  counsel.  The  manner  in  which  they  were 
then  displayed,  the  only  condition,  of  course,  in  which 
the  Court  could  have  possibly  observed  them,  does  not  in¬ 
dicate  any  direct  or  indirect  action  which  could  in  anywise 
influence  or  prejudice  the  jury  in  this  matter,  and  there¬ 
fore,  for  the  reasons  stated,  your  motion  to  withdraw  a 
juror  is  denied. 

MR.  MILLER :  Would  Your  Honor  do  this  for  me - 

THE  COURT:  Excuse  me  a  minute.  I  should  give 
counsel  for  the  Government  an  opportunity  to  make  a  state¬ 
ment,  if  they  desire  to  make  any. 

MR.  BACON :  I  would  like  to  make  a  statement  for  the 
record,  that  each  one  of  the  articles  Mr.  Miller  has  made 
[370]  reference  to  was  covered  up  until  the  time  the 
Government  was  ready  to  display  them  to  a  witness  for 
identification,  at  which  time  they  were  uncovered. 

MR  CONLTFF:  And  the  only  articles  on  display,  the 
broom  has  been  received  in  evidence,  and  the  coat  has  been 
identified. 

MR  MILLER:  The  coat  was  put  there  before  it  was 
identified. 


MR  BACON :  Mr.  ConKff  brought  to  my  attention  the 
only  articles  now  displayed  are  the  coat,  which  was  iden¬ 
tified  as  Government’s  Exhibit  No.  3,  and  the  broom,  that 
was  admitted  as  Government’s  Exhibit  No.  6. 

THE  COURT :  All  right,  sir.  Do  yon  want  to  say  some¬ 
thing  further,  Mr.  Miller? 

MR  MILLER:  I  would  like  the  record  to  show,  Your 
Honor  did  go  down  and  look,  and  saw  a  coat  on  the  table. 

THE  COURT:  Folded  on  the  back  of  counsel’s  bench. 

MR  MILLER:  All  right  You  did  see  two  brooms,  and 
two  broom  handles  displayed  in  front  of  the  jury. 

THE  COURT :  Partially  covered,  both  of  which  had  been 
received  in  evidence  prior  to  the  time  the  Court  saw  them. 

MR.  CONLIFF:  If  we  might  make  a  comment  Mr. 
Miller  said  two  brooms. 

THE  COURT:  I  don’t  think  he  means  that  He  means 
a  broom  and  two  parts  of  a  handle. 

[371]  MR  MILLER:  That  is  right 

MR.  BACON :  Just  to  correct  the  record  so  Your  Honor 
will  be  perfectly  dear,  the  coat  has  just  been  identified. 

THE  COURT :  I  believe  you  are  right  about  it 

Can  you  tell  me  in  how  many  parts  the  coat  is  folded 
now,  Mr.  Miller?  Would  you  say  in  about  four  parts, 
being  reduced  to  about  one-fourth  of  its  size? 

MR  MILLER:  It  is  folded  up.  I  don’t  know. 

THE  COURT:  Anything  further,  gentlemen? 

MR  WOOD:  Your  Honor,  if  this  subject  is  dosed,  I 
wonder  if  we  could  find  out  from  our  friends  on  the  other 
side  how  long  they  are  going  to  be  from  here? 

'  THE  COURT:  Can  you  tell  him? 

MR  CONLIFF:  Before  we  rest  our  case? 

THE  COURT:  Yes. 

MR  CONLIFF:  I  doubt  if  we  will  finish  tomorrow. 

MR  BACON:  My  guess  is  it  will  be  dose.  In  other 
words,  we  could  possibly  finish  tomorrow,  and  we  might 
take  a  couple  of  hours  Wednesday  morning. 

THE  COURT :  Mr.  Wood,  suppose  we  take  stock  about 
12:30  tomorrow.  They  will  be  in  a  better  position  ,  to 
tell  you  where  they  are. 
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ME.  WOOD:  All  right,  sir. 

THE  COURT:  Then,  we  will  recess  until  tomorrow 
morning  at  10:00  o’clock. 

[372]  MB.  MILLER :  I  will  be  here  at  a  quarter  of  ten. 

THE  COURT:  All  right,  sir.  j 

(Thereupon,  at  4:00  o’clock  pjn.  a  recess  was  taken 
until  10:00  o’clock  tomorrow  morning,  Tuesday,  April 
24,  1951.) 

[373]  Washington,  D.  C., 

April  24, 1951. 

The  trial  of  the  above-entitled  action  was  resumed  at 
10 .*00  o’clock  &ul,  before  Honorable  Richmond  B.  Keech, 
and  a  jury. 

[375]  PROCEEDINGS  j 

THE  COURT :  Are  we  ready  to  proceed,  gentlemen! 

MR.  WOOD:  Yes,  sir. 

MR.  CONLIFF:  The  Government  is  ready. 

THE  DEPUTY  COURT  CLERK:  All  witnesses  in  this  I 
case  who  have  not  yet  testified  step  forward  to  the  witness 
room. 

THE  COURT:  Call  your  next  witness. 

MR.  BACON :  Lieutenant  Layton. 

Thereupon — 

JOHN  B.  LAYTON  j 

was  called  as  a  witness,  and  being  first  duly  sworn  was 
examined  and  testified  as  follows: 

i 

DIRECT  EXAMINATION 

BY  MR.  BACON:  | 

Q  Give  your  full  name  and  assignment 
A  John  B.  Layton,  assigned  to  the  Detective  Bureau, 
now  in  charge  of  pawn. 

Q  What  is  your  rank,  sir! 

A  Lieutenant 

Q  Were  you  assigned  to  the  Uline  case! 

A  Yes,  sir. 

Q  And  when  were  you  so  assigned! 

A  On  January  1  of  this  year. 
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Q  And  on  January  1  what  were  your  activities  in  regard 
to  this  case? 

A  I  was  assigned  in  charge  of  a  small  squad  of  men 

[376]  detailed  to  the  Uline  Arena  to  conduct  investiga¬ 
tion  over  there  among  the  employees,  in  an  effort  to  learn 
how  this  crime  was  committed,  and  who  was  responsible 
for  it 

Q  How  many  employees  of  the  Uline  Company  did  you 
talk  to? 

A  I  and  the  men  assigned  to  me  talked  to  at  least  15, 
probably  a  few  more. 

Q  Could  you  tell  us  about  what  time  you  commenced 
the  interrogation  of  the  employees  there? 

A  On  the  first  of  January  we  made  records  of  employees 
and  talked  to  some  of  the  supervisory  personnel. 

Q  Over  what  period  of  time,  Lieutenant? 

A  On  January  first? 

Q  Yes. 

A  We  arrived  at  the  Arena  about  the  middle  of  the  day, 
and  we  worked  through  from  that  time  until  about  10:30 
that  evening. 

Q  Could  you  give  us  an  approximation  of  how  long  the 
interview  of  each  person  took? 

A  Well,  some  of  them  we  talked  to  perhaps  a  half  hour. 
Some  of  the  supervisory  personnel  we  talked  to  on  several 
occasions.  Information  was  being  brought  to  us  by  the 
supervisors.  Some  of  the  employees  we  talked  to  for  a 
longer  period  than  a  half  hour. 

Q  What  was  the  longest  period  that  you  talked  to  any 
one  of  the  employees  of  the  Uline  Company,  other  than  the 

[377]  defendants  in  this  case? 

A  Of  course,  in  the  actual  interview  probably  up  to  an 
hour.  Some  of  them  had  to  wait  for  a  period  of  time  until 
we  had  the  opportunity  to  talk  to  them,  but  in  the  actual 
interview  at  Uline ’s,  probably  not  over  an  hour. 

There  was  one  employee  on  January  first,  who  had  not 
been  interrogated,  who  was  talked  to  for  a  much  longer  time 
tb*m  that. 

Q  How  long  would  you  say? 

A  He  had  been  interrogated  probably  most  of  the  day 
on  January  first. 

Q  On  January  2nd,  were  you  also  assigned  on  this  case? 


A  I  was. 

Q  Did  you  go  to  Uline  Arena? 

A  I  did. 

Q  And  what  time  did  you  get  over  there! 

A  We  got  over  there  on  the  2nd,  after  a  conference  at 
Headquarters,  probably  10:00  or  10:30  in  the  morning. 

Q  And  what  time  did  you  leave  there  that  day? 

A  I  left  there  a  little  after  four  o’clock. 

Q  Did  you  interrogate  employees  until  four  o’clock? 

A  I  did,  yes. 

Q  And  did  you  see  the  defendant,  Albert  Allen,  there 
that  day? 

A  I  did. 

[378]  Q  At  approximately  what  time  did  you  first  know 
that  he  was  there? 

A  Allen  was  brought  to  the  office  on  the  second  floor 
about  noontime,  about  the  middle  of  the  day. 

Q  And  what  time  did  you  first  know  he  was  there? 

A  At  that  time.  He  was  brought  there  by  one  of  the 
supervisors,  Mr.  Eierman,  I  believe. 

Q  Do  you  know  what  time  Allen  left  there? 

A  Yes.  He  left  there  in  the  company  of  Sergeants  Gos- 
man  and  Schwab,  at  about  3:00  o’clock. 

Q  After  Allen  left,  did  you  continue  to  interrogate  em¬ 
ployees? 

A  We  did. 

Q  And  approximately  how  many  did  you  interrogate 
after  Allen  left  the  office? 

A  After  he  left  at  3:00  o’clock,  about  two  or  three  other 
people. 

Q  Had  you  completed  the  interrogation  of  all  of  the 
employees  when  you  left  that  afternoon? 

A  No,  we  had  not. 

Q  What  were  your  plans  for  the  next  day  at  that  time? 

A  We  hadn’t  made  specific  plans  for  the  next  day. 

Q  After  you  left  the  Uline  office,  where  did  you  go? 

A  I  talked  to - 

THE  COURT :  No— where  did  you  go,  Lieutenant? 


[379]  THE  WITNESS:  I  am  sorry— I  had  dinner  after 
I  left  there. 

BY  MR.  BACON: 

*  ,  • 

Q  And  did  there  come  a  time  that  yon  went  to  Police 
Headquarters  t 

A  I  did. 

Q  And  what  time  was  that,  Lieutenant? 

A  I  arrived  at  Headquarters  a  little  before  seven  o’clock. 

Q  Did  you  do  anything  in  connection  with  this  case  after 
arriving  at  Headquarters? 

A  I  did. 

Q  Would  you  tell  us  what  that  was,  sir? 

.  A  When  I  arrived  at  Headquarters  Albert  Allen  was  in 
the  General  Assignment  Squad  Office,  and  I  learned  that 
the  other  defendant,  Proctor,  also  was  in  an  adjoining  office. 

Along  with  Sergeant  Gosman  and  Sergeant  Furr,  I  in¬ 
terrogated  Allen  about  his  activities  along  the  line  that 
I  had  been  advised  on  up  to  that  time. 

Q  Approximately  what  time  was  it  that  you  began  to 
interrogate  Allen? 

A  At  about  7 KX)  o’clock. 

Q  Would  you  please  give  us  to  the  best  of  your  recollec¬ 
tion  exactly  the  context  of  the  interrogation  that  you  con¬ 
ducted  with  Allen? 

A  Allen  was  asked  what  his  activities  had  been  with 
[380]  the  defendant  Proctor. 

He  stated  that  he  only  knew  Proctor  slightly,  knew  him 
by  sight,  and  that  he  had  in  fact  been  in  the  vicinity  of 
Third  and  L  Street  in  the  late  afternoon  of  Saturday,  De¬ 
cember  30th,  when  Proctor  called  to  him. 

He  said  that  he  talked  to  Proctor  for  a  few  minutes  and 
then  Proctor  left  him  and  went  into  the  TJline  Garage. 

He  said  he  didn’t  know  what  happened  while  he  was 
there  but  shortly  after  that  Proctor  came  running  out  of 
the  garage  and  called  him  to  come  on  and  go  with  him. 

He  said  that  he  went  with  him  and  entered  a  taxicab 
with  him,  and  while  they  were  in  the  taxicab  Proctor  gave 
him  a  $20  bilL 

He  was  asked  if  he  knew  what  the  reason  for  that  was. 
He  first  said  that  he  didn’t  know. . 
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He  was  confronted .  with  the  fact  that-  there  had  been 
tests  made  on  his  hands  and  clothing  that  indicated- — • 

MR.  WOOD :  I  object  to  what  it  indicated. 

THE  COURT:  Just  state  what  yon  told  him,  officer. 

THE  WITNESS:  Yes,  Yonr  Honor;  that’s  what  I  told 
him. 

THE  COURT:  This  is  the  conversation? 

THE  WITNESS:  Yes,  sir. 

-  THE  COURT:  The  conversation  with  the  defendant? 

THE  WITNESS:  The  conversation  with  the  defendant 

THE  COURT :  All  right  This  is  yonr  actual  statement 
[381]  to  the  defendant  ? 

‘  THE  WITNESS:  Yes,  sir. 

MR.  WOOD :  But  I  still  object  to  it,  may  it  please  Your 
Honor,  since  no  foundation  has  been  laid  for  the  statement 
that  the  Lieutenant  is  about  to  make,  I  assume,  concerning 
the  test  that  was  made. 

THE  COURT :  Suppose  you  come  to  the  bench  because 
my  recollection  is  a  little  different 

(Thereupon  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows :) 

THE  COURT:  Let  me  see  if  I  understand  you.  I  was 

under  the  impression  that  the  testimony  was  already  in - 

-  MRMILER:  No. 

THE  COURT:  Mr.  Miller,  you  can’t  say  no  before  my 
making  the  statement 

MR.  MILLER:  Excuse  me. 

THE  COURT:  My  recollection  is  that  Sergeant  Bohan¬ 
non  made  the  test  of  certain  blood  spots  on  the  clothing,  and 
called  attention  to  the  defendant  of  that  fact,  and  I  think 
as  to  one  of  them,  it  was  in  the  pocket,  and  the  other  spots 
were  on  the  clothing.  .  ' 

I  would  like  to  have  the  record  on  that. 

MR.  WOOD :  Your  Honor  may  be  right 

THE  COURT :  I- want  to  make  sure  that  I  am. 

MR.  MILLER:  I  know  you  are  right 

[382]  (Discussion  off  the  record.) 

MR.  BACON:  If  Your  Honor  please,  on  page  203,  at-the 
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bottom,  in  the  interrogation  of  Sergeant  Furr,  I  believe  this 
was  ont  of  the  presence  of  the  jury  (indicating). 

MB.  WOOD:  I  remember  him  talking  about  Sergeant 
Bohannon. 

I  think  Sergeant  Bohannon  is  the  man  to  lay  the  founda¬ 
tion  before  any  test  concerning  it  is  admissible. 

MB.  BACON:  (Beading): 

“Sergeant  Bohannon  was  making  examinations  for 
traces  of  blood,  and  he  asked  him  about  several  positive 
tests  he  found  on  various  articles  of  his  clothing.  One 
particular  article,  Allen  said  his  nose  had  been  bleeding 
previously  when  he  had  that  coat  on. 

“And  it  was  called  to  his  attention  that  he  had  traces 
of  blood  on  his  eyeglasses,  on  his  face  and  neck  and 
hands,  and  the  only  explanation  he  made  to  the  Ser¬ 
geant  was  it  was  the  result  of  a  nosebleed  that  he  had 
previously.” 

MB.  MILLEE:  Of  course,  Your  Honor  may  be  putting  the 
cart  before  the  horse — I  don’t  know  what  the  Lieutenant  is 
going  to  say,  but  suppose  the  Lieutenant  testified  that  the 
test  on  his  clothing  was  that  of  the  deceased  and  when  it 
hasn’t  been  shown  before  the  jury  that  the  test  had  been 
made. 

[383]  THE  COIJET:  What  about  the  timing,  the  se¬ 
quence  in  which  this  goes? 

MB.  CONLIFF :  Well,  if  the  Court  please,  I  think  possibly 
that  the  only  basis  for  Mr.  Wood’s  objection  is  that  if  the 
police  officer  said  something  that  was  untrue,  to  the  de¬ 
fendant,  with  the  idea  of  trying  by  fraud  to  get  an  admis¬ 
sion  out  of  him,  he  might  have  a  point,  but  we  intend  to 
put  Sergeant  Bohannon  on  the  stand,  who  is  a  qualified 
chemist — 

THE  COUBT:  And  you  do  know  of  your  personal  knowl¬ 
edge  that  he  will  so  testify? 

MB.  CONLIFF:  Positively,  sir. 

THE  COUBT:  I  will  receive  it  subject  to  a  motion  to 
strike. 

MB.  WOOD:  I  want  to  state  that  Mr.  Conliff  gives  me 
more  credit  than  I  am  due.  I  didn’t  have  in  mind  that  there 
was  any  fraud  or  any  trick.  I  know  it  is  discretionary  with 
the  Court 
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THE  COURT:  I  think  yon  ought  to  do  anything  yon  think 
is  right,  Mr.  Wood,  and  of  course,  as  a  matter  of  fact,  there 
is  no  implication  of  trick  imputed  to  you. 

MR.  CONTJFF:  No,  that  was  the  farthest  thing  I  had 
in  mind. 

MR.  MILLER:  Does  Mr.  Conliff  tell  Your  Honor  that  the 
spot  on  his  coat,  that  the  one  examining  it  is  going  to 

[384]  testify  that  blood  came  from  the  deceased? 

THE  COURT:  I  don’t  know  that 

MR.  CONLIFF:  No.  There  is  no  test  to  show  that  posi¬ 
tively.  The  test  was  a  benzidine  test,  and  all  that  shows  is  a 
preliminary  test  for  blood,  and  if  it  gives  a  positive  reaction 
it  gives  the  indication  that  it  is  blood. 

MR.  WOOD:  My  objection  is  to  the  order  of  the  testi¬ 
mony;  that  is  all  I  had  in  mind,  and  we  will  withdraw  it  at 
this  time. 

MR.  MILLER:  Your  Honor,  let  me  say  this.  That  chemist 
cannot  testify  whether  that  blood  is  human  blood,  chicken 
blood,  or  any  other  blood,  because  I  have  had  the  same  sit¬ 
uation  with  him  two  or  three  times,  and  if  Mr.  Conliff 
tells  you  that  he  can  show  that  this  is  the  blood  from  the 
deceased — 

THE  COURT:  He  just  answered  that  and  said  he  couldn’t 
show  it. 

MR.  MILLER:  Then  we  object  to  going  any  further. 

THE  COURT:  Then  I  will  accept  it  subject  to  a  motion 
to  strike. 

(Thereupon  counsel  resumed  their  places  at  the  trial 
table  and  the  following  proceedings  were  had  in  open 
court:) 

BY  MR.  BACON: 

Q  Will  continue  with  your  explanationof  the 

[385]  interrogation  of  Allen? 

A  Allen  was  confronted  by  me  with  the  fact  that  exam¬ 
ination  had  been  made  on  him  with  the  benzidine  test  to 
indicate  the  possibility  of  his  having  come,  in  contact  with 
blood,  and  he  was  told  by  me  that  there  had  been  a  positive 
reaction,  indicating  that  he  did  have  contact  with  blood. 

MR.  WOOD:  What  was  the  last  few  sentences.  Lieuten¬ 
ant,  I  didn’t  catch  it. 
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.  THE  WITNESS:  That  was  an  indication  to  me  he  had 
been  in  contact  with  blood. 

MEL  WOOD:  That  he  had  been  in  contact  with  blood — I 
missed  that,  thank  yon. 

THE  WITNESS:  And  also  indicated  to  me  that  he  had 
been  closer  to  the  scene  of  this  crime  than  he  had  so  far 
stated  that  he  had  been. 

I  also  pointed  ont  to  him  that  it  was  unreasonable  to  me 
that  a  man  whom  he  knew  slightly  had  apparently  come 
away  from  the  scene  of  a  crime  such  as  this,  and  without 
any  explanation  he  had  given  him  $20. 

-  Allen  admitted  then  that,  or  stated,  rather,  that  Proctor 
had  told  him  that  he  had  robbed  the  man  who  had  gone  into 
the  garage  shortly  before  him. 

He  was  again  told  that  the  tests  indicated  that  he  had 
been  in  contact  with  blood,  and  he  did  admit  then  that  he 
[386]  had  actually  been  inside  the  garage  with  Proctor. 

Questioning  him  further  he  also  admitted  that  it  wasn’t 
$20  that  he  had  received,  but  that  he  and  Proctor  had 
divided  the  money  that  had  been  taken  from  the  man  he 
described  by  the  name  of  Oatmeal,  and  that  his  recollection 
of  the  part  that  he  got  was  about  $47. 

On  questioning  him  further  he  said  that  he  had  planned 
with  Proctor  to  rob  this  man  about  a  week  before.  He  made 
that  admission  after  he  had  been  shown  a  receipt  on  which 
was  marked  “Third  and  M  Streets,  Northeast” 

Allen  admitted  that  that  was  his  handwriting  and  said 
that  he  had  given  that  to  Proctor  on  the  Saturday  prior  to 
the  date  of  the  offense,  and  that  he  had  given  it  to  him  so 
that  he  would  know  where  to  meet  him. 

He  said  that  Proctor  had  not  met  him  on  that  date,  and 
that  on  Saturday,  December  30th,  he  went  to  Ninth  and  O 
and  saw  Proctor  there,  and  Proctor  asked  him  at  that  time 
whether  or  not  the  job  was  still  good,  and  at  that  time  they 
made  plans  to  rob  the  man  known  to  them  as  Oatmeal,  on 
that  evening. 

BY  MR.  BACON: 

Q  Lieutenant,  I  will  show  you  Government’s  Exhibit -5, 
and  ask  you  if  that  slip  of  paper  with  Third  and  M  Streets, 
Northeast  on  it,  is  the  same  one  you  showed  to  Allen  the 
night  you  interrogated  him? 

[387]  A  Yes,  that  is  the  dip. 

Q  And  what  did  he  say  about  it? 
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-  A  Allen  admitted  that  this  was  his  handwriting,  and 
that  he  had  given  it  to  Proctor  so  that  he  would  know 
where  to  meet  him. 

.MR.  BACON :  If  Your  Honor  please,  Government's  Ex¬ 
hibit  5  has  been  admitted  in  evidence,  and  the  Government 
has  shown  it  to  the  jury. 

THE  COURT:  Yes,  sir. 

BY  MR.  BACON: 

Q  lieutenant,  will  you  continue  with  your  interroga¬ 
tion? 

.  A  .  Further  questioning  of  Allen  brought  out  the  de¬ 
tails  of  the  offense;  how  he  had  planned  it  and  how  he 
met  Proctor  at  Ninth  and  0;  they  went  in  a  taxicab  to 
Third  and  L. 

•  He  admitted  seeing  George  Boddie  there  near  the  Uline 
Arena  and  going  with  him  to  Third  and  K  Streets,  North¬ 
east,  buying  a  half  pint  of  whiskey,  and  the  three  of  them 
drinking  it,  and  shortly  after  that  going  through  the  rear 
of  Gordon’s  Garage  to  the  front  of  that  garage  and  en¬ 
tering  Uline’s  garage,  and  to  having  waited  in  Uline ’s 
garage  until  George  Schomber  drove  in  with  his  truck. 

He  stated  that  Proctor  was  the  one  who  had  struck 
Schomber  and  taken  the  money  from  him.  He  still  denied 
[388]  having  any  actual  contact  with  the  deceased ;  denied 
having  struck  him  or  having  taken  his  money  off  of  him. 

He  said  following  that  they  caught  a  taxicab  and  went 
to  804  0  Street  where  they  divided  the  money. 

He  was  asked  if  he  was  able  to  describe  the  billfold. 
He  described  it  as  a  dark  leather  billfold  with  papers  in¬ 
cluding  identification  cards  belonging  to  Sdiomber,  and 
a  picture,  he  said,  of  Sdiomber  in  an  Army  uniform  with 
the  picture  of  a  lady,  who  he  took  to  be  his  wife,  along 
side  him. 

'  He  was  asked  where  or  how  that  billfold  was  disposed 
of,  and  he  said  after  the  money  had  been  divided  they 
went  to  Ninth  and  M  and  there  Proctor  threw  it  in  a  sewer. 

The  billfold  was  recovered  and  brought  back  to  Head¬ 
quarters  by  Sergeant  Clark,  and  at  that  time  Allen  identi¬ 
fied  the  billfold  as  being  the  one  that  he  had  seen  and 
which  had  been  taken  from  Schomber. 

Q  Lieutenant,  I  will  now  show  you  Government’s  Exhibit 
No.  2  for  the  purpose  of  identification,  and  ask  you  if  you 
can  tell  me  what  it  purports  to  be. 


180 


A  This  is  a  billfold  with  cards  and  papers.  It  does 
contain  a  picture  of  the  deceased  and  his  wife,  and  other 
identification  papers  of  his. 

Q  Lieutenant,  is  that  picture  the  one  that  Allen  iden¬ 
tified? 

[389]  A  This  is  the  picture  that  he  identified. 

Q  And  is  that  the  billfold  that  he  identified? 

A  Yes,  sir. 

MB.  BACON:  If  Your  Honor  please,  at  this  time  the 
Government  would  like  to  offer  in  evidence  Government’s 
Exhibit  No.  2. 

MB.  WOOD:  We  will  have  to  object  to  it  at  this  time, 
may  it  please  Your  Honor? 

THE  COTJBT:  Suppose  you  hold  it  at  this  time  or  I 
will  treat  it  as  offered  and  give  him  an  opportunity  to 
ask  any  questions  he  may  care  to  ask. 

MB.  WOOD:  I  don’t  care  to  ask  the  Lieutenant  any 
questions  concerning  it 

It  is  my  understanding  that  it  was  supposed  to  have 
been  recovered  by  Sergeant  Clark. 

THE  COTJBT :  I  am  withholding  it  at  this  time. 

MB.  WOOD:  I  thought  Your  Honor  did  that  so  that  I 
could  interrogate. 

THE  COTJBT:  No.  I  am  holding  it  until  you  have 
opportunity  to  ask  any  questions  you  may  care  to. 

MB.  WOOD :  Thank  you. 

BY  MB.  BACON: 

Q  You  mentioned.  Lieutenant,  that  Allen  told  you  they 
divided  some  money.  Did  Allen  tell  you  how  much  money  t 

A  Yes.  He  said,  to  the  best  of  his  recollection  [390] 
there  was  $47  and  that  there  was  some  change  that  he 
thought  made  fifty  cents  apiece  in  addition  to  that,  mak¬ 
ing  $47.50. 

Q  Did  he  say  how  much  Proctor  received? 

A  He  said  they  divided  it  equally. 

Q  After  the  identification  of  the  billfold,  which  is  Gov¬ 
ernment’s  Exhibit  No.  2  for  identification,  did  you  con¬ 
tinue  to  interrogate  him? 

A  At  about  that  time  Mrs.  Jackson  was  brought  there 
and  we  also  contacted  several  other  people  who  were 


called  to  Headquarters,  and  there  was  a  period  of  time  when 
Proctor  and  Allen  related  their  stones  to  these  other 
people. 

Q  Approximately  what  time  was  that,  Lieutenant,  if 
you  recall? 

A  Well,  I  recall  calling  one  of  the  people  myself  between 
9:00  and  9:30  that  evening,  and  the  others  were  called 
about  the  same  time,  with  Mrs.  Jackson  probably  a  little 
earlier  than  that. 

Q  At  what  time  would  you  say  you  concluded  your  oral 
interrogation? 

A  Probably  between  8 :30  and  9  KX)  o’clock. 

Q  And  what  took  place  after  9:00  o’clock,  after  the 
completion  of  your  oral  interrogation?  Will  you  give  us 
some  details  of  that,  sir? 

A  Yes.  The  defendants  were  given  the  opportunity  to 
relate  their  stories  of  the  offense  to  these  other  people. 

[391]  Q  And  who  were  the  people  that  they  related 
their  stories  to? 

A  Mrs.  Ethel  Jackson;  Charles  Holmes,  a  driver  at 
Uline’s;  another  driver  by  the  name  of  Dorsey  and  Mrs. 
Rothget,  who  is  manager  of  the  Uline  Company. 

Q  How  long  a  period  of  time  elapsed  from  the  time 
you  completed  your  interrogation  until  they  had  related 
their  stories  to  each  of  these  four  people  that  you  named  f 

A  Oh,  this  Mrs.  Jackson,  as  I  say,  was  called  by  one  of 
the  other  officers  probably  before  9:00  o’clock,  and  there 
was  very  little  time  elapsed  between  the  time  that  I  actually 
stopped  talking  to  Allen  and  the  time  he  was  taken  in  the 
room  to  confront  Proctor  and  Mrs.  Jackson. 

Q  I  am  speaking,  Lieutenant,  of  how  long  a  time  elapsed 
during  the  period  they  related  their  stories?  That  is,  how 
long  did  they  talk  to  Mrs.  Jackson,  Dorsey  and  Holmes? 

THE  COURT:  You  mean  individually  or  collectively? 

MR  BACON :  Individually  or  collectively,  either  one,  as 
the  officer  can  remember  it. 

THE  WITNESS:  I  would  say  altogether  probably  half 
or  three-quarters  of  an  hour,  and  I  believe  that  I  indicated 
that  they  confronted  Mrs.  Rothget  at  that  time.  She  was 
called  there — I  want  to  make  that  clear — that  she  was 
called  and  she  did  come  to  Headquarters  but  they  didn’t 
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[392]  actually  tell  the  stories  to  her  until  later  in  the 
evening. 

Q  Did  there  come  a  time  that  yon  reduced  Allen’s  state¬ 
ment  to  writing? 

A  There  did. 

Q  At  approximately  what  time  did  yon  begin  to  reduce 
his  statement  to  writing? 

A  It  was  after  10 .-00  o’clock,  probably;  I  think  my 
recollection  is  it  was  10:22  that  we  actually  started  the 
written  statement. 

Q  And  who  was  present  at  the  time  yon  were  taking 
this  written  statement? 

A  Sergeant  Clark  was  present  with  me  and  Sergeant 
Vogelsang  was  typing  the  statement 

Q  Was  anyone  else  present? 

A  There  were  others  in  the  office.  In  fact  the  state¬ 
ment  was  being  taken  from  Proctor  in  another  location 
in  the  same  office  at  the  same  time. 

Q  How  long  did  it  take  to  complete  this  written  state¬ 
ment? 

A  It  wasn’t  completed  until  almost  12:30. 

ME.  BACON :  Will  yon  mark  this  Government’s  Exhibit 
No.  7  for  identification. 

(Statement  dated  January  2,  1951  and  signed  by 
Albert  Allen  was  marked  Government’s  Exhibit  7  for 
identification.) 

BY  MR.  BACON: 

[393]  Q  Now,  Lieutenant,  you  say  that  this  statement 
was  started  around  10:20  or  so  and  finished  around  12:30: 
How  do  you  account  for  the  two  hours  that  it  took  to  reduce 
this  statement  to  writing?  What  were  the  mechanics  that 
took  that  long,  sir? 

A  The  statement  was  began  by  following  a  form  for 
a  heading. 

I  then  read  that  to  Allen  and  made  sure  that  he  under¬ 
stood  what  was  in  that  introduction  to  the  statement, 
and  then  asked  him  to  tell  in  his  own  words  the  story  of 
this  thing  as  he  had  previously  told  it  to  us. 

He  did  that.  He  related  the  story  and  it  was  taken 
down  on  the  typewriter  by  Sergeant  Vogelsang. 

Following  that  questions  were  asked  of  him  with  ref- 
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erence  to  the  offense  and  he  made  answers*  to  those  ques¬ 
tions  which  were  recorded. 

Q  Then  it  is  my  understanding  of  your  testimony  that 
it  took  the  full  two  hours  approximately  to  reduce  this 
to  writing  on  the  typewriter? 

A  It  Bid. 

Q  When  you  finished  taking  the  statement  on  the  type¬ 
writer,  what  was  done  then! 

A  It  was  given  to  Allen  and  he  was  asked  to  read  it 
He  was  asked  to  read  it  aloud  and  he  had  some  difficulty 
with  some  of  the  words. 

[394]  I  then  read  the  complete  statement  to  him,  giving 
him  a  copy  of  the  statement  to  follow  as  it  was  read  to  him 
And  after  the  reading  of  it  he 'agreed  that  that  was  his 
statement  as  he  had  given  it  and  did  sign  it. 

Q  Did  anyone  else  sign  it? 

A  Yes,  sir.  Sergeant  Clark,  Mrs.  Bothget  and  of 
course  Sergeant  Vogelsang  initialed  it 

Q  Was  Mrs.  Bothget  there  when  this  statement  was 
read  to  Allen? 

A  She  was. 

Q  Was  she  there  when  the  statement  was  being  taken? 

A  She  was. 

Q  Lieutenant,  I  am  going  to  show  you  what  has  been 
marked  Government's  Exhibit  No.  7  for  identification,  a 
statement  consisting  of  four  pages. 

Can  you  identify  that,  sir  (handing  to  witness)  ? 

A  Yes,  sir.  This  is  the  statement  that  I  have  just 
been  testifying  about 

Q  And  did  you  make  any  statement  to  Allen  prior  to 
taking  that  statement  from  him? 

A  A  statement  prior  to  the  taking  of  this? 

Q  Yes.  Did  you  warn  him  of  his  constitutional  rights? 

A  I  did  before  this  statement  was  taken  down  on  the 
typewriter,  yes. 

MB.  WOOD:  If  Your  Honor  please,  that  is  a  conclusion 
[395]  on  the  part  of  the  Lieutenant 

THE  COTJBT:  What  did  you  say  to  him,  Lieutenant? 

THE  WITNESS :  The  heading  of  the  statement  was  pro- 
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pared  and  I  read  that  to  him  by  way  of  advising  hfm  of 
his  rights. 

BY  MR.  BACON: 

Q  Sir,  do  yon  find  your  signature  on  that  statement? 

A  T  do. 

Q  And  where  do  you  find  it? 

A  The  signature  is  on  the  last  page. 

Q  And  do  your  initials  appear  on  it  anywhere? 

A  They  do.  The  initials  are  on  each  of  the  other  pages 
than  the  last. 

Q  And  how  about  the  defendant  Allen? 

A  His  signature  is  on  the  last  page  and  his  initials 
are  on  each  of  the  other  pages. 

Q  Sergeant  Clark? 

A  The  same  is  true  of  Sergeant  Clark. 

Q  Mrs.  Rothget? 

A  Mrs.  Rothget ’s  signature  is  on  the  last  page. 

Q  Were  all  of  those  signatures  put  on  in  your  presence? 

A  They  were. 

Q  And  the  initials? 

A  Yes,  Sir. 

Q  Was  it  all  done  in  the  defendant  Allen’s  presence? 

[396]  A  It  was. 

MR.  BACON:  If  Your  Honor  please,  at  this  time  the 
Government  moves  to  admit  Government’s  Exhibit  No.  7, 
which  is  the  written  statement  of  Albert  Allen. 

MR.  WOOD :  Does  Your  Honor  want  me  to  come  to  the 
bench? 

THE  COURT:  If  you  care  to,  certainly. 

(Thereupon,  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows:) 

MR.  WOOD :  We  just  want  to  make  the  same  point  that 
we  did  to  Your  Honor  the  other  day,  that  we  feel  this  is 
not  admissible,  and  therefore  we  object  to  it  And  at  this 
time  we  would  like  the  record  also  to  show  that  we  move  to 
strike  all  of  Lieutenant  Layton’s  testimony  with  respect  to 
any  statement  made  by  Aden  for  the  same  reasons  that 
were  advanced  the  other  day. 
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THE  COURT:  Very  well.  You  have  no  questions  you 
want  to  ask  him,  in  view  of  what  you  have  said? 

MR.  WOOD:  No. 

MR.  CONLIFF:  May  I  ask  Mr.  Wood  a  question.  Your 
Honor? 

THE  COURT:  You  may. 

MR.  CONLIFF:  You  are  basing  your  objections  solely 
on  the  length  of  time  that  Allen  was  held,  and  not  because 
[397]  of  any  contention  of  any  force  or  mistreatment. 

MR.  WOOD:  No,  sir. 

THE  COURT:  He  made  the  very  frank  statement,  as  I 
recall  it,  that  there  was  no  mistreatment. 

MR.  CONLIFF:  I  realize  that,  but  I  thought  for  the 
record  at  this  time  I  would  like  to  have  it. 

MR.  WOOD:  That’s  right. 

THE  COURT:  You  have  no  objection? 

MR.  WOOD :  No  objection. 

MR.  CONLIFF :  The  reason  I  make  that  statement  is  to 
save  time  in  the  case  because  it  will  not  be  necessary  to 
make  certain  rebuttal 

THE  COURT:  Yes. 

MR.  YASELLI:  My  objection  is  that  whatever  is  con¬ 
tained  is  only  binding  on  the  defendant  Allen  and  not  bind¬ 
ing  on  Proctor. 

THE  COURT :  I  have  stated  that.  I  will  state  it  again, 
if  you  like. 

MR.  YASELLI :  It  is  just  for  the  purpose  of  the  record. 

THE  COURT :  Oh,  very  well 

MR  CONLIFF:  I  think  in  view  of  Mr.  Yaselli’s  state¬ 
ment,  the  jury  should  be  advised  at  this  time. 

THE  COURT :  I  will  make  the  statement  again,  yes,  sir. 

(Thereupon  counsel  resumed  their  places  at  die  trial 
table  and  the  following  proceedings  were  had  in 
[398]  open  court) 

COURT:  Ladies  and  gentlemen  of  the  jury,  there 
has  been  received  in  evidence  Government’s  Exhibit  No.  7, 
which  we  have  just  been  talking  about. 

Insofar  as  it  contains  any  admissions  or  confessions  you, 
of  course,  now  understand,  as  I  have  said  to  you  before. 
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that  they  are  applicable  to  Allen  and  not  to  Proctor.  In 
other  words,  they  are  binding,  if  yon  find  them  to  be  true, 
on  Allen  and  not  on  Proctor.  It  is  the  reverse  from  the 
previous  situation  which  yon  had. 

'  Is  that  what  yon  desire? 

MR.  YASELLI:  Yes. 

.  .  BY  MR.  BACON: 

.  Q  lieutenant,  prior  to  the  time  this  statement  was  taken 
from  Allen,  were  these  men  given  anything  to  eat? 

A  Yes,  they  were. 

*  Q  Do  yon  know  when  they  were  given  something  to  eat, 
approximately? 

A  I  would  say  20  minutes  to  half  an  hour  prior  to  the 
actual  taking  of  that  statement 

Q  Do  you  know  what  they  were  given  to  eat? 

A  Sandwiches  and  coffee. 

Q  Did  these  men  make  any  request  for  anything  else, 
such  as  cigarettes? 

•*  A  Not  in  my  presence  they  did  not 

[399]  Q  Were  they  permitted  to  smoke? 

A  I  don’t  recall  Allen  smoking  while  he  was  in  my  pres¬ 
ence. 

Q  Did  he  make  any  request  to  smoke,  in  your  presence? 
A  No,  sir. 

MR.  BACON :  If  Your  Honor  please,  I  would  like  at  this 
time  to  read  Government’s  Exhibit  7,  which  is  Allen’s 
statement 

THE  COURT :  Very  well. 

(Statement  dated  January  2, 1951,  signed  by  Albert 
Allen  was  received  in  evidence  as  Government’s  Ex¬ 
hibit  No.  7.) 

MR.  BACON:  Ladies  and  gentlemen  of  the  jury.  This 
is  headed: 

‘‘Office  of  the  Homicide  Squad, 

“Metropolitan  Police  Department, 

“Washington,  D.  C. 

‘.  “Tuesday,  January  2,  1951 — 10:22  P.M. 

“HOMICIDE  CASE :  Death  of  GEORGE  SCHOM- 
;  BER,  white,  39  years,  on  December  31, 1950. 

•  ‘.‘Questioned  by  Lieutenant  John  B.  Layton: 
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“Question.  What  is  your  full  name,  age,  and  place 
of  residence?  *- 

“Answer.  Albert  Allen.  I  am  23  years  old  and  live 
at  247  Warren  Street,  Northeast 

“By  Lieutenant  Layton : 

[400]  “Albert  Allen,  you  are  being  held  on  account 

ii  i  e  n  r<  i  i  l  «i  .  _ •  __ _ 


of  the  death  of  George  Schomber,  white,  who  was  pro¬ 
nounced  dead  at  1:20  AM.  on  December  31,  1950,  this 
death  being  caused  by  injuries  received  while  in  the 
XJline  Garage,  located  on  the  west  side  of  3rd  Street, 
N.E.,  between  L  &  M  Streets,  adjacent  to  the  Uline 
Arena,  about  6:30  PAL  on  December  30, 1950.” 

THE  COURT:  Excuse  me,  Mr.  Bacon.  Mr.  Wood,  do  you 
want  to  follow  the  statement  ? 

MR.  WOOD:  Yes;  Mr.  Conliff  is  getting  a  copy  of  the 
statement  for  me. 

THE  COURT:  All  right  Do  you  want  that  portion  re¬ 
read? 

‘  MR.  WOOD:  No,  thank  you. 

.  MR.  BACON :  I  will  start  the  statement  again  (Reading) : 
“By  Lieutenant  Layton: 

“Albert  Allen,  you  are  being  held  on  account  of  the 
death  of  George  Schomber,  white,  who  was  pronounced 
dead  at  1:20  A.M.  on  December  31,  1950,  this  death 
being  caused  by  injuries  received  while  in  the  Uline 
Garage,  located  on  the  west  side  of  3rd  Street,  NJE., 
between  L  &  M  Streets,  adjacent  to  the  Uline  Arena, 
about  6:30  P.M.  on  December  30, 1950;  I  now  ask  you 
if  you  want  to  make  a  complete  statement  telling 
what  knowledge  you  have  of  tins  matter  so  that  it  can 
[401]  be  taken  down  in  typewritten  form.  Before 
.  .  doing  so  I  advise  you  that  your  statement  must  be  made 
freely  and  voluntarily;  also  that  your  statement  will  be 
used  in  court  at  your  trial,  if  it  becomes  necessary. 
After  hearing  what  I  have  just  told  you,  do  you  want 
to  make  a  complete  statement? 

“Answer  by  Albert  Allen:  *Yes,  sir.* 

“By  Lieutenant  Layton: 

“Question:  How  long  had  you  known  George  Sehom- 
ber? 

“Answer:  About  four  months.-  I  met  him  when  I 
came  back  this  time  to  work  at  Ulines. 
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“Question:  While  in  the  Uline  Garage  about  6:30 
PJf .  on  Saturday,  December  30,  1950,  did  you  have 
some  trouble  with  George  Schomber,  which  led  to  his 
death  f 


“Answer:  There  was  some  trouble  in  the  garage  be¬ 
tween  Frank  Proctor  and  George  Schomber  while  I  was 
in  the  garage,  and  Frank  Proctor  hit  him. 

“By  Lieutenant  Layton: 

“  ‘Now,  Albert,  tell  me  in  your  own  words  just  what 
occurred.’ 


“By  Albert  Allen: 

“  ‘I  have  been  knowing  Frank  Proctor  for  about  a 
year  by  seeing  him  on  the  comer  of  9th  &  0  Streets, 
[402]  N.  W.  and  drinking  together.  On  the  Satur¬ 
day  before  last,  that  was  on  December  23rd,  I  met 
Frank  at  9th  &  0  Sts.,  N.  W.,  and  he  asked  me  did  I 
know  where  he  could  get  some  money  and  I  told  him 
yes  and  I  gave  him  the  address  of  the  Uline  Ice  Com¬ 
pany.  I  told  him  to  come  over  about  5:30  P.  M.  and 
I  would  be  there,  but  he  didn’t  come  over.  I  saw  him 
several  times  after  that  but  he  didn’t  say  anything 
about  it  Then  on  Saturday,  December  30th,  I  saw 
him  again  on  the  comer  of  9th  &  O  Sts.,  N.  W.  about 
5:00  P.M.  and  he  wanted  to  know  if  the  job  was  still 
good.  I  told  him  yes.  We  walked  on  down  9th  Street 
to  9th  &  N.  We  went  in  the  whiskey  store  and 
bought  a  half  pint  We  came  out  and  caught  a  cab. 
We  goes  over  to  3rd  &  L,  N.  E.  We  gets  out  of  the 
cab  and  walks  up  to  3rd  &  M  and  then  we  came  back 
to  3rd  &  L.  On  the  way  back  we  saw  George  Schomber, 
who  we  call  ‘Oatmeal’  loading  a  truck.  I  told  Frank 
there  was  Oatmeal  loading  a  truck  now.  We  walks  on 
in  front  of  the  garage  and  Dorsey  and  Holmes  was 
going  in  the  garage  in  their  tracks.  George  Boddie 
he  jumped  off  of  Holmes*  track  and  yelled  for  me  to 
wait  I  waited  for  Boddie  and  he  comes  on  down 
the  street  We  goes  to  the  whiskey  store  at  3rd  &  K. 
George  Boddie  buys  a  half  pint  and  we  goes  in  the 
alley  and  drink  it  [403]  Then  I  was  talking  to 
George  and  he  said  something  about  my  girl  friend. 
I  told  him  to  watch  it,  that  it  might  be  my  girl  friend’s 
cousin  standing  there,  which  was  Frank.  We  talked 
on  and  Frank  walked  back  up  in  front  of  the  grocery 
store  at  3rd  &  L  and  waited  for  me.  Then  George  Bod¬ 
die  left  and  I  walked  up  to  the  grocery  store  at  3rd  and 
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L  and  met  Frank,  and  Frank  and  I  walked  np  to  the 
front  of  Gordon  Brothers  Garage.  Then  we  saw  Ben, 
who  is  the  janitor  at  TJlines,  pull  into  the  garage  with 
the  Coupe.  Then  Ben  left  out  of  the  garage  and  went 
into  the  office,  and  then  me  and  Frank  went  into  the 
garage  through  the  small  door.  We  went  back  there  in 
the  back  on  the  left  hand  side,  where  the  trash  barrels 
are  kept,  and  Frank  picks  up  a  broom  that  was  sitting 
beside  the  trash  cans.  It  was  a  push  broom  with 
wooden  handle.  Frank  picks  up  the  broom  and  takes 
the  handle  out  of  it  and  tells  me  to  stand  up  on  the 
handle  and  break  it  in  two.  He  held  the  handle  and 
I  stepped  on  it  and  broke  it  Then  he  lays  the  handle 
down  and  says  ‘Its  too  light*.  Then  he  picks  up  the 
broom  and  holds  it  until  Oatmeal  comes  in.  Oatmeal 
pulls  up  to  the  gate  and  raised  the  gate  on  the  garage 
and  he  came  in  with  his  truck.  He  parks  his  truck  and 
gets  out  with  a  newspaper  and  a  lunch  [404]  box 
in  his  hand.  Frank  walks  around  behind  him  and 
hit  him  over  the  head  twice.  Then  he  drug  him  around 
the  right  hand  side  of  his  truck,  looks  in  his  pocket 
and  gets  his  billfold  and  kicks  him  in  the  face  twice. 
Then  I  let  the  door  down  and  we  went  out.  We  walked 
on  down  3rd  Street  to  L  Street.  Then  we  walked 
out  L  Street  to  1st  Street  and  then  up  1st  to  Pierce 
Street,  out  Pierce  Street  till  we  got  to  New  Jersey 
Avenue,  walked  over  to  M  Street  and  caught  a  cab  and 
went  to  9th  &  N  Sts.,  N.  W.  Then  we  goes  on  up  to 
my  room  at  804  0  Street,  N.  W.,  at  least  I  stay  there 
part  of  the  time.  We  divided  the  money  and  I  got 
forty  three  dollars  and  a  half  dollar  piece  and  Frank 
got  the  same.  Then  we  came  on  out,  walks  down  to 
the  M  Street  Liquor  Store  at  9th  &  M  Sts.,  N.  W.  and 
we  buys  a  half  pint  When  we  came  out  of  the  store 
Frank  throws  tne  billfold  in  the  sewer  at  9th  &  M 
Sts.,  N.  W.  across  the  street  from  the  liquor  store. 
Then  I  left  Frank  and  I  goes  around  to  the  1200  block 
of  10th  Street,  waits  for  my  girl  to  dress  and  we 
catches  a  cab  and  comes  back  to  the  ball  game  af 
TJline  Arena.  It  was  about  8  o  ’clock  when  we  got  back 
to  the  Arena.  I  sat  next  to  George  Boddie  at  the  ball 
game,  but  I  didn’t  tell  him  nothing  about  what  hap¬ 
pened.  After  the  game  I  took  my  girl  friend  home  and  I 
[405]  stayed  at  her  house  that  night  I  left  my  girl’s 
house  about  5 :30  A.  M.  on  Sunday  morning  and  went  to 
work  at  TJlines.  When  I  got  to  work  I  learned  from 
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, .  Jimmie  Weaver  that  Oatmeal  was  dead.  Then  Iwent 
out  on  some  deliveries  and  I  stopped  at  9th  &  0  Sts.,  N. 
W.  I  saw  Frank  there  on  the  comer  and  I  told  him 
about  Oatmeal  being  dead.  Frank  said  ‘No  kidding’ 
and  he  walked  off.  Then  I  got  in  my  truck  and  went 
on  with  my  deliveries.  I  saw  Frank  again  yesterday 
at  9th  &  0  Sts.,  N.  W.,  after  I  got  off  from  work, 
and  1  axed  him  had  he  read  in  the  paper  about  the 
boy  being  dead.  He  just  hunched  me  with  his  arm  and 
.•didn’t  say  nothing  and  walked  on  off.  I  didn’t  see 
;  him  any  more  until  tonight  at  Police  Headquarters.” 

“Questioned  by  Lieutenant  Layton: 

“Question:  How  long  have  you  been  employed  at 
the  Uline  Ice  Company  and  in  what  capacity? 

“Answer:  Off  and  on  for  five  years.  I  quit  two  or 
three  times.  The  last  time  I  went  back  to  work  about 
four  months  ago.  I  worked  as  a  driver  and  a  cuber. 

“Question:  When  did  you  make  the  plan  to  rob 
George  Schomber  and  what  plans  did  you  make? 

“Answer:  We  made  the  plan  on  the  23rd  of  Decem¬ 
ber  at  9th  &  0  Streets,  N.  W.  Frank  asked  me  did  I 
know  .[406]  where  I  could  get  some  money.  I  told 
him  that  one  of  the  drivers  come  in  with  right  smart  of 
money,  and  that  this  driver’s  name  was  OatmeaL  I 
told  Frank  that  he  was  the  C.  0.  D.  man  and  that  he 
usually  got  in  the  garage  between  5:30  and  6  o’clock. 
That’s  when  I  gave  him  the  address  on  a  piece  of  paper 
so  he  could  meet  me,  but  he  didn’t  meet  me  on  the  23rd. 
Then  when  I  met  him  on  December  30th  he  asked  me 
•  if  the  job  was  still  good,  and  thats  when  we  went  on 
over  there. 

“Question:  Did  you  make  any  plans  as  to  how  you 
were  going  to  rob  this  man? 

“Answer:  No  we  didn’t  talk  about  that  at  all,  but 
when  we  went  in  the  garage  Frank  picked  up  the  broom 
from  beside  the  trash  can. 

“Question:  Were  the  lights  on  or  off  when  you 
and  Frank  went  into  the  garage? 

“Answer:  I  think  they  was  off,  but  I  wouldn’t 
say  for  sure. 

“Question:  Do  you  remember  turning  the  lights 
.off  before  you  and  Frank  left  the  garage? 

Answer:  I  could  have  turned  them  off  after  I  was 
!-i*  'on  the  inside,  but  I  don’t  remember  for  sure.-  ..  . 
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“Question:  Did  George  Schomber  snap  the  light 
switch  when  he  came  in? 

“Answer:  No,  sir.  I  remember  that  the  lights 
[407]  were  out  when  he  came  in.  He  came  in  through 
the  small  door  and  went  over  and  pushed  the  button 
to  raise  the  big  door  without  turning  the  lights  on. 

“Question:  How  long  did  you  and  Frank  have  to 
wait  before  George  Schomber  came  in? 

“Answer:  Approximately  about  five  minutes. 

“Question:  After  Schomber  parked  his  truck,  which 
door  did  he  leave  the  truck  by? 

“Answer:  The  left  side,  the  drivers  side.  Then  he 
walked  toward  the  front  of  his  truck  and  thats  when 
Frank  hit  him  and  he  fell  in  front  of  the  truck.  When 
he  fell  he  started  to  get  back  up  and  thats  when  Frank 
hit  him  the  second  time.  Then  Frank  drug  him  around 
‘  on  the  right  hand  side  of  the  truck.  Thats  where  he  got 
his  billfold  and  kicked  him  in  the  face. 

“Question:  Do  you  know  what  happened  to  Mr. 
Schomber ’s  lunch  box? 

“Answer:  The  last  time  I  saw  the  lunch. box  was 
when  he  dropped  it  in  front  of  the  truck. 

“Question:  At  any  time  during  the  assault  and 
robbery  of  George  Schomber  did  you  get  close  enough 
to  him  to  get  blood  on  your  body  or  clothes? 

“Answer:  No  I  didn’t.  The  closest  I  got  to  him  was 
_•  about  twelve  feet  when  I  was  over  by  the  gas  pump. 

[408]  “Question:  Was  anyone  else  but  you  and 
Frank  in  your  room  at  804  0  St,  N. .  W.,  when  you 
divided  the  money? 

“Answer:  No,  sir. 

•  “Question:  How  long  after  you  divided  the  money 
did  Frank  throw  the  billfold  in  the  sewer? 

“Answer:  I  think  it  was  about  twenty  minutes. 

“Question:  Describe  what  was  in  the  billfold  other 
i  than  the  money? 

“Answer:  His  permit,  his  identification,  a  picture 
.  showing  him  and  a  lady  ,  and  he  was  dressed  inArmy 
uniform,  some  of  his  Uline  ice  tickets  where  he  had 
?  been  checking  in.  I  think  that  was  about  alL 

“Question:  Were  all  of  these  items  in  the 'billfold 
; .'  when  it  was  thrown  in  the  sewer? 

•  “Answer:  Yes,  sir.  :  -V..  % 


“Question:  I  now  show  yon  a  black  leather  bill¬ 
fold  with  four  card  cases,  a  picture,  a  D.  C.  driver’s 
permit  #604977,  ice  tickets,  a  Md.  driver’s  license 
#339379,  an  identification  card  from  the  Herson’s  Auto 
&  Appliance  Company,  and  other  cards,  all  initialled 
with  the  letter  *A’  for  identification,  and  ask  you 
whether  or  not  these  are  the  cards  and  papers  you  de¬ 
scribed  as  being  in  the  billfold  at  the  time  you  and 
Frank  divided  the  money,  and  later  threw  it  in  the 
sewer? 

[409]  “  Answer :  Yes  they  are  the  cards  and  papers 
that  were  in  the  billfold. 

“Question:  Were  you  with  Frank  when  he  threw 
the  billfold  in  the  sewer? 

“Answer:  Yes  sir. 

“Question:  In  your  statement  you  said  that  a  broom 
found  in  the  garage  was  used  in  the  assault.  I  now 
show  you  a  broom  and  handle,  which  are  broken  in 
two,  and  were  found  in  the  garage,  after  the  assault, 
and  are  now  initialled  with  the  letter  ‘F’  and  a  square, 
and  ask  you  whether  or  not  this  is  the  broom  that  you 
described  as  being  used  in  the  assault? 

“Answer:  Yes  sir.  They  are  the  ones. 

“Question:  I  now  show  you  a  Uline-Ice  ticket  No. 
05801,  which  is  marked  on  the  back  in  pencil  *  Third 
and  M  Streets,  Northeast’,  and  has  been  initialled 
‘LBF’  for  identification,  and  ask  you  whether  that 
is  your  handwriting  and  if  it  is  the  paper  you  gave  to 
Frank  Proctor  on  December  23rd? 

“Answer:  Yes,  sir;  that’s  my  handwriting.  It  is 
the  same  paper  that  I  gave  to  Frank  on  December  23rd 
so  that  he  would  know  where  to  meet  me. 

“Question:  Did  you  see  anyone  that  you  knew  at 
Ninth  and  0  Streets,  Northwest,  on  December  30, 
1950,  just  before  you  and  Frank  went  to  Uline’s  to  rob 
Mr.  Schomber? 

[410] “  Answer:  Before  I  met  Frank,  I  went  to  the 
little  delicatessen  at  Ninth  and  O  Streets,  Northwest, 
where  he  works,  but  he  wasn’t  there.  I  axed  Miss  Ethel 
where  he  was  and  she  said  that  she  didn’t  know.  Then 
I  went  in  the  beer  parlor  and  I  saw  Frank  after  I  came 
out  That’s  when  he  axed  me  if  the  job  was  still  good 
and  while  we  was  talking  there  on  the  corner  of  Ninth 
and  O  Streets  I  saw  Miss  Ethel  coming  back  from  the 
market  We  walked  on  off  just  before  she  got  there. 


“Question:  I  now  show  yon  a  key,  marked  ^de¬ 
pendent  Lock  Company,  Fitchburg,  Massachusetts, 
1011  P’,  also  a  key  marked  ‘Yale’  and  ‘19QK  804*,  on 
a  key  ring,  and  ask  you  if  you  can  identify  them. 

“Answer:  I  don’t  remember  seeing  them  before. 

“Question:  Do  you  have  any  money  left  from  your 
share  of  the  robbery? 

“Answer:  No,  sir.  I  spent  it 

“Question:  How  far  did  you  go  in  school? 

“Answer:  The  third  grade. 

“Question:  Can  you  read  and  write! 

“Answer:  A  little. 

“Question:  During  the  time  that  you  have  been  em¬ 
ployed  at  Uline’s  have  you  made  C.  O.  D.  collections 
on  your  route? 

[4U]  “  Answer:  Yes  sir.  Almost  every  day. 

“Question:  Have  you  made  your  statement  and  an¬ 
swered  my  questions  freely  and  voluntarily,  without 
any  force  or  promises  being  used  or  made  by  anyone 
to  obtain  the  same? 

“Answer:  Yes,  sir. 

“Question:  Is  there  anything  you  want  to  add  to 
your  statement  that  has  not  already  been  covered? 

“Answer:  No,  sir.  There  ain’t  nothing  else. 

“Albert  Allen 
“Albert  Allen 

“  Statement  typed  by  Detective  Sergeant  Walter  B. 
Vogelsang.  Completed  at  12  £5  a.m. 

WBV 

“Witnesses: 

“John  B.  Layton 

“Detective  Sergeant  Alfred  D.  Clark”. 

The  initials  of  the  witnesses’  names,  together  with  those  of 
the  defendant  Allen,  appear  at  the  bottom  of  each  of  the 
pages,  except  on  the  last  page,  which  contains  the  signa¬ 
tures  of  the  witnesses  and  of  the  defendant. 

BY  MR.  BACON: 

Q  Now,  Lieutenant,  after  taking  this  statement  from 
Allen  and  reading  it  back  to  him,  would  you  tell  us  what 
else  occurred? 

[412]  A  George  Boddie  had  been  called,  and  he  was  in 
the  Homicide  Squad  office,  arrived  there  about  the  time 
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the  statement  was  being  typed.  After  it  was  completed  and 
signed,  Allen  and  Proctor  both  made  short  statements  to 
George  Boddie  as  to  their  part  in  the  robbery  and  assadlt 

Following  that,  they  were  taken  back  to  the  vicinity  of 
the  Uline  Arena  and  asked  to  go  over  the  route  and  to  re¬ 
enact  the  crime  for  ns,  which  they  did  at  that  time.  * 

Q  How  did  yon  get  over  to  Uline ’sT 

A  We  drove  over  there  in  two  Detective  Bureau  cruisers. 

Q  Will  yon  please  tell  ns  what  occurred  after  yon  got  to 
the  vicinity  of  Uline’s  garage! 

A  Allen  and  Proctor  were  asked  to  start  from  the  time 
that  they  first  came  over  and  first  met  George  Boddie  on 
Third  Street,  and  Allen  stated  that  he  and  Proctor  had  met 
Boddie  just  south  of  Uline’s  garage. 

That  they  then  walked  south  on  Third  Street  and  went 
to  the  liquor  store  at  Third  and  K,  saying  that  that  was 
where  they  bought  the  whiskey.  Allen  pointed  out  an  alley, 
Fenton  Court,  which  runs  off  of  Third  Street,  and  said  that 
that  was  the  location  where  they  drank  the  whiskey. 

They  returned  then  to  Third  and  L  Streets,  turned  west 
on  L  to  Congress  Street,  and  north  on  Congress  Street  to 
the  rear  of  Gordon’s  Garage. 

[413]  .  On  the  way  up  Congress  Street,  Proctor  started 
to  turn  off  before. they  got  to  Gordon’s  Garage,  and  Allen 
told  him  it  was  a  little  further  on.  They  turned  into  the 
rear  entrance  of  Gordon’s  Garage  and  went  across  the 
front  to  Third  Street  and  M  to  Uline’s  Garage,  and  entered 
Uline’s  Garage,  which  had  been  opened  by  that  time,  and 
went  into  the  garage. 

They  pointed  out  the  location  towards  the  rear  of  the 
garage,  where  there  were  some  trash  cans,  and  said  they  had 
waited  there,  and,  while  they  were  waiting,  Proctor  said, 
a  Ford  coupe  which  was  then  parked  in  the  garage,  had 
come  in.  Allen  identified  that  as  being  the  car  that  Jim 
Douglas  had  been  driving. 

They  went  across  to  the  north  side  of  the  garage  while 
Douglas  was  parking  that  car,  and,  after  he  left,  they  came 
back  to  the  trash  cans. 

Both  of  them  agreed  that  they  had  selected  a  push  broom, 
which  had  been  standing  in  the  garage,  for  a  weapon. 

Allen  broke  the  handle  of  that,  and  Proctor  decided  that 
it  was  too  light,  and  Proctor  said  that  Allen  then  handed 
him  the  brush  part  of  the  broom  and  told  him  when  he  hit 
theman  to  hit  him  hard.  -  .  .  . 
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Proctor  identified  the  man -that  they  ..were  going  to  rob 

as  Oatmeal  •  ..•••  •  .  .  •  -  • 

*  ’  •  *  . 

Shortly  after  that,  they  said,  ha  came  in  and  parkedthe 

track  near  the  door,  and,  as  he  got  out  of  the  driver’s  side 

[414]  of  the  truck,  they  began  to  approach  him,  Proctor 
with  the  broom  in  his  hand,  and  he  struck  him  over  the  back 
of  his  head  and  knocked  him  down.  Proctor  said  that  after 
he  fell  he  kicked  him,  and,  as  he  tried  to  get  up,  he  hit  him 
again  with  the  broom. 

Proctor  stated  that  Allen  patted  Schomber’s  pocket  and 
said,  “Here  it  is.”  Allen  denied  that  he  had  taken  any  part 
in  recovering  the  billfold,  and  said  that  Proctor  himself  had 
removed  it  from  Schomber’s  pocket. 

After  they  did  that,  they  left  the  garage  and  went  south 
on  Third  Street  to  L,  west  on  L  to  First,  north  to  Pierce 
Street,  and  went  to  804  O  •Street,  where  they  then  divided 
tiie  money. 

.  Q.  Lieutenant,  how  long  did  it  take  you  to  get  from  head¬ 
quarters  to  mine’s  garage t 
A  Possibly  ten  minutes. 

Q  How  long  did  the  complete  re-enactment  at  TJline’s 
garage  consume? 

„  A  I  would  say  about  an  hour. 

!  r  •  '■  v.  .  *  * • .  *  • 

.  Q  And  what  was  done  when  you  left  the  garage?  ..  : . 

A  Proctor  was  taken  with  Sergeant  Furr  and  two  other 
officers  to  point  out  a  location  where  he  said  the  overalls 
were,  that  he  had  .been  wearing  the  night  that  this  crime  was 
'committed.  .  ..  ...  *' 

•  I,  along  with  Sergeant  Clark,  took  Mrs.  Bothgeb  home, 

[415]  and  brought  Allen  back  to  headquarters. 


Q  What  happened  after  you  got  back  to  headquarters? 
o  .  A'  What  we  refer  to  as  stand-up  pictures,  complete  stand¬ 
ing  pictures,  were  taken  of  both  of  these  men,  together/  in 
the  Identification  Bureau,  and  they  were  then  taken  to  >the 
cell  block  and  placed  there  for  the  rest  of  the  night 

-  Q  Approximately  what  time  was  that*  Lieutenant  ?  ■- 
■  A  By  the  time  they  got  back  to  the  cell  block,  it  was 
just  about  3  o’clock  in  the  morning. '  •  -r '  1  • 

•  Q  Was  there  a  preliminary  hearing?  :  :  ’  • 

A  There  was. 


Q  Did  you  attend  that,  sir? 


196 


A  I  did  not  I  am  sorry,  Mr.  Bacon;  yon  said  a  prelim¬ 
inary  hearing;  there  was  a  coroner’s  inquest 

Q  Did  yon  attend  that? 

A  Yes;  I  attended  the  coroner’s  inquest 

Q  When  was  that  held? 

A  That  was  later  that  morning. 

Q  What  date  would  that  have  been? 

A  January  3. 

Q  And  at  what  time? 

A  10  o’clock,  I  think.  Usually  they  are  at  11,  but  I  think 
it  was  at  10. 

MB.  BACON:  The  Government  has  no  further  questions. 

t416]  CBOSS  EXAMINATION 

BY  MB.  WOOD: 

Q  Lieutenant,  did  you  question  Boddie  at  headquarters? 

A  On  the  night  that  Allen  was  arrested? 

Q  Yes.  In  Allen’s  presence,  did  you  talk  to  him? 

A  Yes. 

Q  Did  Boddie  at  that  time  ever  make  the  statement  to 
you  that  he  saw  Allen  get  in  a  taxicab  in  the  vicinity  of 
Uline’s,  and  that  Proctor  crossed  the  street  toward  the 
garage? 

A  And  you  say  Proctor  was  across  the  street? 

Q  No;  Proctor  crossed  the  street  toward  the  garage. 
Allen  got  in  a  cab  across  the  street  from  Uline’s  and  Proc¬ 
tor  walked  across  to  Uline’s.  Did  Boddie  ever  say  that 
to  you! 

A  No,  sir. 

Q  Did  he  ever  say  that  to  you  at  any  time,  whether  Allen 
was  present  or  not? 

A  Whether  Allen - 

Q  I  say,  did  Boddie  ever  make  that  statement  to  you  at 
at  any  time,  whether  Allen  was  present  or  not?  When  I  say 
‘‘whether  Allen  was  present”,  I  mean  whether  or  not  Allen 
was  present  when  Boddie  told  it  to  you? 

A  As  I  recall  it,  we  first  talked  to  Boddie  at  Uline’s 
Arena. 

[417]  Q  No.  —  Go  ahead;  that  may  be  the  answer. 

A  As  I  recall,  when  we  first  talked  to  him  at  Uline’s 
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Arena,  be  didn’t  make  the  statement  to  me  that  Allen  got 
in  a  cab,  bnt  he  said  that  when  he  left  them  he  thought  they 
were  going  to  hail  a  cab,  but  he  didn’t  make  the  statement 
that  they  separated  and  Proctor  went  back  to  the  garage. 

Q  Lieutenant,  let  me  ask  you  about  this  statement. 
Will  you  tell  us,  please,  just  what  the  mechanics  of  these 
statements  are?  Does  Sergeant  Vogelsang  sit  down  at  a 
typewriter? 

A  He  did  in  this  case,  sir. 

Q  And  was  Allen  there? 

A  Allen  was  there. 

Q  And  you  were  there? 

A  Yes,  sir. 

Q  You  were  the  one  who  interrogated  him,  I  think, 
were  you  not? 

A  Yes,  sir. 

Q  Will  you  tell  us  what  happened  then?  He  already 
has  the  paper  in  the  machine  to  take  the  statement,  and 
what  happens? 

A  The  heading  or  introduction  to  that  statement  is  pre¬ 
pared  from  a  form  that  is  retained  in  the  Homicide  Squad 
for  that  purpose,  filling  in  the  information  that  is  needed 
to  identify  this  particular  case. 

(«8 ]  After  that  first  paragraph,  or  introduction,  is 
written  of  the  statement,  in  this  case  I  read  that  to  Allen. 

Q  You  read  what? 

A  The  first  paragraph  of  the  statement,  the  introduc¬ 
tion. 

Q  The  first  question  by  you,  Lieutenant,  as  it  appears 
here,  is: 

“What  is  your  full  name,  age,  and  place  of  residence?” 
That  took  place  first,  did  it? 

A  That  is  correct 

Q  And  did  Allen  answer  that? 

A  Allen  answered  that 

[419]  Q  And,  when  you  say  “the  first  paragraph”,  you 
refer  to  the  paragraph  which  begins,  “Albert  Allen,  you 
are  being  held  on  account  of  the  death  of  George  Schom- 
ber,”  and  so  forth?  Is  that  what  you  mean  to  be  the 
first  paragraph? 

A  That  is  correct  sir. 
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'  A  I  didn’t  make  that  statement  to  him. 

Q  Lieutenant,  at  the  conclusion  of  this  statement,  I  un¬ 
derstood  yon  to  say  that  it  was  handed  to  Allen  to  read 


[421]  aloud.  Is  that  right  sir? 

A  That  is  correct 

*  Q  And  that  he  was  able  to  read  some  of  the  words,  but 
not  enough,  I  mean,  to  satisfy  you  that  he  could  read:  is 
that  right?  i 

A  He  read  some  of  the  first  part  of  the  statement,,  but 
not  well  He  was  not  able  to  pronounce  all  of  the  words. 

Q  Can  you  tell  us  just  how  far  he  got  in  reading  this, 
Lieutenant?  Would  you  care  to  look  at  it,  or  is  it  neces¬ 


sary  for  you  to  do  so? 

A  He  didn’t  read  very  much.  I  think  we  waited  for  him 
to  complete — to  try  to  read  the  first  couple  of  lines. 

Q  And  by  “the  first  couple  of  lines”  do  you  mean: 

“Question  by  Lieutenant  John  B.  Layton: 

“Q.  What  is  your  full  name,  age,  and  place  of  resi¬ 
dence?” 

A  No,  I  mean  the  first  couple  of  lines  in  that  statement 
to  him  identifying  the  case. 

Q  “Albert  Allen,  you  are  being  held  on  account  of  the 
death  of  George  Schomber”? 

A  That  is  right 

Q  Can  you  tell  us,  Lieutenant,  how  far,  if  you  can  recall 
— I  know  it  is  difficult — just  how  far  in  that  paragraph  he 
did  read? 

A  No,  I  don’t  believe  I  can  say  just  how  far. 

[422]  Q  Lieutenant,  I  just  have  one  final  question. 


You  read  the  statement  to  him  when  you  discovered  he 
wasn’t  doing  it  very  well;  is  that  right? 

A  That  is  correct 

Q  In  the  body  of  the  statement,  where  he  is  alleged  to 


have  made  his  statement  concerning  his  activities  with 
respect  to  this  case,  you  read  that  to  him? 

A  I  did. 

Q  Will  you  tell  us,  Lieutenant,  whether  or  not  the  state¬ 
ment  that  you  read  to  him,  and  the  words  that  you  used 
in  that  statement  as  being  the  words  of  Allen,  are  the  same 

ly  of  this  statement? 


words  that  appear  in 
A  That  is  correct;  they  were. 
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MR  WOOD:  Thank  you  very  much.  I  have  no  further 
questions. 

CROSS  EXAMINATION 
BY  MR  YASELLI: 

Q  Lieutenant  Layton,  with  reference  to  Government's 
Exhibit  5,  which  has  been  introduced  in  evidence,  you  say 
you  talked  to  Allen  about  that? 

A  I  did,  sir. 

Q  And  he  told  you  what? 

A  After  being  shown  the  writing  on  the  back,  and  before 
he  was  asked  about  it  specifically,  he  was  asked  to  write 
“Third  and  M  Streets,  Northeast",  which  he  did. 

,  [423]  It  appeared  to  be  in  the  same  handwriting,  and 
he  was  then  asked  about  the  writing  on  this.  He  said  that 
that  was  his  handwriting.  He  said  further  that  he  had 
given  this  slip  to  Proctor  so  that  he  would  know  where  to 
meet  him. 

Q  Did  he  say  when  he  gave  that  slip  to  Proctor? 

A  Yes,  he  did. 

Q  When? 

A  He  said  he  gave  it  to  him  on  December  23d,  the  Satur¬ 
day  prior  to  this  case. 

Q  Did  he  tell  you  where  he  gave  it  to  him? 

A  I  don't  recall  that  he  said  specifically.  My  impression 
is  that  they  were  at  Ninth  and  0.  He  had  said  a  number 
of  times  that  he  knew  Proctor  from  seeing  him  in  the  vicinity 
of  Ninth  and  O. 

Q  Did  he  tell  you  why  he  gave  him  that  slip,  Govern¬ 
ment’s  Exhibit  No.  5? 

A  Yes,  he  did. 

Q  And  did  he  tell  you  as  to  whether  he  had  a  talk  with 
Proctor  as  to  what  they  were  supposed  to  do  down  at  the 
garage? 

A  He  did. 

Q  Will  you  tell  us  what  he  stated? 

A  He  said  they  had  had  some  conversation  between  them 
about  getting  the  money. 

Proctor  wanted  to  know  where  they  could  get  some  money. 
[424]  Allen  told  him  that  there  was  a  C.  0.  D.  man  work¬ 
ing  for  Uline  Arena  who  generally  carried  a  good  deal  of 
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cash  from  his  collections.  And  they  made  the  plan  at  that 
time  to  meet  and  to  rob  this  man,  who  Allen  identified. 
And  in  order  to  meet  him,  to  know  where  to  meet  him,  Allen 
gave  him  this  slip  with  “Third  and  M”  on  it,  so  that  he 
could  meet  him  there  abont  5 :30  on  December  23d. 

Q  Was  this  statement  made  in  the  presence  of  Proctor? 

A  No.  That  statement  I  am  referring  to  now  was  written 
dnring  my  interrogation  of  Allen,  and  at  that  time  he  was 
not  in  Proctor’s  presence. 

A  little  later  they  were  confronted,  Allen  and  Proctor. 
I  was  not  present  at  that  time.  And,  of  course,  later  on  he 
did  make  his  written  statement  in  the  same  office  where 
Proctor  was.  , 

Q  In  the  presence  of  Proctor?  j 

A  In  the  same  office. 

Q  Did  yon  question  Proctor  abont  Government’s  Exhibit 
5? 

« 

A  No,  sir ;  I  didn’t  question  him  abont  that.  j 

Q  So  yon  don’t  know  Proctor’s  side  of  the  story?  I 

A  No ;  I  do  not. 

Q  Did  yon  have  anything  to  do  with  arresting  Proctor? 

A  I  didn’t 

Q  Did  Allen  tell  yon  that  he  had  told  Proctor  that  he 
[425]  wanted  him  to  help  him  rob  a  certain  man,  or  what? 

A  His  statement  abont  that  was  that  they  talked  abont 
this  between  them. 

Allen’s  statement  was  that  Proctor  wanted  to  know  from 
him  if  he  knew  somebody  that  they  could  rob,  and  Allen 
suggested  a  man  he  knew  by  the  name  of  Oatmeal,  who  was 
the  C.  0.  D.  man  at  the  Uline  Arena. 

Q  Did  yon  ever  ask  Proctor  abont  that  statement,  as 
to  whether  he  knew  anything  abont  it? 

A  No,  sir;  I  didn’t  ask  him  that 

Q  Did  he  tell  yon  anything  abont  how  soon  before  the 
crime  was  committed  did  Proctor  know  that  this  assault 
and  robbery  was  to  take  place? 

A  No,  sir;  I  didn’t  take  part  in  the  interrogation  of 
Proctor  early  that  evening,  and  I  was,  of  course,  with  him 
dnring  the  re-enactment  of  the  crime,  so  that  I  didn’t  ask 
him  that. 

Q  Didn’t  Allen,  in  one  of  his  many  statements,  state  that 
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Proctor  only  knew  about  what  he  was  supposed  to  do  at 
TJline’s  about  a  half  hour  before  it  actually  took  place? 

A  No,  sir;  he  did  not 

Q  When  Allen  stated  that  the  closest  he  got  to  Mr. 
Schomber  was  twelve  feet,  was  that  in  the  presence  of 
Proctor? 

A  Yes,  it  was. 

Q  And  did  Proctor  make  any  remark  at  that  time  as  to 
[426]  whether  it  was  true  or  not? 

A  He  did. 

Q  What  did  he  say? 

A  Proctor’s  statement  at  that  time  was  that  Allen  came 
over  to  Schomber  after  he,  Proctor,  had  knocked  him  down, 
and  patted  his  pocket,  and  said,  “Here  it  is”,  referring  to 
his  money.  Allen  denied  that 

Q  Didn’t  Proctor  also  say  that  the  second  blow  was  given 
by  Allen  and  not  by  Proctor? 

-  A  No;  he  did  not 

MR  YASELLI:  That  is  alL 

THE  COURT :  Do  you  have  anything  further? 

MR  BACON :  No  further  questions. 

MR.  MILLER:  We  would  like  to  come  to  the  bench. 

THE  COURT:  May  this  witness  be  excused?  Are  you 
gentlemen  now  through  with  Lieutenant  Layton? 

MR.  BACON :  The  Government  is. 

THE  COURT:  And  what  about  you,  Mr.  Yaselli? 

MR.  YASELLI:  Yes. 

THE  COURT:  Mr.  Wood? 

MR  WOOD:  Yes. 

(Thereupon,  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows :) 

MR  MILLER:  To  save  the  question,  I  would  most  re¬ 
spectfully  suggest  to  your  Honor  to  strike  all  the  testimony 
of  [427]  Lieutenant  Layton  as  to  what  happened  at 
Uline’s  Arena  after  he  carried  him  back  there,  to  save  the 
question  as  to  whether  the  confession  was  void  from  the 
beginning  or  not 

THE  COURT:  Very  welL  I  will  deny  that 

(Thereupon,  counsel  resumed  their  places  at  the  trial 
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table  and  the  following  proceedings  were  had  in  open 
court:) 

THE  COURT :  I  think  we  will  recess  at  this  point,  ladies 
and  gentlemen,  to  come  back  at  11 :30. 

ALFRED  D.  CLARK 

was  called  as  a  witness  on  behalf  of  the  United  States  and, 
being  first  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows: 

DIRECT  EXAMINATION 
BY  MR.  BACON: 

[428]  Q  Give  us  your  full  name  and  assignment,  please  t 
A  Alfred  D.  Clark,  Detective  Sergeant,  assigned  to 

Homicide. 

Q  On  December  30,  were  you  assigned  to  this  Uline  case! 
A  I  was. 

Q  Did  you  continue  working  on  the  case  through  Jan¬ 
uary  2  or  3? 

A  I  did. 

Q  On  December  31,  did  you  have  occasion  to  go  to  the 
Uline  Garage! 

A  Yes,  I  did. 

Q  And  while  at  the  Uline  Company,  did  you  talk  with 
any  of  the  employees! 

A  I  talked  to  several  of  the  employees  at  Uline. 

Q  That  is  on  the  31st!. 

A  On  the  31st 

Q  Will  you  tell  us  approximately  how  many  you  talked 
tot  , 

A  I  would  say  on  the  first  day  I  talked  to  approximately 
8  or  10. 

Q  About  how  long  did  that  interrogation  take! 

A  Practically  the  entire  day. 

Q  And  on  January  1,  did  you  again  return  to  Uline! 

A  I  did. 

[429]  Q  And  did  you  interrogate  employees  on  that 
day! 

A  I  did. 

Q  And  approximately  how  many  did  you  interrogate! 
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A  I  would  say  five  or  six,  on  that  day. 

Q  And  how  long  did  that  interrogation  takef 

A  I  spent  practically  the  whole  day  there,  also.  I  also 
took  pictures.  I  also  had  pictures  taken,  rather. 

Q  On  January  2,  were  you  at  the  Uline  Company  offices? 

A  No,  I  was  not 

Q  What  hours  were  you  working  on  the  2nd,  Sergeant, 
do  you  recall? 

A  I  was  working  what  we  call  the  split  shift,  from  8:45  in 
the  morning  until  2:00  in  the  afternoon,  and  back  at  7:00  un¬ 
til  midnight 

Q  Did  you  go  on  duty  at  7:00  o’clock? 

A  I  went  on  duty  again  at  7. -00  o ’clock  that  night 

Q  Where  did  you  go  on  duty,  sir? 

A  At  Police  Headquarters. 

Q  And  at  that  time  you  went  on  duty,  did  you  see  the  two 
defendants  in  this  case? 

A  Not  at  the  time  I  went  on  duty,  no. 

Q  What  was  the  first  time  you  saw  either  one  of  the 
defendants? 

A  About  7:30 1  was  advised  that  there  were  two  suspects 
there. 

£«J.  Q.  Put  the  mike  up  just  a  little  closer,  and  speak 
up  a  little  bit. 

At  7:30,  what  happened? 

A  About  7:30  I  went  back  to  the  office  of  the  General 
Assignment  Squad.  That  was  the  first  time  I  saw  a  man  who 
was  later  identified  as  Allen. 

Q  Did  you  have  any  conversation  with  him  at  that  time? 

A  I  did  not. 

Q  Did  you  have  any  conversation  with  him  subsequent 
to  that  time? 

A  About  9:00  o’clock  that  evening,  as  a  result  of  infor¬ 
mation  given  to  me  by  Sergeant  Furr,  I  had  a  conversation 
with  Allen  relative  to  exactly  what  sewer  he  had  thrown 
the  pocketbook  in. 

Q  Would  you  tell  us  to  the  best  of  your  recollection  the 
exact  conversation  you  had  with  Allen  at  that  time? 

A  I  asked  him  if  he  could  describe  the  sewer  to  me.  as  to 
the  exact  location,  and  he  said  it  was  directly  across  the 
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street  from  the  liquor  store  on  the  southeast  corner  of 
Ninth  and  M.  He  said  I  wouldn’t  have  any  trouble  identi¬ 
fying  or  recognizing  the  pocketbook,  because  there  was  a 
picture  of  a  soldier  in  uniform  and  a  woman  in  it,  in  one  of 
the  folders  of  the  pocketbook. 

After  I  had  that  conversation,  I  immediately  left 

[431]  Headquarters  and  went  to  Ninth  and  M,  where  1 
was  met  by  a  member  of  the  Sewer  Department,  and  as  a 
result  of  a  search  made  in  the  sewer  on  tine  southeast  corner 
the  pocketbook  with  the  cards  and  several  JJline  papers 
were  found  in  the  sewer. 

Q  Was  this  the  same  sewer  that  the  defendant  had  de¬ 
scribed  to  you! 

A  It  was,  sir. 

Q  And  did  you  take  the  pocketbook  when  it  was  recov¬ 
ered  from  the  sewerf 

A  I  did. 

Q  And  what  did  you  do  with  itf 

A  I  brought  the  pocketbook  back  to  Headquarters.  When 
I  returned  with  it,  Allen  was  at  that  time  in  the  office  of  the 
Homicide  Squad.  I  asked  him  if  that  was  the  pocketbook; 
and  asked  him  whether  or  not  the  picture  I  showed  him  with 
the  soldier  and  woman  was  the  same  picture  that  he  had 
ref errd  to,  and  he  said  it  was. 

Q  Sergeant,  at  this  time  I  am  going  to  show  you  Govern¬ 
ment’s  Exhibit  No.  2  for  purposes  of  identification  and  ask 
you  if  you  can  tell  me  what  that  is. 

A  lean, sir. 

Q  "What  is  it,  sir? 

A  I  cut  the  initial  “A”  in  the  pocketbook  itself. 

Q  Is  that  the  pocketbook  that  you  have  just  been 

[432]  speaking  off 

A  Yes,  sir;  it  is. 

Q  Would  you  examine  the  papers  in  the  pocketbook,  sir? 
Are  those  the  papers  f 

A  One  of  the  first  things  I  came  across  after  the  pocket- 
book  was  recovered  was  a  permit  issued  to  the  deceased 
Thomas  Schomber.  I  then  looked  for  the  picture  that  was 
described  by  Allen,  and  this  is  the  picture  that  I  found. 

■  Q  Is  that  the  picture  that  he  later  identified  to  youf 

A  It  is,  sir. 

Q  And  did  he  identify  the  pocketbookf 
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A  Yes,  sir,  he  did.  *  -**" 

.  Q  Did  he  , examine  the  papers!  • 

A  The  cards  and  papers,  I  left  them  intact  in  ;the  folder 
at  the  time  I  showed  it  to  him,  and  he  identified  the  whole 
things  There  was  also  a  Maryland,  permit  here  issued  to 
Schomber.  ' 

Q  Approximately  what  time  was  it  yon  got  back  from  the 
trip  to  Ninth  and— what  was  that — Ml  •  •  • 

A  Ninth  and  M.  -This  pocketbook  was  recovered  at  9:4<X 
It  took  ns  abont  five  to  seven  minutes,  when  I  returned  to* 
-  Headquarters. .  „• 

Q  And  it  was  at  that  time  that  yon  confronted  Allen 
with  the  pocketbook! 

[433]  A  It  was. 

Q  What  time  was  it  that  yon  say  yon  left  Headquarters, 
sir,  to  go  to  Ninth  and  M! 

A  I  would  say  it  was  about,  possibly,  9:15,  because  be¬ 
fore  I  left  to  go  to  Ninth  and  M,  I  contacted  the  Sewer 
Department,  or  the  Sewer  Department  was  contacted,  and 
arrangements  were  made  for  a  man  to  meet  us. 

Q  And  what  time  was  it  that  you  got  to  Ninth  and  M,  sir! 

A  I  was  there,  I  would  say,  approximately  9  :30,  9:25  to 
9:30,  and  I  waited  about  15  minutes  for  the  sewer  men  to 
show.  up. 

Q  How  long  did  it  take  you  to  locate  the  pocketbook,  sir! 

A  Just  a  minute,  in  a  few  minutes. 

MR  BACON :  May  it  please  the  Court,  at  this  time  the 
Government  moves  that  Government’s  Exhibit  No.  2  be 
admitted. 

MR  WOOD:  We  have  no  objection. 

MR  YASELLT:  No  objection. 

THE  COURT:  It  will  be  received.  When  you  say 
Government’s  Exhibit  No.  2,  that  means  the  pocketbook 
and  contents! 

MR  BACON :  That  is  right,  the  pocketbook  and  contents. 

THE  COURT:  Very  weR 

(The  pocketbook  and  contents  previously  marked. 
Government’s  [434]  Exhibit  No.  2  for  identifica¬ 
tion  were  received  in  evidence.) 

BY  MR  BACON: 


Q  Now,  sergeant,'  after  yon  returned  with  the  pocketbook, 
were  yon  present  when  Lieutenant  Layton  took  a  written 
statement  from  the  defendant  Alien? 

A  I  was. 

Q  And  did  yon  observe  the  statement  being  taken  down! 

A  I  did. 

ME.  WOOD :  Mr.  Bacon,  may  I  interrupt  just  a  moment. 

At  this  time  we  would  like  to  renew  our  objection  to 
any  statements. 

THE  COURT:  For  the  same  reasons  stated? 

MR.  WOOD:  Yes,  for  the  same  reasons. 

THE  COURT:  Very  welL 
BY  MR.  BACON: 

Q  Were  yon  present,  sir,  when  Lieutenant  Layton  read 
the  statement  to  the  defendant  Allen? 

A  I  was. 

MR.  MILLER:  That  is  very  leading,  if  Your  Honor 
please.  I  object  to  that,  “Were  yon  present  when  he  read 
the  statement  ?” 

THE  COURT:  All  right.  He  has  answered  the  ques¬ 
tion.  Try  not  to  lead  him. 

BY  MR.  BACON: 

[435]  Q  Did  the  defendant  read  the  statement,  sir? 

A  He  started  to  read  it,  read  possibly  a  few  lines,  and 
then  Lieutenant  Layton  took  over  and  read  it  for  him. 

Q  After  he  read  the  statement,  what  occurred? 

A  At  the  time  the  statement  was  read  to  him,  it  was  read 
in  the  back  office  of  the  Homicide  Squad,  and  after  the 
statement  was  read,  he  signed  it. 

Q  Who  else  was  present  when  the  statement  was  read 
to  him,  if  anyone? 

A  Mrs.  Rothget,  I  believe  her  name  is,  from  Uline,  Lieu¬ 
tenant  Layton,  Sergeant  Vogelsang,  and  myself. 

Q  And  after  Allen  signed  the  statement,  what  happened? 

A  After  he  signed  the  statement  there  was  a  little  more 
conversation,  and  then  about  a  few  minutes  after  one 
o’clock  we  went  to  Uline  Arena  for  a  reenactment. 

Q  Did  you  sign  the  statement?  '  r 
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A  I  did.  I  initialed  it 

Q  Anyone  else  sign  it  besides  yonrself  and  Alien! 

A  Mrs.  Bothget  signed  the  initial.  Then  lieutenant 
Layton  and  Vogelsang. 

MB.  BAKEB:  No  further  questions,  Your  Honor. 

CBOSS-EXAMINATION 
BY  MB.  MELLEB: 

Q  Lieutenant,  did  you  notify  him,  or  did  anybody  in 
your  presence  notify  Allen  that  he  was  entitled  to  nave 
[436]  a  lawyer  before  he  signed  any  statement! 

A  I  didn’t  notify  him  of  that,  no,  sir. 

Q  Was  it  done  in  your  presence! 

A  It  was  not  done  in  my  presence. 

Q  Did  you  notify  him  he  was  entitled  to  have  his  family 
or  friends  to  come  down  there  before  he  signed  the  state¬ 
ment! 

A  I  did  not 

Q  Isn’t  it  the  truth.  Sergeant — Lieutenant — I  don’t  want 
to  demote  you.  Is  it  Sergeant,  or  is  it  Lieutenant! 

A  Sergeant 

Q  Isn’t  it  the  truth,  Sergeant  when  you  handed  this 
alleged  statement  to  him  he  could  not  read  it  at  all!  Isn’t 
that  true! 

A  No,  sir,  it  is  not  He  started  to  read  it  started  to 
read  a  few  lines  of  it  and  then,  apparently,  he  couldn’t 
understand  some  of  the  words. 

Q  If  Sergeant  Furr  yesterday  or  day  before  yesterday, 
testified  in  front  of  this  Justice  and  the  jury  that  Allen 


THE  COUBT:  I  think  you  had  better  listen  to  this 
question. 

MB.  BACON:  Sir! 


THE  COUBT:  Just  repeat  the  question,  please. 

[437]  (The  pending  question  was  read  by  the  Re¬ 
porter.) 

MR.  MILLER:  I  was  going  to  ask  him  is  that  the  truth. 


THE  COUBT:  Allen  read  it! 

MB.  MILLER:  Furr  testified  Allen  read  this  statement 


THE  COUBT :  It  is  not  what  Farr  said.  It  is  what  he 


MB.  MILLER :  I  can’t  ask  the  question  if  Farr  testified? 

THE  COUBT:  This  officer  doesn’t  pass  upon  the  credi¬ 
bility  of  witnesses.  It  is  the  jury’s  function. 

MR.  MILLER:  All  right 
BY  MR.  MILLER: 

Q  How  much  of  the  statement  did  he  read,  if  you  know? 

A  He  read  very  little  of  it,  as  far  as  I  recall  He  was 
asked  at  the  end  of  the  statement  as  to  whether  or  not  he 
could  read,  and  he  said  a  little,  and  with  that  with  the 
finishing  of  the  questions - 

Q  Asked  him  could  he  read?  What  did  he  say? 

A  He  said  a  little  bit. 

Q  A  little  bit? 

A  A  little  bit  and  with  that  the  statement  was  given 
to  him  to  read,  to  see  whether  or  not  he  could  read  it 

Q  Isn’t  it  the  truth,  Sergeant  when  they  handed  the 
[438]  statement  to  him  he  said  he  couldn’t  read  any  of  it? 

A  No,  sir,  it  is  not 

Q  Isn’t  it  the  truth  it  was  never  read  to  him  before  he 
signed  it? 

A  That  it  was  never  read  to  him? 

Q  Yes,  sir. 

A  It  was  read  to  him  by  Lieutenant  Layton. 

Q  Now,  since  this  morning  when  Lieutenant  Layton 
testified  here  this  morning,  have  you  talked  to  Layton,  after 
he  testified  here  this  morning,  in  reference  to  what  you 
are  going  to  testify? 

A  No,  sir;  I  didn’t  I  am  working  midnight.  I  was 
called  in  late. 

MR.  MILLER :  That  is  alL 


CROSS-EXAMINATION 
BY  MR.  YASELLI: 

Q  Sergeant  Clark,  you  say  you  went  to  the  garage  on  the 
night  that  you  brought  the  two  defendants  there  with  the 
other  officers,  and  had  them  reenact  the  crime,  is  that  right? 
A  That  is  correct 
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Q  At  that  time  did  yon  talk  to  Proctor? "  ‘  ‘  ‘•5‘ 

A  No,  I  had  no  conversation  with  Proctor.  I  was  holding 
Allen  by  the  cuff.  Allen  was  actually  cuffed  to  me. 

Q  Did  yon  talk  to  Allen! 

[439]  A  I  talked  to  Allen,  yes. 

Q  Did  yon  hear  Proctor  make  statements  there  to  the 
other  officers? 

A  Yes. 

Q  Can  yon  tell  ns  what  he  said? 

MB.  MTTiLEB :  Of  course  I  object  to  it,  if  it  wasn’t  in 
the  presence  of  Allen. 

THE  WITNESS:  Yes,  sir,  they  were  both  right  there. 

BY  MR.  YASELLI: 

Q  Allen  present? 

A  Both.  Yes,  they  were.  Both  of  the  men  were  asked 
as  to  what  part  they  took,  and  in  going  through  the  thing 
Proctor  stated  that,  when  he  was  asked  about  the  lights 
in  the  garage,  he  stilted  that  Allen  had  turned  the  lights 
off.  He  recalled,  when  he  entered  the  garage  there  was 
a  light  in  the  front  and  another  light  in  the  rear  of  the 
garage. 

Allen  was  asked  about  that,  and  Allen  said  he  didn’t 
remember  turning  the  lights  off,  he  may  have. 

Several  questions  were  asked,  in  fact  in  the  form  of  a 
conversation  they  both  told  what  each  did. 

One  question  arose  as  to  the  pocketbook,  as  to  the  han¬ 
dling  of  the  pocketbook.  Proctor  stated  after  he  patted — 
after  Schomber  was  down,  he  patted  his  pocket  and  re¬ 
moved  the  pocketbook  from  the  deceased,  or  from  the  body 
at  that  [440]  time,  and  turned  the  pocketbook  over  to 
Allen.  Allen  says  he  didn’t  touch  the  pocketbook  at  that 
time. 

Q  That  is  the  statement  that  Allen  made  at  the  time? 

A  Yes,  sir. 

Q  Now,  was  there  anything  said  about  who  hit  him  first, 
and  who  hit  him  the  last,  that  is,  Schomber? 

A  Proctor — 

MR  WOOD:  If  Your  Honor  please,  I  want  to  object  to 
that  form  of  the  question.  He  is  assuming  something  which 
isn’t  in  evidence. 

THE  COURT:  Suppose  you  read  it? 
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MB.  YASEUjT  :  I  will  change  it 
BY  MB.  YASELLI : 

Q  Was  anything  :said  about  who  assaulted  him,  Schom¬ 
ber? 

A  Proctor  admitted -  • 

MB.  WOOD:  I  object  to  the  answer,  “admit”,  Your 
Honor. 

THE  COTJBT:  All  right  What  did  he  say? 

BY  MB.  YASELLI: 

Q  What  Proctor  said! 

A  Proctor  stated  that  he  struck  Schomber  over  the 
head,  is  the  fir  st  blow. 

Q  The  firstblow? 

A  The  first  blow,  that  he  struck  him  over  the  head, 
knocked  him  down,  and  he  struck  him  again,  and  later  on 
[441]  kicked  him  several  times. . 

At  one  point  in  the  questioning  of  both  of  them  then, 
there  was  a  question  of  whether  Allen  had  ever  took  any 
active  part  in  the  beating.  Allen  denied  that  he  even  came 
dose  to  the  man.  He  insisted  that  he  stood,  and  he  led  me 
to  the  point  where  be  said  he  was,  staged  on  the  north  wall 
inside  the  garage,  which  would  put  him  right  next  to  the 
gas  tanks  on  the  right-hand  side  of  the  garage  looking  out, 
that  he  never  came  dose  to  Schomber  at  all,  and  that  dis-. 
tance  would  be  between  15  and  20  feet 

Q  Did  Proctor  hear  this  statement  of  Allen? 

A  Yes.  ' 

Q  And  did  he  say  that  it  was  so  or  was  not  so! 

A  Proctor  insisted  that  Allen  got  the  pocketbook,  that 
he  turned  the  pocketbook  over,  to  Allen. 

Q  Didn’t  Proctor. say  that  he  only  hit  Schomber  the  first 
blow,  and  while  he  was  struggling  with  Schomber  that 
Allen  hit  him  the  second  blow? 

I  don’t  recall  that  he  said  that  If  I  recall  it  right,  he 
said  he  struck  him  at  least  twice  with  the  broom  itself  on 
the  head. 

Q  You  don’t  recall  whether  he  said  that  Allen - 

A  I  don’t  think - - 

Q  Struck  him  the  last  blow? 

A  I  don’t  recall  he  said  that 
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[442]  Q  But  you  don’t  know  whether  he  did  say  it,  you 
couldn’t  say  he  did - 

MR.  CONLIFF :  I  object  It  is  argumentative. 

THE  COURT:  In  other  words,  you  do  not  recall  him 
having  said  it,  is  that  it,  officer! 

THE  WITNESS:  I  don’t  recall  it 

BY  MR  YASELLI: 

Q  Is  that  the  only  conversation  you  had  with  Proctor, 
the  defendant  Proctor! 

A  Of  course  that  isn’t — I  wasn’t  having  the  conversa¬ 
tion.  Sergeant  Furr  had  taken  over  the  questioning  of 
both  prisoners  at  the  garage,  so  that  there  wouldn’t  be 
everybody  asking  questions,  and  of  course  I  did  ask  Allen 
exactly  where  he  was,  and  he  led  me  to  where  he  was,  and 
so  forth,  at  the  garage. 

Q  Was  there  anything  said  as  to  when  for  the  first  time 
Proctor  knew  what  he  was  to  do  at  the  garage! 

A  He  stated  that  when  they  first  got  in  the  garage  was 
the  first  time — when  Douglas  came  m,  was  the  first  time 
that  Allen  told  him  at  that  time  it  was  the  wrong  man, 
that  wasn’t  the  right  man.  It  was  then  that  Allen  said 
that — Allen  pointed  to  the  position  they  had  gotten  into. 
They  crossed  the  garage  from  the  right  side  of  the  garage  . 
over  to  the  left  side  of  the  garage  and  hid  in  the  back  of 
the  trucks,  and  that  after  Douglas  came  in  and  parked  his 
[4431  car  and  left  the  garage,  that  it  was  just  a  few  min¬ 
utes  later  that  this  man  Schomber,  or  the  man  they  knew 
as  Oatmeal  came  in.  During  some  of  the  conversation 
Proctor  stated  that  when  they  got  the  broom,  they  were 
looking  for  some  weapon,  they  got  the  broom,  and  Proctor 
held  the  broom  while  Allen  jumped  on  it 

Q  Allen  jumped  on  Schomber! 

THE  COURT:  Excuse  me. 

BY  MR.  YASELLI: 

Q  On  the  broom. 

THE  COURT :  On  the  broom. 

THE  WITNESS :  On  the  broom  handle  itself,  the  broom- 
handle  of  the  broom. 

BY  MR.  YASELLI: 

Q  Yes. 
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A  And  that  later  Proctor  said  the  handle  was  too  light, 
and  Allen  was  supposed  to  have  given  him  the  broomhandle, 
then,  to  use  as  a  weapon. 

Q  Was  anything  said  about  how  much  whiskey  Proctor 
had  drunk  before  the  crime  was  committed! 

A  Well,  they  had  purchased,  in  the  conversation  that 
I  got,  they  had  purchased  a  half  pint  of  liquor  at  the  cor¬ 
ner  of  Third  ana  K,  but  that  was  consumed  by  a  man  by 
the  name  of  Boddie  who  also  worked  for  the  company. 

Q  Keep  up  your  voice. 


[444]  A  And  I  think  it  was  three  of  them  consumed  that 
half  pint,  three  of  them,  or  it  may  have  been  four  that 
consumed  that  half  pint,  and  they  left  and  came  up  to  the 
garage.  That  was  all  they  had  at  that  time. 

Q  Was  there  anything  said  about  how  much  whiskey 
was  drunk  by  Proctor  before  that  particular  time! 

A  I  don’t  recall  that  there  was  any  conversation  rela¬ 
tive  to  whiskey  before  the  time  that  the  half  pint  was 
bought  at  Third  and  K. 

Q  Did  you  ask  Proctor  whether  he  knew  or  had  planned 
to  commit  the  robbery,  or  whether  it  was  Allen,  or  whether 
it  was  Allen  that  told  him  this  robbery  was  to  be  committed! 

A  I  didn’t  ask  Proctor  that  question  at  all  Allen  is 
the  one - 


THE  COUBT:  The  answer  is  no,  sir! 

MB.  YASELLI :  All  right..  I  would  like  to  get  an 
answer. 

THE  COUBT :  If  you  want  to  ask  him  if  Allen  said  any¬ 
thing,  all  right  You  may  answer  the  second  question. 

THE  WITNESS:  Allen  stated  that  he  had  met  Proctor  at 
Ninth  and  0,  back  around  the  23rd  of  December.  Allen 
was  sup^ased  to  have — Proctor  was  supposed  to  have  asked 
Allen4f  he  knew  how  he  could  make  some  money.  Allen 
then  suggested  the  Uline  Arena,  and  was  supposed  to  have 
given  [445]  him  a  slip  of  paper  with  the  address  on  it 
They  had  planned  to  go  down  the  23rd  of  December.  Proc¬ 
tor  was  supposed  to  meet  him  in  the  vinicity  of  Uline  and 
didn’t  show  up.  He  said  he  had  met  him  a  couple  of  times 
during  the  following  week  after  the  23rd,  but  there  had 
been  no  mention  of  this  thing  up  until  the  day  of  the  30th 
when  he  saw  him  again,  and  wanted  to  know,  if  the  job 
was  still  good,  and  Allen  said  the  job  was  still  good,  and  that 


214 


is  when  the  plan  was  formulated  and  carried  ont  sometime 
between  5:30  and  6:00  that  evening. 

BY  MB.  YASELLI: 

Q  Did  yon  question  Proctor  about  that  statement  made 
by  Alien? 

A  I  didn’t  question  him,  no  sir. 

MR  YASELLI :  That  is  alL 

MR  BACON :  No  questions. 

MR  WOOD :  Your  Honor,  we  would  like  to  make  again 
the  motion  with  respect  to  any  statements  elicited  from  the 
Sergeant  on  cross-examination,  and  we  would  further  like 
to  ask  Your  Honor  to  permit  the  record  to  show  that  we 
move  at  this  time  to  strike  the  Sergeant’s  testimony  with 
respect  to  statements  allegedly  made  by  Allen. 

THE  COURT :  Very  well,  sir.  I  will  deny  your  motion. 

Any  other  questions  of  the  Sergeant? 

MR  BACON:  No,  Your  Honor. 

» 

[446]  JOSEPH  B.  BOHANNAN, 

was  called  as  a  witness  for  the  United  States  and,  having 
been  first  duly  sworn,  was  examined  and  testified  as  follows : 

DIRECT  EXAMINATION  . 

BY  MR  BACON: 

Q  Give  us  your  full  name  and  assignment,  Sergeant. 

A  Joseph  B.  Bohannon. 

Q  How  do  you  spell  that? 

A  B-o-h-a-n-n-a-n. 

Q  What  is  your  assignment? 

A  Identification  Bureau. 

Q  Metropolitan  Police  Department? 

A  Metropolitan  Police  Department. 

Q  What  is  your  duty  there? 

A  I  do  finger  printing,  and  photographing  work  and 
various  other. 

Q  And  how  long  have  you  been  assigned  there? 

A  Since  December  of  1943. 

Q  Sergeant,  what  is  your  educational  background? 
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A  I  have  a  Bachelor  of  Science  from  -Georgetown 
[447]  University  in  1939,  and  a  Master  of  Science  in  1942 
from  Georgetown. 

Q  What  was  your  major  at  that  timef 
A  Bio-chemistry. 

Q  What  was  that,  sir? 

A  Biological  chemistry. 

Q  Now,  do  yon  use  or  have  yon  nsed  yonr  biological 
chemistry  in  yonr  duties  in  the  Police  Department? 

A  Yes,  sir. 

Q  Would  yon  briefly  explain  to  ns  in  what  manner  yon 
used  them? 

A  Well,  yon  use  it  for  running  the  tests  to  indicate  the 
presence  of  blood,  semen  stains.  That  is  about  all  I  can 
think  of  right  now. 

Q  Could  yon  estimate  for  ns  approximately  how  many 
examinations  yon  have  made  for  blood? 

A  It  would  be  pretty  hard  to  do. 

Q  Has  it  been  a  great  number? 

A  Hundreds  of  times. 

Q  What? 

A  Hundreds  of  times. 

Q  Hundreds  of  times? 

A  Hundreds;  yes. 

Q  Now,  as  a  result  of  any  of  those  blood  tests  have  yon 
ever  testified  in  court  as  to  the  tests  and  the  results? 

[448]  A  Several  times;  yes,  sir. 

Q  What  courts  have  yon  testified  in,  sir? 

A  I  have  it  written  down  here. 

Q  No,  was  it  the  District  Court  of  the  United  States? 

A  Here  in  the  District;  yes,  sir. 

Q  This  court? 

A  Yes,  sir. 

Q  Or  the  Police  Court? 

A  No,  in  this  court 
Q  That  is  the  District  Court? 

A  District  Court,  yes,  sir. 

Q  On  those  occasions,  did  you  testify  as  an  expert? 
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A  Yes,  sir. 

MB.  BACON:  If  Your  Honor  please,  the  Government 
submits  that  Sergeant  Bohannan  is  qualified  as  an  expert 

THE  COURT:  Have  either  of  you  gentlemen  any  pre¬ 
liminary  questions  you  would  like  to  ask? 

MR.  YASELLI :  I  have  no  objection. 

THE  COURT:  Mr.  Wood? 

MB.  WOOD :  May  we  come  up  for  just  a  moment? 

THE  COURT:  Yes,  sir. 

(Thereupon,  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows :) 

MR  WOOD:  I  assume  that  the  Government  feels  that 
they  [449]  have  established  this  Sergeant  as  an  expert 

THE  COURT:  That  is  right,  and  I  am  asking  now  if 
you  want  to  ask  any  preliminary  questions. 

MR  WOOD:  Yes,  sir.  As  I  understand  his  testimony, 
he  says,  when  asked  to  describe  his  duties,  that  he  included 
fingerprints  and  photography  in  his  duties. 

THE  COURT:  And  the - 

MR  WOOD :  And  he  said  he  had  also  run  tests  to  deter¬ 
mine  whether  or  not  certain  spots  might  be  blood. 

THE  COURT:  No,  but  in  the  beginning  he  said, 
“and” - 

MR  BACON:  Then  he  said  blood  and  semen  stains,  I 
believe. 

THE  COURT:  Yes. 

MR  WOOD:  He  says. he  has  a  Bachelor  and  Master’s 
degree  in  chemistry. 

THE  COURT:  Biological  chemistry. 

MR  WOOD:  Yes,  sir,  and  he  has  testified  several  times 
in  court,  and  in  answer  to  Mr.  Bacon’s  question  he  said  he 
established  the  fact  that  he  is  an  expert,  and  I  didn’t  want 
to  object  to  that  question.  I  thought  it  wouldn’t  make  too 
much  difference  whether  he  thought  he  was  an  expert  or 
not  I  am  here  for  information  again.  It  is  not  dear  in 
my  mind  it  has  been  established  this  man  is  qualified  to  do 
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that  I  say  that  simply  oat  of  ignorance,  because  I  don’t 
know. 

[450]  THE  COURT:  Let  me  suggest  this  to  you.  You 
have  a  perfect  right  before  he  testifies  to  inquire  of  him, 
and  find  out  anything  further  you  want 

MR.  WOOD:  1  don’t  think  I  am  intelligent  enough  to  do 
that  Your  Honor,  for  the  reason  I  wouldn’t  know  the 
proper  questions  to  ask  him,  as  to  what  would  be  necessara 
to  qualify  a  man  to  conduct  a  certain  test  but  I  don’t  feel, 
since  the  man  has  only  testified  a  few  times  in  court  and  has 
a  Bachelor  of  Science  and  Master’s  degree  in  biological 
chemistry  that  that  ordinarily  makes  the  witness  an  expert 

THE  COURT:  You  have  also  the  fact  he  has  been  spe¬ 
cializing  in  this  particular  field  since  December,  1943.  I 
would  like  to  help  you  with  any  question  you  want.  What 
do  you  want  to  ask?  What  do  you  think  he  should  have? 

MR.  WOOD:  Judge,  you  have  stopped  me,  now. 

THE  COURT:  If  there  is  anything  you  want  I  would 
like  to  try  to  get  it  Suppose  I  ask  the  District  Attorney  to 
enlarge  on  it  to  show  what  his  experience  has  been,  and 
see  how  much  farther  we  can  get  Then,  if  you  have  any 
qnstions,  you  may  ask  them. 

MR.  BACON:  You  are  speaking  now,  Your  Honor,  about 
the  number  of  times  and  the  types  of  cases  he  has  appeared 
in? 

THE  COURT:  Find  out  what  method  he  used,  not  spe¬ 
cific,  now,  as  to  this  case,  but  what  tests  they  make  in  con¬ 
nection  [451]  with  blood  stains,  or  semen,  or  other 
things. 

MR.  CONLIFF:  The  type  of  tests,  and  are  those  tests 
recognized  uniformly. 

THE  COURT:  Bring  out  what  his  true  background  is, 
but  do  not  as  of  this  time  confine  it  to  the  particular  case. 

(Thereupon,  counsel  resumed  their  places  at  the 
trial  table  and  the  following  proceedings  wer$  had  in 
open  court) 

BY  MR.  CONLIFF: 

Q  You  have  testified  that  you  have  made  hundreds  of 
tests  to  determine  whether  or  not  blood  existed.  Would  you 
outline  the  procedure  that  you  use  to  determine  whether  or 
not  blood  exists  when  you  make  these  tests? 
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THE  COURT :  Let  me  interrupt.  What  counsel  is  now 
asking  is  a  general  question.  You  are  not  confined  to  this 
particular  test 

’ THE  WITNESS :  What  tests  we  use! 

THE  COURT:  What  tests  you  use,  and  whether  you  use 
a  recognized  test,  or  whatever  the  background  is. 

THE  WITNESS:  There  are  various  methods  used  to 
indicate  the  presence  of  blood. 

BY  MR.  CONUFF : 

Q  These  are  the  tests,  now,  that  you  use,  Sergeant 

THE  COURT:  Suppose  he  gives  it  generally,  and  then 
he  can  particularize.  Suppose  you  go  ahead,  sir. 

[452]  THE  WITNESS:  Yes,  sir. 

THE  COURT :  We  have  interrupted  you.  We  are  trying 
to  get  background.  When  you  say  various  methods  are  used, 
you  mean  methods  used  by  whom? 

THE  WITNESS:  In  the  literature,  chemical  literature, 
you  find  these  various  methods,  and  the  one  that  is  used 
probably  the  most  is  the  benzidine  reaction. 

BY  MR.  CONLIFF: 

Q  Would  you  describe  this  benzidine  reaction  and  give 
us  the  mechanics  of  how  you  would  apply  the  tests? 

A  Yes,  sir.  You  mean  the  actual  procedure  you  go 

through? 

Q  That  is  right 

A  To  perform  the  tests.  You  dissolve  benzidine  into 
acetic  acid  and  add  a  small  amount  of  hydrogen  peroxide, 
and  by  use  of  cotton  swabs  you  apply  it  to  whatever  yotl 
want  to  check,  and  a  positive  reaction,  of  course,  is  the  ap¬ 
pearance  of  a  dark  blue  green  color. 

[453]  It  is  a  very  sensitive  reaction,  very  good  test 
That  is  the  benzidine  reaction. 

Q  Is  this  test  recognized  in  the  chemical  circles? 

A  Oh,  yes  sir. 

Q  And  do  you  know  how  long  it  has  been  used? 

•  A  A  number  of  years  back.  Previously  to  the  benzidine 
test  there  was  another  test  called  the  Gniaconic  acid  test, 
which  was,  for  all  intents  and  purposes  run  the  same  way, 
and  with  the  same  results.  There  are  a  couple  of  others  I 
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have  used,  this  one,  and  there  is  another  one.  There  are  two 
or  three,  more  that  follow  along  the  same  procedure,  the 
same  mechanics,  and  in  them  it  indicates  the  same  thing. 

Q  Is  it  possible  in  this  benzidine  test  to  determine  wheth¬ 
er  or  not  there  was  a  great  quantity,  of  blood  or  a  small 
quantity  of  blood? 

A  Only  by  the  surface  you  cover.  A  small  amount  of 
blood  will  produce  a  small  amount  of  the  color  of  blue. 

Q  Is  there  any  variation  as  to  the  shade  of  this  color? 

A  Not  in  the  way  we  run  it. 

Q  Have  you  testified  as  a  result  of  this  benzidine  test 
you  have  just  told  about  in  the  District  Court  here  in  the 
District  of  Columbia  before? 

A  Yes,  sir. 

Q  And  on  how  many  occasions,  sir? 

A  Several  times.  Three,  I  believe. 

[454]  MR.  BACON:  If  Your  Honor  please,  the  Gov¬ 
ernment  feels  at  this  time  that. the  sergeant  is  qualified  as 
an  expert 

THE  COURT :  Would  you  like  to  ask  preliminary  ques¬ 
tions? 

MR.  WOOD:  Would  Your  Honor  indulge  me  a  moment? 

THE  COURT :  Yes,  certainly.  May  I  ask  a  preliminary 
question? 

Sergeant,  I  understand  you  to  say  you  have  been  asso¬ 
ciated  with  or  assigned  to  the  Identification  Bureau  since 
December,  1943? 

THE  WITNESS:  Yes, air. 

THE  COURT:  And  your  duties  there  dealt  with  the 
matter  of  fingerprints? 

THE  WITNESS :  Fingerprints,  and  photographs,  and 
at  various  times  other  things,  too. 

THE  COURT:. Do  those  other  things  embrace  the  mat¬ 
ter  of  testing  blood  or  semen? 

THE  WITNESS :  That  is  right  Since  1943 1  have  been 
running  this  test  and  others. 

THE  COURT :  By  ‘‘this  test,”  you  mean  the  benzidine? 

THE  WITNESS:  Benzidine  test 
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MB.  WOOD :  We  concede  his  qualifications.  Your  Honor. 

THE  COUBT:  Very  well.  No  other  questions? 

MR.  WOOD:  No,  sir. 

BY  MR.  BACON: 

Q  Sergeant,  were  yon  assigned  in  yonr  position  on 
[455]  January  2  of  this  year? 

A  Yes,  sir. 

Q  And  on  that  day  did  yon  have  an  occasion  to  talk  to 
Albert  Allen,  one  of  the  defendants  in  this  case? 

A  Wonld  yon  repeat  that? 

Q  I  say  on  January  2nd,  did  yon  have  an  occasion  to 
talk  to  Albert  Allen,  one  of  the  defendants  in  this  case? 

A  To  talk  to  him,  yon  say?  Yes. 

Q  Yes,  and  where  did  yon  talk  to  him,  sir,  and  what  time? 

A  Abont  4:00  pm.  at  the  Identification  Bureau. 

Q  And  who  was  present,  sir. 

A  At  that  time  there  was  Sergeant  Gosman,  Sergeant 
Schwab,  and  myself.  Other  people  in  the  Bureau,  too,  but 
I  don’t  recall  who. 

Q  What  time  was  Allen  brought  in,  sir? 

A  About  4:00  pm. 

Q  What  did  yon  do  after  he  was  brought  in? 

A  Tested  various  things  for  the  presence  of  blood. 

Q  What  are  these  various  things  that  yon  tested? 

A  We  checked  the  palms  of  both  of  his  hands,  his  wrists, 
forearms,  the  back  of  his  hand,  under  the  fingernails,— on 
his  cheeks,  and  I  believe  that  is  all  we  checked  on  him  alone. 

Q  Asa  result  of  this  check,  what  was  yonr  conclusion? 

[456 ]  A  We  found  we  got  a  positive  reaction,  indicating 
that-— 

MR.  MILLER:  Talk  a  little  louder,  will  you,  please. 

MR.  BACON:  Keep  your  voice  up. 

THE  COURT:  You  say  you  got  a  positive  reaction? 

THE  WITNESS:  We  got  a  positive  reaction  with  benzi¬ 
dine  on  all  of  the  places  that  I  mentioned. 

BY  MR  BACON: 

Q  What  do  you  mean  by  “positive  reaction”1  What 
conclusion  do  you  draw  from  that? 
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A  We  got  the  dark,  deep  blne-green  color. 

Q  And  what  was  the  result  of  that?  As  a  result  of  get¬ 
ting  that  color,  what  did  it  indicate  to  yon? 

A  It  indicates  blood. 

Q  Would  it  necessarily  indicate  blood?  Could  it  indicate 
any  other  substance  besides  blood? 

THE  COURT:  Yon  mean  in  addition  to  blood  it  could  be 
something  else? 

MR.  BACON :  In  other  words,  could  this  reaction  have 
been  caused  by  any  other  substance  besides  blood? 

THE  COURT :  You  mean  whether  this  deep  blue-green 
color  is  only  found  in  cases  where  blood  exists? 

MR.  BACON :  That  is  correct,  sir. 


THE  WITNESS:  Well,  that  would  be  pretty  difficult  to 
determine.  It  would  mean  checking  these  items,  various 


THE  COURT :  Let  me  ask  you  this,  Officer.  Does  this — 
what  do  you  call  it? 


THE  WITNESS:  It  is  a  bluish-green  color,  Your  Honor. 

THE  COURT :  Bluish-green  color,  is  that  characteristic 
of  the  presence  of  blood? 

THE  WITNESS:  Yes,  sir. 

BY  MR  BACON: 

Q  Now,  does  this  reaction  show  any  type — does  it  come 
up  on  any  type  of  blood,  or  only  human  blood? 

-  A  It  comes  up  on  any  type,  any  blood. 

MR  MILTER:  What  did  he  say? 

THE  COURT:  Any  blood. 

THE  WITNESS:  That  is  right 

THE  COURT :  Meaning  by  that  animals,  or  humans? 

THE  WITNESS:  That  is  right 

MR  MILLER:  Thank  you.  Your  Honor. 

BY  MR  BACON: 

Q  Did  you  make  an  examination  of  anything  other  than 
his  person  at  that  time  ? 
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A  Yes,  sir. 

Q  What  did  yon  make  an  examination  of,  sir? 

A  There  were  various  articles  of  clothing,  two  pair  of 
shoes,  gray  coat,  some  bine  trousers.  We  checked  the  glasses 
[458]  he  was  rearing,  the  spectacles. 

Q  Let  ns  get  back  to  the  shoes  and  trousers.  What  was 
the  reaction  as  to  those  articles? 

A  On  the  gray  coat  there  was  a  positive  reaction. 

Q  Sergeant,  I  will  show  yon  what  has  been  marked  as 
{government’s  Exhibit  No.  3  for  purposes  of  identification 
and  ask  yon  if  yon  can  identify  it? 

A-.Yes,  sir. 

Q  Speak  into  the  mike,  please,  sergeant 
A  That  is  the  gray  coat 

.  Q  Can  yon  tell  us  where  yon  conducted  an  examination 
as  to  that  coat? . 

A  At  various  places  on  here  that  there  was - 

THE  COURT:  Yon  mean  the  location? 

MR.  BACON:  Yes. 

THE  COURT :  What  building  was  it  in?  What  room? 
THE  WITNESS :  In  the  Identification  Bureau. 

THE  COURT:  Of  the  Police  Department?  . 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  All  right 
BY  MR.  BACON:  ' 

Q  Was  that  coat  identified  to  you  by  anyone? 

A  Yes,  Sergeant  Gosman  and  Sergeant  Schwab  identified 
it  to  me.  '  .  ; "  • " 

Q  In  Allen’s  presence?  •' 

[459]  A  That  is  right  • 

Q  What  did  they  say  to  you? 

A  That  it  was  the  coat  that  belonged  to  him. 

Q  Did  Allen  say  .anything?  - 

A  Not  that  I  recall. 

:  Q;  You.  say  you.  conducted  an  examination  of  that  coat 
tisiiig  the  benzidine  test  ? 
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A  Yes,  sir. 

Q  And  what  was  the  reaction? 

A  A  positive  reaction.  * 

1  Would  you  show  us  where  the  positive  reaction  was? 

A  These  red  encirclements  are  my  marks  on  the  coat 
where  the  positive  reaction  was  obtained. 

Q  Would  you  hold  it  up  so  that  I  can  see  it,  sir,  where 
you  have  it  circled  in  red? 

A  That  is  right. . 

Q  And  those  spots  within  the  circles,  what  are  they,  sir? 

A  There  are  some  additional  ones  on  the  right  side  here, 
around  the  buttons. 

Q  I  notice  there  is  a  spot  within  the  red  circle.  What 
does  that  indicate? 

A  That  is  the  result  of  the  test. 

Q  Is  that  the  reaction  you  are  speaking  of? 

A  I  couldn’t  tell  you  what  it  indicates. 

[460]  Q  Is  it  the  reaction  you  are  speaking  of  ? 

A  That  is  right.  That  is  right. 

Q  Did  you  ever  have  an  occasion,  sir,  to  talk  to  the  de¬ 
fendant  Proctor  in  this  case? 

A  Yes. 

Q  And  what  time  and  where  did  you  talk  to  him,  sir? 

A  It  was  on  January  2,  about  10  KX)  pun. 

Q  And  who  was  present  when  you  talked  to  him,  sir? 

A  At  that  time  Sergeant  Furr  and  Sergeant.  Gosman 
were  present. 

Q  Now,  where  was  this  examination,  sir? 

A  In  the  Identification  Bureau  of  the  Police  Department. 

Q  And  how  long  did  this  test  take? 

A  I  didn’t  mark  down  the  time. 

Q  Approximately? 

A  Approximately  half  an  hour. 

Q  And  would  you  please  tell  us  the  result  of  the  exam¬ 
ination  of  the  defendant  Proctor? 

A  Again  we  checked  both  the  hands,  the  palms,  and  the 
wrists. 

Q  And  what  was  the  reaction,  sir? 

A  A  positive  reaction. 
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Q  Which  indicated  what,  sir? 

A  Which  indicated  the  presence  of  blood. 

-  £461]  Q  Did  yon  check  the  shoes  of  Proctor? 

A  I  checked  a  work  coat  and  the  right  shoe  that  he  had 
on,  the  right  shoe  of  the  shoes  he  had  on. 

Q  Why  did  yon  check  the  right  shoe,  sir? 

A  That  was  the  shoe  that  had  come  in  contact — had  estab¬ 
lished  contact 

Q  How  did  yon  know  that  was  the  shoe  that  had  estab¬ 
lished  contact? 

A  The  indications  of  the  defendant 

Q  What  do  yon  mean  by  the  indications  of  the  defendant? 
What  were  they? 

A  I  don’t  remember  what  the  exact  words  were  that  was 
said  to  him,  something  to  the  effect  “which  foot”  and  the 
right  foot  was  offered 

Q  Who  offered  the  right  foot? 

A  The  defendant 

Q  Did  he  say  anything  at  the  time  he  suggested  the  right 
foot  that  yon  can  recall. 

A  Something  was  said.  I  can’t  recall  the  exact  words. 
Something  was  said. 

Q  Could  yon  give  ns  the  gist  of  what  was  said? 

A  Something  to  the  effect  that  that  was  the  foot  that 
kicked  him,  or  something.  That  was  my  understanding  now. 
What  the  words  were,  I  don’t  know. 

Q  Going  back  to  the  examination  of  Allen,  how  long  did  it 
[«2]  take  to  conduct  that  examination? 

THE  COURT:  Let  ns  finish  this.  I  haven’t  found  out, 
at  least  I  haven’t  found  out  what  happened  to  the  work  coat. 

Yon  made  a  test  of  the  work  coat? 

THE  WITNESS:  Yes,  sir. 

THE  COURT :  What  was  the  result  of  that  test? 

THE  WITNESS:  It  was  a  positive  reaction. 

THE  COURT :  Did  yon  make  a  test  of  the  right  shoe? 

THE  WITNESS:  I  did;  yes  sir. 

THE  COURT :  What  happened,  if  anything? 

THE  WITNESS :  There  was  a  positive  on  the  right  toe. 

MR.  BACON :  Have  yon  finished.  Your  Honor? 
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THE  COURT:  Yes. 

MR.  YASELLI :  Was  that  in  connection  with  Allen  or 
Proctor? 

MR.  BACON:  Proctor. 

THE  COURT:  Excuse  me.  I  didn ’t  hear  you.  That  was 
in  connection  with  Proctor. 

I  better  not  testify.  Let  me  ask  you  the  question,  ser¬ 
geant  What  you  were  talking  about  at  that  time  was  in 
connection  with  Proctor,  the  work  coat,  the  right  shoe,  and 
his  hands,  palms,  lips? 

THE  WITNESS:  That  is  right 

THE  COURT:  And  each  of  those  enumerated,  whether 
they  be  part  of  the  body  or  clothing  of  the  defendant  Proc¬ 
tor,  they  [463]  were  positive? 

THE  WITNESS :  That  is  right,  Your  Honor. 

THE  COURT:  Indicating  there  was  blood. 

THE  WITNESS:  That  is  right. 

HE  COURT :  Now,  you  were  asked  a  question  as  to  how 
long  the  test  was  in  connection  with  Allen.  Can  you  answer 
that? 

THE  WITNESS :  That  was  a  little  bit  longer.  Again  I 
didn’t  mark  down  the  time  he  came  in  and  the  time  he  left, 
but  there  were  a  few  more  things  to  check.  Possibly  it  lasted 
longer,  half  an  hour,  forty-five  minutes.  I  would  say  not 
more  Ilian  an  hour. 

BY  MR.  BACON: 

Q  Did  either  of  these  men  in  your  presence  give  an  ex¬ 
planation  of  this  positive  reaction? 

A  No. 

Q  Did  either  one  of  these  men  say  how  the  blood  came 
on  their  clothes  or  their  hands? 

A  No.  There  was  something  said  about  the  spots  on 
Allen’s  coat,  I  believe  that  he  had  a  nose  bleed  sometime 
before.  How  long,  I  don’t  know.  And  I  believe,  also,  that 
in  the  case  of  Proctor,  that  he  carried  a  razor  blade  in  his 
pocket,  and  that  that  had  cut  his  hand. 

MR.  BACON:  Proctor  said  that? 

If  Your  Honor  please,  at  this  time  the  Government  offers 
[464]  Government’s  exhibit  number  3,  which  is  the  coat 
worn  by  the  defendant  Allen,  in  evidence. 
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THE  COURT :  Do  you  want  to  ask  any  questions  before 
I  receive  this  in  evidence? 

MR.  WOOD:  Will  Your  Honor  indulge  me  for  a  moment? 

THE  COURT:  Yes,  sir. 

MR  MILLER:  Could  I  ask  the  sergeant  just  a  pre¬ 
liminary  question? 

THE  COURT:  Yes. 

BY  MR  MILLER: 

Q  Sergeant,  before  you  started  taking  the  test  of  the  coat 
and  of  Allen,  did  you  notify  him  that  he  was  entitled  to  have 
a  lawyer,  before  you  started  the  investigation? 

A  No,  sir. 

Q  Did  you  notify  him  he  was  entitled  to  have  some  friends 
before  you  started? 

A  No,  sir. 

THE  COURT :  We  have  had  a  lot  of  these  questions,  but 
I  don’t  think  the  law  requires  the  presence  of  a  lawyer,  or 
friends,  or  relatives,  on  these  occasions. 

MR  MILLER:  I  think  it  is  his  Constitutional  right. 

THE  COURT:  I  am  holding  it  does  not,  and  I  will  be 
glad  to  have  any  advice  from  you  as  to  any  authority  on 
which  you  base  that. 

MR  WOOD :  Your  Honor,  I  feel  at  this  time,  for  the  sake 
[465]  of  the  record,  we  should  object  to  the  coat  being 
offered  in  evidence,  or,  accepted  in  evidence,  rather,  and 
to  any  tests  that  the  sergeant  may  have  made  with  respect  • 
to  the  coat,  with  respect  to  the  person  of  the  defendant, 
and  I  believe  Your  Honor  knows  why  I  am  making  that 
objection. 

THE  COURT :  The  same  reasons  heretofore  stated,  and 
that  is  your  sole  reason? 

MR  WOOD:  That  is  the  sole  objection. 

THE  COURT:  You  are  not  interested  in  this? 

MR  YASELLI:  I  am  not  interested  in  this,  that  is,  I 
have  no  objection. 

THE  COURT :  All  right,  sir.  It  will  be  received  subject 
to  the  objections  taken. 

(The  coat  was  received  in  evidence  as  Government’s 
Exhibit  No.  3.) 
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MR.  BACON:  The  Government  has  no  farther  ques¬ 
tions,  Tonr  Honor. 

THE  COURT:  Is  the  sergeant  excused,  gentlemen? 

MR.  WOOD:  No. 

MR.  YASELLI:  No. 

MR.  WOOD:  Just  a  few  questions. 

CROSS  EXAMINATION 
BY  MR.  WOOD: 

Q  Sergeant,  you  testified,  I  believe,  that  whether  it  be 
animal  or  human  blood,  it  would  give  oft  the  same  color,  is 
that  right,  sir? 

mA  That  is  right  It  is  the  reaction  that  is  at- 
to  the  red  corpuscles  in  the  blood.  , 

Q  What  other  substance,  if  any,  would  give  such  a  blue- 
green  color,  such  as  was  indicated  when  you  ran  a  test  on 
both  Allen  and  Allen’s  coat? 

A  Well,  I  am  sure  you  mean  in  the  same  way  that  blood 
would  give  it 

Q  I  am  sorry,  sergeant.  I  didn’t  understand  you. 

A  You  mean  in  the  same  way  blood  would  give  it,  isn’t 
that  right? 

Q  Yes,  sir.  I  believe  this  test  for  that  blood  gives  out  a 
blue-green  color? 

'  A  That  is  right 

Q  Now,  I  would  like  to  ask  you,  sergeant,  what  other 
substance,  if  any,  gives  off  the  same  color  when  this  benzi¬ 
dine — what  is  it? 

A  Benzidine. 

.  .  Q  Benzidine.  When  this  benzidine  test  is  made,  sergeant? 

A  Well,  I  don’t  know  of  any  that  gives  it  off  in  the  same 
way,  under  the  same  circumstances.  There  are  claims  that 
milk  will  give  it  However,  it  is  under  a  little  bit  different 
circumstances.  There  is  a  claim  that  vegetable  juices,  vari¬ 
ous  vegetable  juices,  will  give  it,  but  I  have  no  experience 
with  that 

[467]  Q  I  believe  I  understand  that — I  am  not  trying  to 
confuse  you  in  any  manner,  but  I  thought  that  you  testified, 
Sergeant,  when  Mr.  Bacon  asked  you  the  question  whether 
or  not  blood  alone  would  give  that  I  understood  your  an¬ 
swer  to  be  that  it  would  be  difficult  to  determine. 

-  A  It  would  be  difficult  to  determine  the  various  things 
that  possibly  might  give  it  It  would  mean  someone  testing 
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each  various  compound  to  determine  whether  it  would,  and 
I  am  sure  it  hasirt  been  done. 

Q  From  your  experience,  Sergeant,  have  you  learned 
through  your  study  of  this  particular  science,  whether  or 
not  there  have  been  those  who  have  used  these  tests  and  a 
blue-green  color  was  given  off,  and  the  substance  which  has 
been  examined  is  not  bloodl 

A  Yes,  that  is  true. 

MB.  WOOD :  I  have  no  further  questions. 

THE  COUBT:  I  didn’t  understand  either  the  question 
or  the  answer. 

(The  question  and  answer  was  read  by  the  reporter.) 

THE  COUBT:  May  I  ask  you  if  you  mean  by  that  wheth¬ 
er  if  he  makes  a  test  under  the  method  he  makes  it,  it  will 
come  out  with  negative  or  positive? 

MB.  WOOD:  No,  sir,  I  didn’t  mean  that. 

THE  COUBT:  Would  you  like  to  ask  a  further  question? 
I  didn’t  understand. 

.[468]  MB.  WOOD:  I  am  satisfied  with  my  question  and 
with  my  answer.  I  will  be  very  happy  to  dear  it  up  for 
Your  Honor. 

THE  COUBT:  What  did  you  mean  by  your  answer? 
What  was  the  question  you  were  answering? 

THE  WITNESS:  Your  Honor,  there  have  been  some 
inferences  that  other  things  have  given  the  color  in  this 
instance,  that  were  not  blood.  I  don’t  know  whether  they 
were  run  under  the  same  conditions  or  not. 

THE  COUBT:  Well,  let  me  ask  you,  sir.  Under  the 
tests  that  you  have  made,  which  I  understand  you  to  say  to 
be  a  recognized  test  to  ascertain  whether  blood  is  existent 
or  not,  have  you  gotten  anything  other  than  the  reaction 
that  you  have  testified,  except  in  case  of  blood? 

THE  WITNESS:  No,  sir,  I  have  not 

MB.  WOOD:  May  I  ask  a  further  question? 

THE  COUBT:  Yes,  sir. 

BY  MB.  WOOD: 

Q  Sergeant,  when  you  are  given  a  piece  of  clothing  to 
examine,  you  have  had  that  situation  before,  have  you  not? 

A  Yes,  sir. 

Q  Now,  are  you  told  by  anyone  when  you  examine  a 
piece  of  clothing  that  they  want  you  to  examine  a  particular 
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.spot,  we  will  say,  on  the  sleeve,  and  determine  whether  or 
not  that  is — assuming,  of  course,  it  comes  out  blue-green, 
whether  or  not  that  was  blood.  Were  you  ever  asked  that 
question! 

[469]  A  Yes,  sir. 

Q  After  you  had  made  this  test  and  the  color  shows  blue- 
green,  do  you  tell  them,  then,  whoever  it  may  have  been 
that  asked  you,  that  it  showed  positive  with  respect  to 
blood! 

A  That  is  right 

Q  Now,  as  a  matter  of  fact,  Sergeant,  you  can’t  deter¬ 
mine,  can  you,  by  the  test,  whether  or  not  the  blue-green 
color  that  is  given  off  after  you  have  made  the  application 
is  given  off  because  it  is  blood,  or  is  given  off  because  it  is 
from  other  substance! 

A  I  certainly  can’t  exclude  everything,  because  I  haven’t 
checked  everything. 

MR.  WOOD:  I  have  no  further  questions. 

MR.  CONLIFF :  May  I  ask  a  question,  if  the  Court  please! 

THE  COURT:  Yes, sir. 

BY  MR.  CONLIFF: 

Q  Sergeant  Bohannan,  does  blood  always  give  a  positive 
reaction! 

A  It  does. 

Q  And  if  the  substance  was  not  blood,  there  would  be  no 
reaction,  as  I  understand  it! 

A  It  is  my  experience. 

Q  And  is  it  correct - 

MR.  MILLER:  What  did  he  say! 

THE  COURT :  That  is  his  experience. 

THE  WITNESS:  That  is  my  experience. 

BY  MR.  CONLIFF: 

Q  Is  it  true,  sergeant,  that  the  benzidine  test  is  a  prelimi¬ 
nary  test  for  blood! 

A  That  is  correct 

Q  And  if  there  was  no  blood  present*  there  would  be  a 
negative  reaction! 

A  That  is  correct 
nMR.  CONLIFF :  Thank  you,  sir. 
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BY  MR.  MILLER: 

Q  Sergeant,  suppose  it  would  be  milk.  This  test  which  yon 
mentioned,  yon  get  the  same — the  test  would  show  this  color 
from  milk  and  vegetables?  That  is  right,  isn’t  it? 

THE  COURT:  He  didn’t  say  that 

MR.  MILLER:  He  shakes  his  head  yes. 

THE  COURT:  Would  yon  read  the  question? 

(The  question  was  read  by  the  reporter.) 

THE  COURT :  Ladies  and  gentlemen,  let  me  say  this  to 
you.  It  is  not  my  recollection  which  controls,  or  counsels’ 
recollection  which  controls.  It  is  your  recollection.  We  have 
nothing  to  do  with  the  facts.  You  are  the  sole  judges  of  the 
facts,  and  if  there  be  any  disagreement  as  to  the  facts,  it  is 
your  recollection  that  controls,  not  mine,  and  not  counsels’. 

[471]  BY  MR.  MILLER: 

Q  Did  you  shake  your  head  “yes”? 

A  It  is  possible  to  get  a  blue-green  color  from  that 

MR.  MILLER:  Thank  you.  That  is  alL 

CROSS-EXAMINATION 
BY  MR  YASELLI : 

Q  Officer,  will  you  please  indicate  on  this,  indicate  on  this 
Government’s  exhibit  3  on  what  part  of  the  coat  was  the 
blood  found  to  exist,  for  the  purpose  of  the  record? 

MR.  CONLIFF:  If  the  Court  please,  I  object  to  that 

TELE  COURT:  Yes.  What  did  you  say,  “for  the  purpose 
of  the  record,”  sir? 

MR.  YASELLI :  Yes.  I  want  to  get  it  on  the  record,  Your 
Honor.  I  don’t  think  it  has  been  brought  out 

THE  COURT:  It  has  been,  sir.  He  has  stated. 

MR.  YASELLI :  After  I  ask  that,  I  want  to  ask  these 
questions. 

THE  COURT:  I  think  he  has  answered.  I  think  the  rec¬ 
ord  shows  he  has  answered.  We  will  not  go  into  it  again. 

MR.  YASELLI :  Can  he  answer.  Your  Honor. 

THE  COURT :  No,  sir.  He  has  answered  it 
BY  MR.  YASELLI: 

Q  How  many  places  did  you  find  the  positive  reaction  on 
the  coat? 

MR.  MILLER:  He  has  already  answered  that.  Your 
Honor. 
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[472]  THE  COURT:  I  don’t  know  if  lie  has  counted 
them. 

THE  WITNESS:  I  didn’t  count  them. 

THE  COURT:  Yon  may  count  them.  Will  approxi¬ 
mately  satisfy  you? 

THE  WITNESS:  Half  a  dozen. 

BY  MR.  YASELLT: 

Q  State  where  they  appear  on  the  coat 

THE  COURT:  We  will  let  the  exhibit  speak  for  itself, 
sir.  It  is  in  evidence. 

THE  WITNESS:  On  the - 

THE  COURT:  You  needn’t  recite  it  again. 

MR.  YASELLT :  Your  Honor,  I  think - 

THE  COURT:  It  is  in  evidence.  You  can  speak  from 
the  exhibit  when  it  becomes  necessary. 

MR  YASELLT:  It  is  a  test  he  made,  and  an  ordinary 
person  can’t  see  where  those  blood  spots  are.  I  think  he 
should  explain  the  way  he  made  these  tests. 

THE  COURT:  I  don’t  believe  you  were  listening,  Mr. 
Yaselli. 

As  I  understood  the  officer,  he  stated  the  spots  of  blood 
were  indicated,  that  the  positive  reactions  to  the  tests  he 
made,  they  were  circled  with  a  red  mark. 

Is  that  true  with  each  and  every  one  you  have  spoken  with 
reference  to? 

THE  WITNESS:  All  right  They  are. 

THE  COURT:  All  right 

[473]  MR  MILLER :  That  is  exactly  what  he  said. 

BY  MR  YASELLI: 

Q  Are  the  spots  visible  enough  that  a  layman  can  see 
them? 

A  These  red  circles  are;  yes,  sir. 

Q  The  red  circles  are,  is  that  it? 

A  Yes. 

MR  YASELLI:  That  is  alL 

THE  COURT:  Have  you  anything? 

MR  WOOD:  No,  Your  Honor. 

THE  COURT:  Have  you  anything  further? 
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MR.  BACON :  No  farther  questions. 

THE  COURT:  Sergeant,  you  are  excused. 

(Witness  excused.) 

THE  COURT:  Ladies  and  gentlemen,  we  will  recess 
now  and  come  back  at  1 :45. 

I  am  going  to  repeat  to  you,  I  might  have  inadvertently 
made  some  statement  which  might  appear  to  be  a  fact. 

It  is  not  what  I  say  is  the  fact  that  controls.  You  can 
ignore  everything  I  say  except  the  law  of  the  case,  because 
you  are  the  final  judges  of  the  facts,  yourselves.  It  is  not 
my  recollection,  it  is  your  recollection  that  controls,  so,  if 
inadvertently  I  have  stated  something  to  be  the  fact,  you 
will  ignore  that,  because  it  is  your  recollection  that  controls. 

.[474]  I  am  now  going  to  excuse  you  to  return  at  1 :45, 
with  the  admonition  that  you  are  to  speak  to  no  one  about 
this  case,  you  will  permit  no  one  to  speak  to  you  about  this 
case. 

Do  not  talk  among  yourselves  with  reference  to  the  case. 
Do  not  read  it  if  perchance  anything  appears  in  the  paper, 
or  if,  even  more  remotely,  on  the  radio,  you  will  ignore  it. 

With  that,  you  are  excused  until  1 :45. 

(Whereupon,  at  12:40  pjn.  a  recess  was  taken  until 
1:45  o’clock  p.m.  of  the  same  day.) 

[475]  AFTERNOON  SESSION 

(The  trial  was  resumed  at  1 :45  o  ’dock  pan.,  pursuant 
to  the  adjournment  taken.) 

MR.  MILLER:  May  we  approach  the  bench? 

THE  COURT:  Yes,  sir. 

MR.  MILLER :  I  want,  Your  Honor,  to  say  in  the  begin¬ 
ning  that  I  have  the  highest  regard  and  respect  for  you,  but 
when  I  asked  the  witness  did  he  notify  the  defendant,  before 
he  took  the  test,  if  he  wanted  a  lawyer  or  friends  to  see 
him,  I  didn’t  say  that  it  was  the  law,  that  they  did  have  to 
ask  the  defendant  if  he  wanted  a  lawyer  or  friends  to  see 
hrm  before  he  had  any  test  made  of  him,  or  made  any  ad¬ 
mission  or  confession.  I  merely  asked  the  witness  if  he  had 
informed  the  defendant  that  he  was  entitled  to  counsel  if  he 
wished  to  call  his  lawyer. 

Here  is  the  thing,  if  Your  Honor  please,  if  this  wasn’t 
a  homicide  case  I  wouldn’t  do  this - 
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THE  COURT :  Yon  ought  to  do  everything  that  is  right, 
whether  it  be  a  homicide,  a  misdemeanor,  or  anything  else. 

MR  MILLER :  The  statement  of  Yonr  Honor  to  the  jury 
that  it  was  not  the  law  that  a  police  officer  was  compelled  to 
notify  a  defendant  of  his  right  to  counsel  was  prejudicial 
as  emphasizing  what  was  not  the  law.  I  most  respectfully 
request  that  you  instruct  the  jury  that  they  disregard  your 
statement  to  them  in  reference  to  that. 

[476]  During  the  recess  I  thought  that  over,  and  I  went 

on  oack  to  the  office — that  might  not  be  the  exact  language, 
but  Your  Honor  will  remember  I  asked  the  witness - 

THE  COURT :  It  isn’t  my  recollection  of  the  facts,  but 
the  record  will  speak  for  itself. 

MR.  MILLER:  All  right,  sir.  You  did  thereafter,  didn’t 
you,  state  that  it  was  not  the  law,  and  you  emphasized  it  by 
saying  that  it  was  not  the  law  and  you  so  told  the  jury.  I 
mean  the  record  will  show  that. 

THE  COURT :  We  will  let  the  record  speak  for  itself. 

MILDRED  ELIZABETH  ROTHGEB  '7 

was  called  as  a  witness,  and  being  first  duly  sworn,  was 
examined  and  testified  as  follows : 

DIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  Will  you  give  us  your  full  name? 

A  Mildred  Elizabeth  Rothgeb. 

Q  Where  are  you  employed? 

A  At  the  TJline  Company. 

Q  What  is  your  position  there? 

[477]  A  Executive  vice  president 

Q  And  how  long  have  you  been  employed  there  ? 

A  19  years. 

Q  In  your  position  as  executive  vice  president  have  you 
ever  seen  the  charter  of  incorporation? 

A  Yes,  I  have. 

Q  And  do  you  know  where  the  corporation  is  incorpo¬ 
rated? 

A  In  the  State  of  Ohio. 

Q  Do  you  know  when  it  was  incorporated? 

A  Yes,  around  1909. 
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Q  And  has  it  remained  from  that  time  to  the  present 
time  a  corporation? 

A  Yes. 

Q  Did  yon  know  an  employee  of  the  XJline  Company  by 
the  name  of  George  Schomber? 

A  Yes,  I  did. 

Q  And  how  long  had  yon  known  him? 

A  Approximately  four  months. 

Q  And  conld  yon  briefly  ontline  his  dnties? 

A  He  was  a  special  delivery  driver  delivering  ice. 

Q  What  do  yon  mean  by  a  special  delivery  driver? 

A  Well,  customers  called  that  the  regular  driver  had 
missed  them,  or  they  needed  additional  ice,  and  they  would 
call  in  and  Schomber  would  take  it  out  He  also  delivered 
[478]  cartons  of  cubes  to  private  homes. 

Q  In  this  job  of  being  a  special  delivery  driver,  were  his 
dnties  any  different  from  the  regular  drivers? 

A  Yes.  In  delivering  cubes  to  homes  he  collected  money 
and  he  also  had  some  C.O.D.  stops  where  he  collected  money. 
The  other  drivers,  most  all  of  their  stops  were  charged. 

Q  Did  yon  know  one  of  the  defendants  in  this  case,  Albert 
Allen? 

A  Yes,  I  do. 

Q  Was  he  ever  an  employee  of  the  Uline  Ice  Company? 

A  Yes,  for  four  or  five  years,  off  and  on  at  different 
times. 

Q  Was  he  employed  at  the  XJline  Company  on  or  about 
the  30th  of  December,  1950? 

A  Yes,  he  was. 

Q  Do  yon  know  or  did  yon  know  the  other  defendant, 
Frank  Proctor? 

A  No. 

Q  Have  yon  ever  seen  him  before  December  30, 1950? 

A  No. 

Q  When  did  yon  first  learn  of  the  death  of  George 
Schomber? 

MB.  WOOD :  I  object  to  this  as  being  immaterial 

MB.  BACON :  I  will  withdraw  the  question. 

[479]  BY  MB.  BACON:  - 
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Q  On  December  31st  were  yon  at  yonr  place  of  employ¬ 
ment? 

A  Yes,  I  was. 

Q  Did  anything  ont  of  the  ordinary  occur  there  that  day} 

A  Why,  yes;  Schomber  had  been  killed  the  night  before 
on  December  30th,  and  the  policemen  were  there  investigat¬ 
ing-  •  - 

MB.  MILLER :  Will  yon  ask  the  good  lady  to  speak  a 
little  bit  loader,  please? 

THE  COTJBT:  Yes.  Try  to  keep  yonr  voice  up.  That  Was 
on  the  31st  when  they  were  there? 

THE  WITNESS:  December  31st,  and  January  1st,  and 
January  2nd. 

THE  COURT:  All  right. 

BY  MR  BACON:  ■ 

Q  How  long  did  they  continue  their  investigation,  if  yon 
know,  on  December  31st?  How  long  were  they  mere  approxi¬ 
mately? 

A  Approximately  until  5  o’clock  to  my  knowledge,  be¬ 
cause  that  is  the  time  I  left 

Q  And  on  that  particular  date  did  they  inteirogate  em¬ 
ployees  or  what  did  they  do,  do  you  recall? 

A  No,  they  did  not 

Q  And  on  January  1st  did  they  return? 

[480]  Q  And  on  January  1st  did  they  return? 

A  Yes.  They  were  there  all  day  on  January  1st,  too.  . 

Q  And  January  2nd? 

A  Up  until  about  2  or  3  o’clock  in  the  afternoon  and  then 
they  left 

Q  And  during  that  period  were  they  interrogating  em¬ 
ployees? 

A  Yes,  the  whole  day;  from  early  morning  until  2  or  3 
o’clock  in  the  afternoon. 

Q  On  January  2nd,  did  there  come  a  time  when  you  went 
to  Police  Headquarters? 

A  Yes,  I  was  called.  I  was  in  the  box  office  on  the  evening 
of  January  2nd  and  a  call  came  through  asking  me  to  come 
down  to  headquarters. 

MR  WOOD:  Objection. 

THE  COURT:  You  received  a  call  and  you  did  go  to 
headquarters? 
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THE  WITNESS:  Yes.  £ 

THE  COURT:  All  right. 

I  BY  MR.  BACON: 

Q  What  time  did  you  arrive  at  headquarters! 

A  Around  9  or  9  *.30. 

Q  And  when  you  arrived  at  headquarters  did  you  have 
occasion  to  see  the  two  defendants  in  this  case,  Albert  Allen 
and  Frank  Proctor! 

[481]  A  Yes,  I  did.  They  had  been  called  in  and  were  be¬ 
ing  given  sandwiches  and  something  to  drink - 

Q  When  you  got  there! 

A  And  I  was  there  at  the  time. 

Q  Did  you  remain  in  the  room  where  they  were  eating! 

A  No,  they  went  through  the  room  where  I  was  and  into 
another  room  and  ate  their  sandwiches,  and  as  soon  as  they 
had  finished  they  passed  through  the  room  where  I  was. 

MR.  WOOD :  I  am  sorry ;  I  cannot  hear  the  lady. 

MR.  BACON :  Will  you  speak  into  the  mike  there! 

THE  COURT:  She  said  they  went  through  the  room  and 
they  were  eating  sandwiches  and  something  to  drink,  is  that 
right! 

THE  WITNESS:  Yes. 

THE  COURT :  And  both  of  the  men  came  back. 

THE  WITNESS :  Yes.  They  passed  through  the  room 
again  and  went  to  the  Homicide  Squad  room. 

BY  MR.  BACON: 

Q  Did  you  go  to  the  Homicide  Squad  room! 

A  Yes,  I  did. 

Q  Will  you  tell  us  briefly  what  you  observed  in  the  Homi¬ 
cide  Squad  room! 

A  I  observed  both  Allen  and  Proctor  giving  their  testi¬ 
mony. 

Q  First  let’s  take  Allen;  to  whom  was  he  giving  his  testi¬ 
mony,  do  you  recall! 

.  [*»]  A  Allen  was  giving  his  testimony  to  Lieutenant 
Layton,  and  Proctor  to  Sergeant  Couture. 

Q  And  where  were  they  in  relation  to  each  other! 

A  Well,  it  was  a  sort  of  L-shaped  room,  and  one  was  here 
(indicating)  and  one  was  there,  and  I  was  in  the  middle 
where  I  could  observe  both  men  the  entire  time. 
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Q  Were  you  close  enough  to  hear  what  they  were  saying! 

A  Yes,  I  could  hear  different  parts  of  it 

Q  Were  you  present  the  whole  time  that  they  were  giving 
their  statements! 

A  Yes,  I  was. 

Q  And  at  this  time  when  they  were  giving  their  state¬ 
ments,  was  it  being  recorded! 

A  Yes,  there  was  a  stenographer  there,  or  a  typist,  taking 
it  down  as  they  told  it 

Q  When  Proctor  finished  giving  his  statement  did  you  go 
near  the  typewriter  where  they  were! 

A  No,  they  brought  Proctor  over  to  where  I  was  and  read 
him  the  statement  that  he  had  made,  and  he  followed  it  or 
listened  to  them,  and  I  stood  there  the  entire  time,  and  then 
Proctor  signed  it  and  I  signed  it. 

Then  I  went  in  to  where  Allen  and  Lieutenant  Layton 
were,  and  Allen  was  following  his,  and  Lieutenant  Layton 
was  reading  it  back,  and  I  listened  and  I  signed  his  state¬ 
ment  also. 

Q  In  your  presence  at  that  time  that  the  statements 
[483]  were  read  to  them,  either  of  the  defendants,  did 
either  of  the  defendants  make  any  objection  to  what  was 
read  to  them! 

A  Allen  did  make  one  correction  but  I  don’t  recall  what 
it  was,  and  it  was  changed  and  initialed. 

Q  Was  there  any  objection  made,  do  you  recall! 

A  No. 

MR.  WOOD :  If  Your  Honor  please,  I  think  rather  than 
joking  the  witness  whether  or  not  an  objection  was  made,  I 
think  if  there  were  any  remarks  made  by  either  Allen  or 
Proctor  she  should  state. 

THE  COURT:  Do  you  recall  any  remark  or  statement 
made  by  either  of  them! 

THE  WITNESS:  No. 


BY  MR.  BACON: 

Q  Would  you  please  tell  us  in  your  own  words,  to  the 
best  of  your  recollection,  what  Allen  said  at  the  time  he  was 
giving  his  statement,  that  you  heard! 

MR.  WOOD :  May  it  please  Your  Honor,  we  would  like  to 
make  the  same  objection  with  respect  to  any  statement  that 
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Allen  made,  for  the  reasons  we  suggested  to  Your  Honor 
previously. 

THE  COURT:  Very  well.  . 

BY  MR.  BACON: 

Q  Were  you  dose  enough  to  hear  Allen’s  statement? 

A  I  heard  some  of  it,  yes. 

[484]  Q  Tell  us  in  your  own  words,  to  the  best  of  your 
recollection,  what  you  heard  him  say  at  that  time? 

A  Well,  he  described,  he  told  all  about  getting  Proctor? 

Q  What  did  he  say  about  getting  Proctor? 

A  About  having  Proctor  go  over,  that  the  robbery  had 
been  planned  for  Saturday,  the  previous  Saturday,  and 
that  Proctor  was  the  one  who  hit  Schomber. 

Q  Do  you  recall  anything  else? 

:  A  No,  I  could  not  repeat  it  word  for  word.  I  do  recall 
Proctor  demonstrating  now  he  hit  Schomber,  during  his 
testimony. 

Q  Do  you  recall  anything  else  of  what  Proctor  said  at 
that  time? 

A  No.  „  :  •  “3 

Q  After  these  statements  were  taken  did  Proctor  or  Allen 
repeat  their  statements  to  anyone  else? 

A  Repeat  their  statements? 

Q  Yes. 

A  The  statements  were  read  back  to  them. 

Q  I  am  speaking  about  after  they  had  conduded  the 
taking  of  the  statements  and  reading  them  back  and  signing 
them. 

A  Right  after  that  one  of  the  drivers  came  in - 

Q  What  was  his  name? 

A  George  Boddie  came  in  and  he  went  up  to  Proctor  and 
[485]  he  went  up  to  Proctor  and  they  asked  him  if  he 
knew  Proctor,  ana  Boddie  said  No,  that  he  didn’t  know 
him.  And  Proctor  immediately  described  himself  to  Boddie 
and  told  him  that  they  had  had  a  drink  in  the  alley  before 
the  accident,  and  described  the  way  he  was  dressed  that 
night. 

Q  Do  you  recall  what  Boddie  said  to  him  then? 

A  Then  he  recalled  it  after  Boddie  had  talked  to  him, 
and  then  he  saw  Allen  and  said  that  he  knew  Allen  and 
that  he  hadhad  a  drink  with  him. 
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Q  Did  Allen  say  anything  else  to  Boddie  at  that;  time! 

A  Other  than  having  a  drink  with  him  before  that  eve¬ 
ning,  the  evening  of  December  30th,  in  the  alley,  I  don’t 
recall  of  anything. 

Q  After  Boddie  came  in  what  happened  after  the  occur¬ 
ence  you  have  just  described?  What  did  you  do? 

A  We  went  over  to  Uline  Garage  and  they  reenacted  the 
crime. 

Q  Who  did  you  go  to  the  garage  with? 

A  With  all  the  police  detectives. 

Q  How  did  you  go? 

A  In  the  detective  car. 

Q  And  who  went  in  your  car?  Do  you  recall  what  officer 
you  went  with? 

A  I  believe  Lieutenant  Layton  and  some  of  the  others, 
and  one  of  the  boys  was  in  the  back  of  the  car. 

[486]  Q  Would  you  tell  us  briefly  what  happened  after 
you  got  over  to  the  garage? 

A  We  walked  down  3rd  Street - 

Q  Who  walked  down  3rd  Street? 

A  Allen,  Proctor,  the  detectives - 

Q  Do  you  know  why  you  walked  down  there? 

A  — and  our  chief  engineer.  Wby,  yes,  to  show  what  they 
did  the  evening  of  the  crime. 

They  walked  down  3rd  Street  to  the  alley  where  they  said 
they  had  had  a  drink  with  Boddie  and  some  others,  and 
then  they  walked  on  up  to  3rd  Street  and  down  Congress 
and  back  into  the  alley  across  Bed’s  Garage  and  into  the 
front  of  our  garage,  the  Uline  Garage,  and  then  we  went 
into  the  garage,  and  they  reenacted  the  whole  crime  in  there. 

Q  Would  you  please  give  us  the  details?  You  say  they 
reenacted  the  crime,  would  you  tell  us  just  what  each  one 
of  the  defendants  did  at  that  time? 

'  A  Well,  they  both  walked  back  to  the  tire  rack  which 
was  on  the  left  hand  side  of  the  garage  and  said  that  they 
had  stood  there  waiting  for  Schomber  to  come  in. 

MB.  WOOD:  If  Your  Honor  please,  when  she  says 
“they”  she  should  tell  who  it  was. 

THE  COUBT :  Could  you  tell  us  which  one  or  who  they 
were? 

THE  WITNESS :  I  believe  Allen  said  that.  Allen  I  am 
quite  sure  said  that  they  had  walked  into  the  garage  and 
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had  stood  [487]  there  at  the  tire  rack  and  a  car  had  come 
into  the  garage  and  they  qnick  got  into  the  back  of  the  track 
to  hide.  It  was  a  coupe  driven  by  Ben  Douglas,  and  Allen 
told  Proctor  that  isn’t  the  man.  So  they  waited  until  Doug¬ 
las  had  left  the  garage  and  they  got  up  and  took  their  stand 
back  at  the  tire  rack. 

In  a  short  period  of  time  Schomber  drove  in,  but  before 
that  they  had  chosen  the  weapon.  Allen  had  handed  Schom¬ 
ber  a  push  room - 

THE  COURT:  Handed  it  to  whom? 

THE  WITNESS:  Pardon  me — Proctor — the  handle  of 
the  push  broom  and  Proctor  said  he  had  told  Allen  that’s  too 
light,  that  won’t  do,  so  Allen  handed  him  the  base  of  the 
broom  and  said,  “Well,  here,  use  this.” 

Then  when  Schomber ’s  truck  drove  in  and  parked  he  got 
out  of  the  driver’s  side  of  the  truck — this  was  Proctor  say¬ 
ing  this — and  when  he  crossed  in  front  of  the  truck  Proctor 
ran  across  the  garage  and  struck  him  against  the  back  of 
the  neck,  knocking  him  to  the  ground,  and  Proctor  said  he 
tried  to  get  up  and  he  kicked  him  and  hit  him  another  time. 

Then  after  Schomber  was  quiet  Allen  came  over — Proc¬ 
tor  said  Allen  came  over — and  got  the  money,  but  Allen  cor¬ 
rected  him  there  and  said  “You  have  told  the  truth  so  far, 
now  tell  the  rest  of  it” 

So  Proctor  claimed  Allen  said,  “There  it  is,  get  it” 
[488]  And  Proctor  reached  into  Schomber ’s  pocket,  got 
the  wallet,  and  handed  it  to  Allen. 

And  then  they  went  to  Allen’s  room  where  they  split  the 
money,  and  Allen  later  returned  to  the  basketball  game. 

Q  Where? 

A  At  the  arena. 

Q  After  this  reenactment  where  did  you  go? 

A  I  went  home  after  that. 

Q  You  spoke  earlier  in  your  testimony  that  Schomber ’s 
duties  were  to  make  certain  collections  for  ice,  certain 
C.OJD.  collections.  When  Schomber  made  these  collections, 
to  whom  did  that  money  belong?  Did  it  belong  to  Schomber 
or  did  it  belong  to  the  Uline  Company? 

A  No,  it  belonged  to  the  Uline  Company. 

Q  He  was  an  employee,  then,  of  the  Uline  Company? 

A  Yes. 

Q  In  your  duties  as  Executive  Vice  President  of  Uline 


Company  have  you  examined  the  books  and  records  of  the 
Uline  Company? 

A  Yes. 

Q  Were  you  able  to  determine  the  amount  of  money 
George  Schomber  was  supposed  to  pick  up  that  day? 

A  $71.61,  which  we  have  been  reimbursed  by  the  insur¬ 
ance  company. 

Q  You  have  been  reimbursed  in  that  amount  by  the  in- 
[489]  surance  company? 

A  Yes. 

Q  When  are  employees  of  the  Uline  Company  paid?  Is 
there  any  set  day? 

A  On  Saturday. 

Q  Are  all  these  employees  paid  on  Saturday? 

A  Yes,  that  is  pay-day. 

Q  Are  they  ever  paid  on  Friday? 

A  Occasionally,  in  case  of  an  emergency. 

Q  If  an  employee  were  paid  on  Friday  would  it  come  to 
your  attention? 

A  Yes.  I  would  give  him  the  check  on  Friday. 

Q  Do  you  know  whether  or  not  George  Schomber  was 
paid  on  December  30th? 

A  Yes,  he  was. 

Q  Do  you  know  how  much  he  was  paid?  j 

A  No,  I  don’t  know  exactly. 

ME.  W OOD :  If  Your  Honor  please,  I  think  that  the  ques¬ 
tion  of  whether  or  not  Mrs.  Bothgeb  knows  whether  he  was  j 
paid  on  a  particular  date  is  not  the  best  evidence  of  the 
transaction. 

MB.  BACON :  The  Government  intends  to  carry  on  this  j 
line  of  inquiry  to  show  the  proof  of  the  payment,  Your 
Honor. 

THE  COUBT:  What  is  that,  sir?  I  ! 

MB.  BACON:  The  Government  intends  to  carry  on  its  ! 
line  [490]  of  inquiry  right  now  to  show  that  Schomber  i 
was  paid.  It  is  merely  a  preliminary  question,  Mr.  Wood. 

MB.  WOOD:  I  will  withdraw  my  objection. 

THE  COUBT:  All  rights 

BY  MB.  BACON:  1 

Q  I  am  going  to  show  you  a  check  that  has  been  marked  ' 
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Government’s  Exhibit  8  for  purposes  of  identification,  and 
ask  yon  if  yon  can  identify  that? 

A  Yes,  this  is  TJline  Ice  Company’s  payroll  check. 

Q  And  to  whom  is  it  payable? 

A  George  Schomber. 

Q  And  what  is  the  date  on  the  check? 

A  December  28, 1950. 

Q  And  to  what  does  that  date  refer? 

A  That  is  the  date  that  the  check  is  made  np.  Our  week 
ends  on  Wednesday  and  we  make  np  the  payroll  and  the 
employees  are  paid  on  Saturday. 

Q  Is  that  the  check  that  was  given  to  George  Schomber 
on  December  30th? 

A  Yes,  that  is  his  check  for  that  week. 

Q  Can  yon  look  at  that  check  and  tell  me  whether  or  not 
it  was  cashed? 

A  Yes,  it  was. 

Q  How  do  yon  tell  that? 

A  It  is  cancelled  by  the  bank. 

[491]  Q  Would  yon  please  look  on  the  back  of  the 
check?  Do  yon  find  a  signature  on  the  back  of  the  check? 

A  George  Schomber ’s. 

Q  And  are  yon  familiar  with  George  Schomber ’s  signa¬ 
ture? 

A  Yes,  I  have  seen  it  many  times. 

Q  Would  yon  please  tell  me  whether  or  not  the  signature 
on  the  back  of  that  check  is  George  Schomber ’s? 

A  Yes,  it  looks  to  me  as  if  it  is. 

Q  It  is  my  understanding  that  this  check  was  given  to 
George  Schomber  on  December  30th? 

A  Yes. 

Q  One  more  question.  Would  yon  tell  me  the  amount  of 
the  check? 

A  $53.61. 

MB.  BACON :  If  Your  Honor  please,  the  Government 
would  like  to  offer  Government’s  Exhibit  8  into  evidence, 
which  is  the  check  of  George  Schomber. 

MR  YASELU :  I  have  no  objection. 

'  MR  WOOD:  No  objection.  Your  Honor. 
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THE  COUBT:  It  will  be  received,  there  being  no  objec¬ 
tion. 

(Check  dated  December  28, 1950,  payable  to  George 
Schomber  for  $53.61  was  marked  and  received  in  evi¬ 
dence  as  Government’s  Exhibit  No.  8.)  . 

MR.  BACON:  No  further  qnestions,  Yonr  Honor. 

[492]  CROSS  EXAMINATION 
BY  MR.  WOOD : 

Q  Mrs.  Rothget,  how  long  did  Allen  work  for  Ulinef 

A  How  long  did  Allen  work  for  Uline? 

Q  Yes. 

A  Off  and  on  for  four  or  five  years;  different  jobs;  in 
the  storage  as  a  storage  hand ;  driving  as  a  driver ;  one  time 
he  chanffeured  for  Mr.  Uline. 

Q  Did  he  ever  make  any  collections? 

A  Has  Allen  ever  made  any  collections? 

Q  Yes. 

A  Possibly  so,  if  he  ever  ran  any  special  deliveries;  I 
don’t  remember  as  to  that. 

Q  Is  it  your  testimony  that  Mr.  Schomber  was  the  only 
one  who  was  authorized  to  make  collections? 

A  No,  I  did  not  say  that  he  was  the  only  one  authorized 
to  make  collections. 

Q  How  many  other  drivers  up  there  are  authorized  to 
make  collections? 

A  Well,  it  isn’t  a  case  of  beingauthorized;  it  is  a  case 
of  whether  they  are  sent  out.  .  We  do  not  charge  ice  to 
private  homes  and  we  do  use  the  special  driver  for  that 
purpose. 

.  Q  Can  you  tell  me  how  often  that  would  happen  in  a  day, 
if  you  know,  or  what  your  best  guess  would  be? 

[493]  MR.  CONUFF :  I  object  to  guessing,  if  the  Court 
please.  I  don’t  think  a  witness  is  supposed  to  guess. 

MR.  WOOD:  I  don’t  want  her  to  guess. 

THE  COURT:  What  is  your  best  recollection? 

THE  WITNESS:  Oh,  I  would  say  two  or  three  at  the  most 
would  make  collections. 

BY  MR.  WOOD: 

Q  And  you  mean  by  that  two  or  three  different  drivers, 
not  two  or  three  different  occasions? 
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A  Two  or  three  different  drivers,  yes.  Sometimes  you 
have  one  special  man;  sometimes  yon  nave  two,  one  in  the 
morning  and  one  in  the  afternoon. 

Q  Mrs.  Rothget,  when  yon  were  at  headquarters,  did 
yon  read  a  statement  that  was  given  by  Allenf 

A  Did  I  read  the  statementf 
-  Q  Yes,  ma’am. 

A  I  listened  to  the  statement  being  read.  I  was  present 
at  the  time  and  Allen  was,  too. 

Q  Bnt  yon  didn’t  read  the  statement  yonrself  t 

A  No. 

Q  Did  anyone  tell  yon  what  was  in  the  statement? 

A  Did  anyone  tell  me  what  was  in  itf  I  heard  it  being 
read  back  to  Allen. 

Q  I  understand  that — 

THE  COURT :  Yon  mean  prior  to  the  reading? 

[424]  MR.  WOOD:  Yes,  sir;  that  is  what  I  had  in  mind. 

THE  COURT:  Did  yon  know  what  the  contents  were  be¬ 
fore  the  statement  was  read? 

THE  WITNESS:  I  heard  part  of  it  as  he  was  giving  it 
and  they  were  typing  it;  I  heard  portions  of  it 

BY  MR.  WOOD: 

Q  Bnt  as  His  Honor  pointed  ont,  before  it  was  signed 
by  Allen  had  yon  been  told  what  it  contained,  by  anyone? 

A  No. 

THE  COURT:  In  other  words,  yon  heard  parts  of  it  as  it 
was  given? 

THE  WITNESS:  Yes,  as  he  was  giving  it,  and  I  was 
present  when  they  read  it  back  to  him  for  correction  to  see  if 
that  met  with  his  approval. 

BY  MR.  WOOD  : 

Q  Have  yon  given  ns  all  of  the  statement  made  by  Boddie 
that  evening  at  headquarters? 

A  Have  I  given  yon  all  the  statement? 

Q  Yes,  Ma’am,  that  he  said  to  Allen  or  to  Proctor? 

A  Oh,  the  only  thing  that  I  know  that  I  omitted,  when 
he  walked  in  Boddie  wasn’t  very  anxions  to  recognize  the 
boy,  and  he  was  asked  if  he  knew  who  I  was  and  he  said, 
“Certainly,  that’s  Bliss  Betty.”  Bnt  he  said  “I  don’t  know 
that  man,  ”  is  what  he  said,  and  then  Proctor  described  the 
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way  he  was  dressed  on  December  30th,  and  Boddie  then  re¬ 
membered  that  he  [494-a]  had  had  a  drink  with  him,  and 
who  he  was. 

Q  More  specifically,  Mrs.  Bothget,  let  me  ask  yon  this. 

Did  yon  ever  hear  Boadie  make  any  statement  to  anyone  at 
headquarters  that  he  saw  Allen  get  in  a  cab  by  himself? 

A  No,  I  did  not 

Q  When  Allen  and  Proctor  were  giving  their  statements 
I  believed  yon  described  the  room  as  being  L-shaped;  is 
that  right? 

A  Yes. 

Q  And  that  one  was  in  one  comer  and  one  was  in  another 
comer? 

A  They  weren’t  in  the  comers.  I  was  sort  of  in  the  cen¬ 
ter. 

Q  Yon  were  in  the  middle? 

A  I  was  in  the  center  of  the  room,  and  to  my  left  was 
Allen  and  to  my  right  was  Proctor. 

Q  Can  yon  tell  ns  by  {minting  ont  here  in  the  court  room 
about  how  far  yon  would  have  been  from  the  defendant 
Allen  at  the  time  his  statement  was  being  taken? 

A  I  am  not  very  good  at  that.  Maybe  from  here  to  Mr. 
Miller. 

Q  Could  yon  tell  ns  where  Proctor  was  located  by  point¬ 
ing  ont  in  the  room? 

A  Not  very  far,  about  that  far  (indicating),  about  down 
to  the  table,  the  other  side  of  the  table. 

[494-b]  Q  Would  yon  say  then  that  Proctor  was  closer 
to  yon  than  Allen? 

A  Yes,  I  guess  he  was  a  bit. 

Q  And  were  they  giving  their  statements  at  the  same 
time? 

A  Yes. 

Q  Mrs.  Bothget,  do  yon  know  what  time  on  Saturday 
December  30th,  Mr.  Schomber  received  his  check? 

A  No.  I  don’t  remember  the  exact  time.  There  were  be¬ 
tween  150,  around  150  employees  that  receive  their  checks 
on  Saturdays. 

MB.  WOOD:  Your  Honor,  at  this  time  we  move  to  strike 
all  testimony  given  by  Mrs.  Bothget  with  respect  to  any 
statements  that  Allen  made  both  in  headquarters  and  al¬ 
leged  statements  made  at  Uline’s  for  the  same  reasons. 
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THE  COURT:  Very  well.  I  will  deny  your  motioiL 

MR.  WOOD:  That  is  alL 

k  *  •«.’ 

CROSS  EXAMINATION 
BY  MR.  YASELLI: 

Q  Mrs.  Rothget,  at  the  time  yon  went  to  the  garage  with 
the  two  defendants  and  the  officers,  and  crime  was  re¬ 
enacted,  didn’t  Proctor  say  that  he  only  hit  or  struck 
Schomber  once  and  hit  him  once? 

A  No,  to  my  knowledge  he  struck  him  twice,  when  he 
tried  to  get  up  he  hit  him  the  second  time.  He  hit  him  first 
[495]  and  then  he  kicked  him. 

Q  He  kicked  him  how  many  times? 

A  He  demonstrated  it. 

MR.  CONUFF:  I  object  to  that;  I  think  the  witness 
should  be  permitted  to  answer  the  first  question  before  the 
other  question  is  asked,  if  she  has  not  finished. 

MR.  YASELLI:  Go  ahead. 

THE  WITNESS:  He  said  he  hit  Schomber  across  the 
back  of  the  neck,  and  he  demonstrated  it,  and  then  he 
kicked  him  in  the  face,  and  then  Schomber  tried  to  get 
up  and  he  hit  him  again  and  kicked  him. 

THE  COURT:  By  “he’’  who  do  you  mean? 

THE  WITNESS:  Proctor. 

BY  MR.  YASELLI:  . 

Q  And  didn’t  Proctor  say  that  the  last  blow  that  was 
given  to  Schomber  was  done  by  the  defendant  Allen? 

A  Not  to  my  knowledge. 

Q  Did  Allen  say  how  dose  he  was  to  Schomber  when  he 
was  hit? 

A  Allen  was  over  near  the  tank,  the  gas  tank  in  the 
garage,  at  the  time  Proctor  was  hitting  Schomber,  and  as 
soon  as  Schomber  lay  still  Allen  came  over  and  told  Proc¬ 
tor,  “There  it  is,  get  it,”  and  Proctor  jeached  in  and 
got  his  wallet  and  handed  it  to  Allen. 

Q  That’s  what  Allen  said? 

[49fi]  A  That’s  what  I  heard  that  night  they  reenacted 
the  crime. 

Q.  From  whom  did  you  hear  that,  from  Proctor  or  from 
Allen? 


A  I  heard  it  from  Proctor,  and  Allen  said— at  first 
Proctor  said  that  Allen  came  over  and  felt  him,  indicating 
the  wallet — Proctor  said  that — and  Allen  said,  “Now,  yon 
have  told  the  truth  so  far,  why  don’t  you  tell  all  the  truth?” 
He  said  “You  reached  in  his  pocket,  took  out  the  wallet,  and 
handed  it  to  me.”  Allen  said  that. 

Q  Did  Proctor  say,  in  the  presence  of  Allen,  that  Allen 
put  his  hand  on  Schomber’s  leg  and  showed  him  where  the 
pocketbook  was? 

A  He  went  like  this  (indicating). 

Q  In  the  presence  of  Allen? 

A  Yes.  We  were  all  there. 

Q  Did  Allen  deny  that? 

A  Yes. 

Q  Was  there  anything  said  how  soon  before  the  crime 
was  committed  that  Proctor  knew  what  he  was  going  to 
do?  Did  I  make  the  question  dear?  Perhaps  it  is  not 
dear. 

A  Yes,  I  know  what  you  mean— I  am  trying  to  think. 

Well,  the  crime  had  been  planned  for  the  preceding  Sat¬ 
urday,  but  Proctor  didn’t  show  up,  so  this  Saturday  to 
be  sure  that  he  did  show  up  Allen  went  after  him  and 
brought  him  £497]  over  to  Dime’s  because  he  didn’t 
know  where  Dime’s  was. 

Q  Who  said  that? 

A  Proctor. 

Q  And  did  Allen  hear  that  when  Proctor  made  that 
statement? 

A  I  really  couldn’t  tell  you;  I  don’t  remember. 

Q  Did  Allen  deny  that? 

ME.  WOOD:  May  we  come  to  the  bench,  Your  Honor? 

THE  CODET:  Yes. 

(Thereupon  counsd  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury 
as  follows:) 

MR  WOOD:  Your  Honor,  with  respect  to  Mr.  Yaselli’s 
questioning  of  this  witness  and  other  witnesses,  we  haven’t 
made  any  mention  of  it  before,  but  Mr.  Yaselli  is  neither 
prosecuting  this  case  nor  is  he  defending  Allen. 

I  thank  that  before  he  interrogates  a  witness  with 
respect  to  what  Allen  does  or  is  alleged  to  have  done  that 
he  should  give  some  foundation  for  his  questions: 
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This,  as  Your  Honor  has  seen,  is  a  little  unusual,  where 
the  Government  is  in  the  position  of  just  sitting  still 
and  allowing  the  defendants  to  battle  among  themselves. 

I  think  our  client  is  at  least  being  prejudiced  to  the 
extent  that  I  think  is  apparent  to  Yonr  Honor  by  the  ques¬ 
tions  being  asked  by  Mr.  Yaselli,  and  I  want  the  record 
[498]  to  show  that  from  now  on  we  object  to  that  proce- 


I  can  understand  him  asking  a  question,  provided  it 
is  going  to  aid  his  defendant,  but  where  it  tends  to  incrim¬ 
inate  our  defendant  more  than  he  has  been,  we  object 


MR.  YASELLI:  Your  Honor,  my  purpose  is  to  show 
that  Allen  is  trying  to  put  the  blame  on  Proctor.  And 
Proctor’s  participation  in  Ibis  crime,  from  what  I  under¬ 
stand  it  and  what  he  tells  me,  is  that  he  didn’t  know  that 
he  was  to  commit  a  robbery  until  about  a  half  hour  before 
they  got  to  Uline’s. 


THE  COURT:  I  don’t  believe  that  is  what  Mr.  Wood 
is  referring  to.  There  have  been  one  or  two  instances 
where  you  have  asked  whether  Allen  struck  this  second  blow. 

MR.  YASELLI:  Yes.  My  defendant  is  going  to  make 
that  statement  that  he  didn’t  strike  the  last  blow;  that 
the  last  blow  was  struck  by  Allen;  that  he  only  struck  him 
once  and  kicked  him  once. 


THE  COURT :  What  is  the  purpose  of  it,  sir? 

MR.  YASELLI:  The  purpose  is  to  bring  the  truth  out, 
because  Allen  says  he  was  never  near  the  man;  he  wasn’t 
within  12  feet  of  the  man,  and  I  want  to  bring  the  truth 
out,  because  there  is  no  reason  why — he  planned  this  whole 
thing — and  there  is  no  reason  why  he  should  put  everything 
on  Proctor. 


THE  COURT:  I  am  not  going  to  stop  you  from  pre¬ 
venting  something  being  put  on  Proctor. 

MR.  YASELLI:  I  just  want  the  truth  of  it.  I  don’t 
want  to  hurt  Mr.  Wood’s  defendant,  but  the  truth  is  the 
truth,  and  it  is  what  my  client  is  going  to  testify  to. 

THE  COURT:  He  is  going  to  have  a  right  to  testify  to 
anything  that  is  material  and  relevant 

MR  YASELLI:  And  I  am  trying  to  corroborate 
that,  if  it  is  true. 

They  have  statements  made  by  Proctor  and  statements 
made  by  Allen.  Allen  has  made  different  kinds  of  state- 
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ments  and  my  client  only  made  one  statement  and  never 
changed  it  So  that  I  want  to  establish  that  it  wasn’t 
my  client  that  planned  this  thing.  He  didn’t  know  any¬ 
thing  about  it  until  the  very  last,  and  that,  according 
to  his  testimony,  Allen  hit  the  second  blow. 

MR.  WOOD:  Your  Honor,  may  I  say  this  before  Your 
Honor  makes  up  your  mind  about  this  situation  f 

THE  COURT:  Certainly. 

MR.  WOOD:  I  think  Mr.  Yaselli,  of  course,  is  entitled 
to  defend  his  defendant  in  any  way  he  sees  fit 

He  has  asked  these  questions  all  along.  If  he  had 
been  getting  a  contradictory  answer  I  think  it  would  have 
been  another  matter,  but  he  gets  the  same  answer  every 
time,  and  all  he  is  doing  is  bringing  the  name  of  Allen 
before  the  jury  and  it  serves  no  purpose  as  far  as  his  de¬ 
fendant  is  concerned,  and  it  certainly  does  hurt  Allen. 

[500]  MR.  YASELLI:  That’s  the  reason  I  couldn’t 
represent  both. 

THE  COURT :  I  appreciate  that  position,  but  I  frankly 
think  there  is  something  to  what  Mr.  Wood  says.  There  is 
no  reason  for  your  doing  something  to  hurt  one  client 

Let  me  get  specific  with  you,  Mr.  Wood.  Is  there  any¬ 
thing  pending  now? 

MR.  WOOD :  I  object  to  his  last  question. 

THE  COURT:  What  is  the  last  question? 

MR.  WOOD:  Whether  or  not  Allen  denied  a  certain 
statement  that  Proctor  is  alleged  to  have  made  in  front  of 
this  lady. 

THE  COURT:  What  is  the  question? 

THE  REPORTER  (reading) : 

“Q  And  did  Allen  hear  that  when  Proctor  made 
that  statement? 

“A  I  really  couldn’t  tell  you.  I  don’t  remember. 

“Q  Did  Allen  deny  that?” 

MR.  YASELLI :  I  don’t  see  where  it  is  improper. 

THE  COURT :  What  is  the  purpose  of  it?  I  don’t  know 
from  the  previous  record  whether  she  has  even  heard  it, 
so  I  will  sustain  the  objection  to  that 

Let  me  suggest  this  to  you,  Mr.  Yaselli  I  don’t  want 
to  cut  you  off  from  anything  that  is  important  to  your 
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man,  but  let  me  suggest,  in  the  interest  of  fair  play,  that 
yon  not  ask  anything  unless  it  is  material  to  your  ease. 

[501]  (Thereupon  counsel  resumed  their  places  at 
the  trial  table  and  the  following  proceedings  were  had 
in  open  court:) 

BY  MR.  YASELLI: 

Q  Was  there  anything  said  about  a  slip  of  paper  that 
was  found  in  the  possession  of  Proctor,  Government’s  Ex¬ 
hibit  No.  5  in  evidence? 

A  Yes.  Allen  had  written  the  address  on  the  back,  1 
believe,  of  a  delivery  ticket  where  Proctor  was  to  meet  him. 

MR.  WOOD:  Now,  Your  Honor,  I  can’t  tell  from  Mrs. 
Rothgeb’s  answer  whether  or  not  she  is  testifying  about 
something  that  she  heard  or  whether  it  is  something  she 
knows. 

THE  WITNESS :  I  happened  to  see  it ;  I  saw  it. 

MR.  WOOD:  I  understand  she  may  have  seen  the  exhibit, 
but  that  is  not  the  question. 

THE  COURT :  Let  me  ask  you.  Madam.  Did  you  hear  a 
discussion  between  Allen  and  Proctor  with  reference  to 
this  slip  to  which  you  referred? 

MR.  WOOD:  That  is  it,  Your  Honor. 

THE  COURT:  Do  you  recall  that. 

THE  WITNESS:  I  could  have  heard  it  in  their  con¬ 
fession. 

THE  COURT :  Other  than  that,  you  don’t  have  any  recol¬ 
lection  independently? 

THE  WITNESS:  No. 

THE  COURT:  All  right 
[502]  BY  MR.  YASELLI: 

Q  I  show  you  Government’s  Exhibit  5  and  ask  you  if 
that  exhibit  was  shown  to  you  at  any  time? 

A  Yes,  I  have  seen  it 

Q  What  did  you  say? 

A  Yes,  I  have  seen  this. 

Q  Were  you  told  who  had  this  slip,  Government’s  Ex¬ 
hibit  5? 

the,  COURT:  Just  a  minute  now.  It  depends  on  who 
told  her.  That  would  be  hearsay,  of  course. 
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BY  MB.  YASELLT: 

Q  Did  Proctor  tell  yon  anything  about  this  slip? 

A  I  heard  it  in  his  testimony.  I  heard  it  in  the  testi¬ 
mony  down  at  the  Homicide  Bureau.  I  also  saw  it  there. 

Q  You  saw  it  at  the  Homicide  Bureau? 

A  Yes. 

Q  Did  you  hear  Proctor  say  anything  about  it? 

A  That  Allen  had  written— 

MB.  WOOD:  Just  a  minute.  I  object  to  that.  Your 
Honor,  for  the  same  reason. 

THE  COUBT:  What  is  the  purpose  of  it? 

MB.  YASELLT :  This  is  at  the  Homicide  Bureau,  Your 
Honor — 

THE  COUBT :  I  said  what  is  the  purpose  of  it — I  heard 
her  say  it  What  is  the  purpose  of  it? 

MB.  YASELLT:  To  corroborate  that  the  defendant 
Proctor  [503]  had  this  Government’s  Exhibit  5  in  his 
possession  and  that  it  was  given  to  him  by  the  defendant 
Allen. 

THE  COUBT:  I  think  the  statement  states  that,  doesn’t 
it?  What  is  your  question  again? 

THE  BEPOBTEB  (reading) : 

“Q  Did  you  hear  Proctor  say  anything  about  it?” 

THE  COUBT:  Suppose  you  come  to  the  bench. 

(Thereupon  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury,  as 
follows:) 

MB.  YASELLT:  Of  course  I  am  not  going  to  press  it 

THE  COUBT :  If  you  are  not  going  to  press  it,  you  wish 
to  withdraw  it? 

MB.  YASELLT  :  Yes. 

THE  COUBT:  All  right 

(Thereupon  counsel  resumed  their  places  at  the  trial 
table  and  the  following  proceedings  were  had  in  open 
court:) 

MB.  YASELLT:  I  am  through. 

MB.  BACON :  No  further  questions. 

MB.  WOOD:  We  have  nothing  further. 
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THE  COUBT:  Is  that  all,  Mr.  Yaselli? 

MB.  YASELLI :  No  more;  I  am  through. 

THE  COUBT:  You  are  excused.  Madam. 

THE  WITNESS:  Thank  you. 

(Witness  excused.) 

[504]  (At  this  juncture  the  defendant  Proctor 
stood  and  started  to  address  the  Court) 

THE  COUBT:  We  will  recess  for  a  couple  of  minutes 
so  you  will  have  a  chance  to  talk  to  your  client,  Mr.  Yaselli. 

We  will  recess  and  come  back  at  20  minutes  of  3,  and 
with  the  same  admonition  heretofore  given  you,  ladies  and 
gentlemen  of  the  jury. 

(Short  recess.) 

MB.  CONUFF:  If  the  Court  please,  I  suggest  the  jury 
be  excluded  if  there  is  to  be  a  statement  in  open  court 

THE  COUBT:  All  right  Ladies  and  gentlemen  of  the 
jury,  you  will  be  excused  with  the  same  admonition  here¬ 
tofore  given  you.  You  follow  the  marshal 

(Thereupon  the  jury  retired  from  the  court  room 
and  the  following  proceedings  were  had:) 

MB.  YASELLI:  May  we  approach  the  bench.  Your 
Honor? 

THE  COUBT:  Yes,  sir. 

(Thereupon  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court  as  follows:) 

MB.  CONUFF:  The  reason  I  made  the  suggestion  for 
the  jury  to  be  excluded,  Mr.  Yaselli  stood  up  and  I  thought 
he  was  going  to  address  the  Court  with  reference  to  the 
matter  that  you  took  the  adjournment  for,  and  I  didn’t 
want  the  jury  to  hear  it 

Mr.  YASELLI:  No,  I  intended  to  approach  the  bench. 

[505]  THE  COUBT:  It  is  better  to  be  overly  cautious 
in  these  matters. 

MB.  YASELLI :  My  client  told  me  that  he  wants  to  dis¬ 
pense  with  my  services,  so  I  asked  him  the  reason  and  he 
said  he  would  tell  Your  Honor  the  reason,  so  I  thought  I 
had  better  tell  you  this.  I  am  not  a  bit  sorry  at  this  time. 

MB,  CONUFF:  May  I  ask  Mr.  Yaselli  a  question,  Your 
Honor? 
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THE  COURT:  Yes. 

MR.  CONLEFF:  Yon  were  retained  by  this  defendant! 

MR.  YASELLI :  I  was  retained  by  this  defendant  and 
I  was  paid  by  his  father.  His  father  lives  in  North  Caro¬ 
lina.  I  didn’t  get  anything  from  him. 

THE  COURT :  Under  the  circumstances  the  Court  would 
not  be  warranted  in  permitting  you  to  withdraw  at  this 
point  of  the  case,  sir,  you  being  retained  counsel;  the  case 
now  having  been  going  on  actually  since  last  Wednesday, 
today  being  Tuesday.  I  assume  you  were  in  the  case  sub¬ 
stantially  before  the  trial. 

MR.  YASELLI :  Since  the  beginning,  almost. 

THE  COURT:  Since  December  30,  1950? 

MR.  YASELLI :  Well,  for  the  last  couple  of  months. 

MR.  CONLIFF:  Since  January;  you  spoke  to  me  about 
the  case  in  January. 

THE  COURT:  January,  1951? 

MR.  YASELLI:  Does  anybody  have  anything  to  say? 

[506]  MR.  MILLER:  This  defendant  wants  to  say 
something  to  you.  I  don’t  know  what  he  wants  to  say, 
but  I  tola  him  not  to  say  anything  to  me. 

THE  COURT :  By  this  defendant  you  mean  whom? 

MR.  MILLER:  Proctor. 

MR.  YASELLI:  Proctor. 

THE  COURT :  Suppose  we  bring  him  up  here  and  let’s 
talk  to  him. 

Come  around  here,  Mr.  Proctor. 

(Thereupon  defendant  Frank  J.  Proctor  approached 
the  bench  and  the  following  proceedings  were  had:) 

THE  COURT:  I  understand  that  you  stated  to  your 
counsel  that  you  wanted  to  get  rid  of  him.  Is  that  right? 

DEFENDANT  PROCTOR:  Yes,  sir. 

TH  E  COURT :  He  was  employed  by  you  and  he  has  been 
paid  for  services  in  connection  with  your  case.  I  under¬ 
stand  he  b««  been  in  this  case  since  sometime  in  January, 
1951.  Therefore,  by  virtue  of  those  facts  he  knows  more 
about  your  case  than  anybody  you  could  get  at  this  late 
date  to  represent  you.  The  Court  under  the  circumstances. 
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in  yonr  interest,  wouldn’t  be  justified  in  permitting  him  to 
withdraw  at  this  time. . 

MB.  MJLLEB:  Will  yon  ask  him — 

THE  COTJBT:  Excuse  me,  Mr.  Miller. 

DEFENDANT  PROCTOR:  Judge,  Tour  Honor,  thi« 
lawyer  will  not  let  me  explain  the  truth  about  the  case. 

THE  COURT :  You  are  going  to  be  given  an  opportunity 
to  [507]  say  anything  you  want,  under  questioning. 
And  after  questioning,  if  your  counsel  hasn’t  asked  you 
the  questions  you  speak  to  the  Court,  and  anything  you  have 
that  is  material,  you  state  it  Is  that  what  you  have  in 
mind* 

MR  YASELLI :  He  has  been  wanting  to  take  the  stand 
all  the.  time,  but  I  told  him  there  would  be  plenty  of  time 
for  that 

THE  COURT :  The  rules  of  court  are  such  that  the  Gov¬ 
ernment  puts  in  its  case — the  Government,  the  United 
States,  puts  in  its  case  and  then  the  defendant  is  permitted 
to  take  the  stand  and  tell  his  case,  either  you  first  or  Allen 
first,  or  however  it  is  on  the  indictment  we  usually  take  them 
in  the  order  in  which  they  appear  first  on  the  indictment,  and 
then  you  make  your  statement  and  any  witnesses  you  may 
have,  and  Allen  makes  his  statement  and  any  witnesses  he 
has.  So  if  that  is  what  you  have  in  mind,  is  an  opportunity 
to  say  your  piece,  you  will  have  that  opportunity. 

DEFENDANT  PROCTOR:  I  would  rather  have  an¬ 
other  lawyer.  I  think  Lawyer  Miller  could  represent  me. 

THE  COURT :  He  can’t  represent  you  in  this  case  for 
this  reason:  There  is  a  conflict  of  interests  in  the  case.  In 
other  words,  there  apparently  is  a  difference  between  your 
case  and  Allen’s  case,  or  at  least  that  is  the  contention. 

DEFENDANT  PROCTOR:  Will  you  appoint  me  an¬ 
other  lawyer* 

THE  COURT:  It  wouldn’t  do  you  any  good  at  this  late 
date.  [508]  If  we  did  you  would  get  a  lawyer  who  would¬ 
n’t  be  advised  as  to  the  case. 

Apparently  what  you  have  in  mind  is  that  you  want  to 
tell  your  story,  don’t  you* 

DEFENDANT  PROCTOR:  Yes,  sir. 

THE  COURT:  All  right;  you  will  be  given  the  oppor¬ 
tunity,  and  if  counsel  doesn’t  ask  you  questions,  I  will 
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talk  to  you  later  and  give  you  an  opportunity  to  say 
what  you  want 

DEFENDANT  PBOCTOR:  All  right,  sir. 

THE  COUBT:  I  don’t  want  to  give  you  the  wrong  im¬ 
pression,  when  I  say  that  you  can  say  what  you  want;  I 
mean  those  things  which  are  determined  to  have  material¬ 
ity  to  the  case. 

(Thereupon  counsel  resumed  their  places  at  the 
trial  table,  as  did  the  defendant  Proctor,  and  the 
following  proceedings  were  had  in  open  court:) 

THE  COUBT :  Are  you  ready  to  proceed,  gentlemen? 
MR.  BACON:  Yes. 

MB.  WOOD:  Yes. 

THE  COUBT:  Bring  the  jury  in. 

(Thereupon  at  2:49  o’clock  pm.  the  jury  returned 
into  the  box  and  the  following  proceedings  were  had 
in  open  court:) 

[509]  JOHN  KAVAKOS 

was  called  as  a  witness,  and  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

DIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  Would  you  give  us  your  full  name? 

A  John  Kavakos. 

Q  What  is  your  occupation? 

A  I  am  vice  president  of  Kavakos  Club. 

Q  Where  is  that  located? 

A  8th  and  H  Streets,  NE. 

Q  Do  you  know  or  did  you  know  George  Schomber? 

A  Yes,  sir. 

Q  How  did  you  know  him? 

A  By  delivering  ice  to  the  dub. 

Q  By  delivering  ice  to  the  dub? 

A  That  is  right,  sir. 

Q  Did  you  see  George  Schomber  on  December  30,  1950? 
A  Yes,  sir. 

Q  Approximately  what  time? 

‘A  Around  5:30,  between  5:30  and  6. 
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Q  And  what  was  the  occasion  that  yon  saw  him? 

A  Delivering  ice. 

Q  And  was  that  a  cash  or  a  credit  delivery? 

[510]  A  Cash  delivery,  sir. 

Q  Did  he  deliver  the  ice  to  yon? 

A  Yes,  sir. 

Q  Did  yon  pay  him  for  it? 

A  Yes,  sir. 

Q  How  mnch  did  yon  pay  him? 

A  I  think  $3.80. 

Q  $3.80? 

A  Yes,  sir. 

Q  What  time  was  this? 

A  Between  5:30  and  6. 

MB.  BACON :  No  farther  questions,  Your  Honor. 
CROSS  EXAMINATION 
BY  MB.  WOOD: 

Q  Mr.  Kavakos,  what  did  Mr.  Schomber  deliver  to 
yon  on  December  30th? 

A  He  delivered  nnt  ice,  cracked  ice,  and  block  ice. 

Q  Can  yon  tell  ns  how  mnch  cracked  ice  was  delivered? 
A  He  delivered  about  7  bags,  sir. 

Q  Seven  baskets? 

A  Seven  bags. 

Q  And  what  other  type  ice  did  he  deliver? 

A  Nnt  ice. 

Q  Nnt  ice? 

A  That  is  for  bottled  beer. 

[511]  Q  And  can  yon  tell  ns  how  mnch  nnt  ice  yon  got 
that  day? 

A  We  use  cube  ice  also. 

Q  How  mnch  nnt  ice  did  yon  get  on  that  day? 

A  We  got  about  three  bags  of  that 
Q  What  other  type  ice  did  yon  receive? 

A  Cube  ice. 

Q  And  how  many  bags  of  that? 

A  It  varies,  sometimes  three  or  four. 

Q  Any  other  type? 

A  Block  ice,  100  pounds. 
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Q  100  pounds  of  block! 

A  That’s  right. 

Q  Any  other! 

A  No,  sir. 

Q  Did  you  see  Mr.  Schomber  when  he  arrived  at  your 
club! 

A  No,  sir.  He  comes  through  the  rear  entrance. 

Q  Can  you  tell  us  what  time  it  was  you  first  saw  him! 

A  I  don’t  know  exactly.  He  usually  comes  between  5:30 
and  6  o’clock. 

Q  Was  there  anyone  helping  him  that  day! 

A  No,  sir. 

Q  Did  he  unload  the  ice  from  his  truck  to  your  establish¬ 
ment  by  himself! 

[512]  A  He  comes  in  and  gets  a  wheeler;  we  have  a  cart. 

Q  A  cart! 

A  That’s  right,  and  rolls  it  in  through  the  back  door. 

Q  Did  you  see  him  when  he  came  to  get  the  wheeler! 

A  No,  sir,  I  didn’t. 

Q  Did  you  see  him  when  he  brought  the  ice  in! 

A  No,  sir. 

Q  Did  you  see  him  when  he  left  your  place! 

A  You  see  he  comes  to  the  front;  we  have  a  front  bar, 
and  the  rear  entrance,  and  the  colored  boy  shows  him  where 
to  put  the  ice  in  the  box.  We  have  a  box  in  the  kitchen  and 
after  delivering  the  ice  he  comes  up  front  to  the  cash  regis¬ 
ter  to  get  the  cash. 

Q  Who  was  on  the  cash  register  that  day! 

A  I  was,  sir. 

Q  And  you  paid  him  $3.80! 

A  Yes,  sir. 

Q  Can  you  tell  us  what  time  it  was  that  you  paid  him! 

A  Between  5:30  and  6. 

Q  Mr.  Kavakos,  I  know  you  didn’t  expect  to  have  to 
testify  with  respect  to  time,  but  I  wonder  ii  you  can  tell  us 
whether  or  not  it  was  closer  to  6  o’clock  than  it  was  to  5:30 
at  the  time  you  paid  him! 

A  I  couldn’t  remember  exactly,  sir. 

Q  It  couldn’t  have  been  later  than  6  o’clock,  could  it! 

[513]  A  Sometimes  it  could  have  been. 
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Q  I  mean  this  particular  date,  if  yon  remember. 

A  No,  sir,  I  don’t  remember. 

Q  Could  it  have  been  after  six  o’clock? 

A  I  conldn’t  say,  sir. 

MR.  WOOD:  I  have  no  further  questions. 

MR.  YASELLI:  I  have  no  questions. 

GEORGE  W.  MILLER 

was  called  as  a  witness,  and  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

DIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  Give  us  your  full  name,  please. 

A  George  W.  Miller. 

Q  And  where  are  you  employed,  sir? 

A  At  the  Uline  Company. 

[514]  Q  What  is  your  occupation  there? 

A  I  am  the  chief  engineer  there. 

Q  And  were  you  employed  there  on  the  night  of  Decem¬ 
ber  30th  and  the  morning  of  December  31, 1950? 

A  Yes,  sir. 

Q  Did  there  come  a  time  when  you  were  requested  to  open 
the  garage? 

A  Yes,  sir.  On  January  3rd,  at  1:30  a.m. 

Q  January  3rd? 

A  Yes,  sir.  A  man  knocked  at  my  door  and  asked  me  if 
I  had  the  key  for  the  garage  gate. 

Q  As  a  result  of  that  conversation  what  did  you  do? 

A  I  got  the  key  and  when  I  arrived  at  the  gate  I  noticed 
a  group  of  detectives  and  two  colored  men  each  handcuffed 
to  a  detective,  and  also  Mrs.  Rothgeb,  who  is  secretary  at 
the  Uline  Company. 

Q  Did  you  go  into  the  garage? 

A  I  opened  the  gate  and  I  also  opened  the  small  side  door 
to  the  garage  and  we  went  into  the  garage,  and  Lieutenant 
Layton  leading  the  group  of  detectives  and  also  the  two 
colored  boys. 

Q  Did  you  go  in  the  garage  with  them? 

A  Yes,  I  went  with  them. 

Q  Then  tell  us  briefly  what  happened  inside  the  garage? 
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MR.  WOOD:  Your  Honor,  before  Mr.  Miller  answers  that 
[515]  question  may  we  make  the  objection  to  any  alleged 
statements  made  by  Allen  for  the  same  reasons  that  we 
suggested  to  Your  Honor? 

THE  COURT:  Yes.  Suppose  you  gentlemen  come  to  the 
bench. 

(Thereupon  counsel  approached  the  bench,  and  con¬ 
ferred  with  the  C6urt,  out  of  the  hearing  of  the  jury,  as 
follows:) 

THE  COURT:  Mr.  Conliff,  isn’t  this  just  cumulative? 

MR.  CONLIFF:  Yes,  Your  Honor,  it  is  cumulative. 

THE  COURT:  Is  it  necessary? 

MR.  CONLIFF:  We  just  thought  we  would — 

THE  COURT:  I  am  not  going  to  cut  you  off  if  it  is  nec¬ 
essary,  but  I  am  wondering  if  it  is  necessary. 

MR.  MILLER:  It  is  the  same  thing  over  and  over. 

MR.  CONLIFF:  I  realize  that  Your  Honor  is  not  ruling 
that  it  is  inadmissible. 

THE  COURT:  No,  I  am  not  It  is  a  question  whether  you 
need  it  or  whether  you  fed  it  is  necessary. 

MR.  CONLIFF:  I  think  we  should  ask  one  or  two  ques¬ 
tions  as  to  what  if  anything  happened,  because  I  like  to 
account  for  everyone  who  is  present  in  a  first  degree  case. 

THE  COURT:  I  think  you  have  a  right  to  if  you  want  to. 

MR.  CONLIFF:  We  will  expedite  it  as  much  as  we  can, 
though. 

(Thereupon  counsel  resumed  their  places  at  the  trial 
table  and  the  following  proceedings  were  had  in  open 
court:) 

[516]  BY  MR.  BACON: 

Q  Mr.  Miller,  can  you  very  briefly  tell  us  what  occurred 
inside  the  garage  after  you,  the  detectives  and  these  two 
colored  men  entered  the  garage? 

A  The  colored  boys  were  questioned  how  they  got  into 
the  garage  and  what  the  purpose  was  of  going  into  the 
garage,  and  they  described  how  they  hit — 

MR.  WOOD:  Your  Honor,  I  dislike  to  interrupt,  but 
may  we  know  who  is  speaking? 
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THE  COUBT:  Yes.  Do  you  know  who  the  two  colored 
boys  were? 

THE  WITNESS:  Mr.  Allen  and  Mr.  Proctor.  I  didn’t 
know  Proctor  at  the  time,  bnt  Mr.  Allen  I  knew  on  account 
of  him  working  with  the  mine  Company. 

THE  COURT:  All  right  Now,  when  you  make  any 
'  statement  will  you  state  which  one  of  them  said  it,  whether 
it  was  Mr.  Allen  or  whether  it  was  Mr.  Proctor? 

THE  WITNESS:  Yes,  Your  Honor. 

BY  MR.  BACON: 

Q  After  you  went  in  the  garage  you  say  they  stated 
what  their  purpose  was.  Who  was  talking  then?  Was  it 
Mr.  Allen  or  Mr.  Proctor? 

A  Mr.  Allen. 

Q  And  what  did  he  say,  briefly,  sir. 

A  He  said  that  they  expected — only  one  truck  that 
[517]  was  left  out  yet  to  come  into  the  garage  and  they 
waited  for  this  truck  near  the  tire  rack,  for  the  purpose 
of  holding  the  driver  up. 

Q  Did  they  describe  where  they  waited? 

A  Yes,  near  the  tire  rack. 

Q  Did  they  describe  what  happened  when  the  driver 
came  in? 

A  Yes — not  as  expected.  First  a  truck  came  in  but  it 
wasn’t  the  truck  they  expected  to  come  in  and  they  hid 
behind  some  other  truck,  and  eventually  the  other  truck 
came  in. 

Mr.  Allen  stayed  behind  and  told  Mr.  Proctor  that  that 
was  the  man  they  were  waiting  for.  And  after  the  truck 
drove  in  and  backed  up  near  the  3rd  Street  side  and  when 
Mr.  Schomber,  the  driver,  got  out,  Mr.  Proctor  approached 
him  and  hit  him  back  of  the  right  ear,  and  Mr.  Schomber 
went  down,  and  Mr.  Proctor  said  he  kicked  him  then  and 
he  hit  him  again  when  he  tried  to  get  up. 

Q  What  did  they  say  happened  after  that,  sir,  if  any¬ 
thing?  What  did  Allen  say  at  this  time,  if  you  recall? 

A  Allen  went  over  to  Proctor  and  said,  “Proctor,  you 
are  not  saying  the  truth.”  I  don’t  know  exactly  what  was 
said  there;  I  couldn’t  hear  it  plainly  enough  to  give  testi¬ 
mony  on  that 

MR.  BACON:  No  further  questions. 
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[518]  MR.  WOOD:  We  have  no  questions,  Your  Honor. 
We  would  like  the  record  to  show  that  we  make  a  motion 

at  this  time  to  strike  any  statements. 

THE  COURT:  Very  well. 

MR.  YASELLI:  I  have  no  questions. 

ETHEL  JACKSON 

was  called  as  a  witness,  and  having  been  previously  sworn, 
was  examined  and  testified  further  as  follows:) 

THE  COURT:  You  have  been  previously  sworn  in  this 
case? 

THE  WITNESS:  Yes,  I  have. 

DIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  For  the  record,  will  yon  give  us  your  name  once  again? 
A  Ethel  Jackson. 

Q  And  for  the  record,  how  do  you  know  Proctor,  Frank 
Proctor?  How  did  you  come  to  meet  him? 

A  He  used  to  come  in  the  store  and  I  met  him. 

[519]  Q  What  store? 

A  1401  9th  Street  where  I  am. 

Q  Did  you  see  Frank  Proctor  on  the  evening  of  January 
2,1951? 

A  The  evening? 

Q  Yes. 

A  Yes. 

Q  Where  did  you  see  him? 

A  He  was  in  the  store. 

Q  And  what  time  was  this? 

A  I  don’t  know;  around  8  o’clock. 

MR  YASELLI:  Your  Honor,  I  think  we  went  all  over 
this.  This  witness  testified  once  before. 

THE  COURT:  I  think  you  had  better  be  careful  what 
you  say.  You  had  better  come  to  the  bench. 

(Thereupon  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows :) 

MR.  MILLER:  They  went  over  it  out  of  the  presence 
of  the  jury. 
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THE  COURT:  I  think  the  other  testimony  when  the 
jury  had  been  excused. 

MR.  BACON :  No,  Your  Honor,  first  it  would  appear  to 
me  that  the  witness  is  confused  on  her  dates. 

THE  COURT :  No,' let’s  get  one  thing  at  a  time.  What  I 
[520]  am  asking  now,  was  this  witness  called  when  the 
jury  was  excluded  before? 

MR.  BACON:  No.  -  The  jury  was  present 
-  ICR.  YASELU :.  She  testified  when  the  jury  was  present 

MR.  CONLIFF:  She  testified  and  the  jury  was  present, 
and  she  testified  that  she  had  a  delicatessen  and  Proctor 
left  that  afternoon,  that  was  on  December  30th,  the  day 
of  the  alleged  occurrence. 

MR.  YASELLI:  He  left  about  12  o’clock. 

THE  COURT:  Isn’t  this  duplication? 

MR.  BACON:  No,  sir. 

THE  COURT:  All  right 

(Thereupon  counsel  resumed  their  places  at  the  trial 
table  and  the  following  proceedings  were  had  in  open 
court:) 

BY  MR.  BACON: 

Q  Did  you  have  occasion  to  go  to  the  police  headquarters 
on  January  2,  1951,  Mrs.  Jackson? 

A  Yes,  I  did. 

Q  About  what  time  did  you  go  there? 

A  I  don’t  know  the  exact  time. 

Q  Was  it  in  the  daytime? 

A  It  was  at  night 

Q  And  did  you  have  occasion  to  see  Frank  Proctor  when 
you  went  to  police  headquarters? 

P21]  A  I  did. 

Q  Did  you  have  a  conversation  with  Frank  Proctor? 

A  No,  I  didn’t 

Q  What  happened  when  you  got  down  to  police  head¬ 
quarters? 

A  When  I  got  down  to  police  headquarters  they  asked 
me  when  and  where  I  had  seen  Frank  on  the  30th  and  I 
told  them. 


THE  COURT :  Just  a  minute.  Was  Frank  there  at  the 
time  they  asked  you! 

THE  WITNESS:  At  the  headquarters? 

THE  COURT:  Yes. 

THE  WITNESS :  No.  They  took  me  in  a  room  first  and 
asked  me  questions. 

MR.  YASELLT :  I  object 

MR  BACON :  I  will  withdraw  that  question. 

THE  COURT:  You  will  ignore  that,  ladies  and  gentle¬ 
men  of  the  jury,  as  Proctor  was  not  present. 

THE  WITNESS:  No,  Proctor  was  not  present  at  that 

tiraA. 

THE COURT:  Allright 
[622]  BY  MR  BACON: 

Q  Bid  you  see  Frank  Proctor  down  there  that  night? 

A  Yes,  I  did.  After  they  questioned  me,  they  took  me 
in  the  room  where  Frank  and  Allen  were. 

Q  Bid  you  talk  to  Frank  Proctor? 

A  No,  I  didn’t  have  anything  to  say  to  him. 

Q  Bid  he  say  anything  to  you? 

A  No,  he  didn’t 

Q  Bid  anyone  ask  him  any  questions  in  your  presence? 
A  They  asked  bim  to  relate  what  had  happened. 

Q  And  did  he  relate  what  had  happened? 

A  Yes,  he  did. 

ThB  COURT:  Who  is  this?  Is  this  Allen  or  Proctor? 
THE  WITNESS:  Proctor. 

BY  MR  BACON: 

Q  What  did  he  say? 

A  He  told  his  story. 

Q  What  was  the  story  he  told,  briefly? 

A  How  they  went  over  there - 

Q  Where? 

A  Over  to  Uline  Arena.  And  did  what  they  did,  robbed 

the  man  and - 

MR  YASELU:  I  object 
BY  MR  BACON: 

Q  What  did  they  do? 
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[523]  MB.  YASELLI:  Just  a  moment  She  is  saying 
he  related  the  story  of  what  they  did,  bnt  doesn’t  say  what 
the  actual  words  were.  I  think  she  should  state  exactly 
what  was  said. 

THE  COUBT:  Madam,  just  tell  the  best  you  recollect 
what  they  said  and  what  you  said  when  they  were  present 

THE  WITNESS:  They  asked  him  to  relate  to  me  his 
story. 

THE  COURT:  You  mean  Proctor? 

THE  WITNESS:  Proctor. 

THE!  COURT:  All  right 

THE  WITNESS:  To  relate  what  he  had  said,  and  he 
said,  “We  went  over  there  and  I  hit  him  on  the  shoulder 
and  kicked  him.”  Then  he  told  how  much  money  they 
had  divided.  He  had  $37  and  Allen  $47. 

BY  MR.  BACON: 

Q  Do  you  recall  anything  else  Proctor  said? 

A  No.  He  said  he  had  not  been  beaten. 

Q  He  said  what? 

A  He  said  he  had  not  been  beaten  to  make  that  confes¬ 
sion. 

THE  COURT:  I  didn’t  get  your  answer. 

THE  REPORTER  (reading) : 

“A  He  said  he  had  not  been  beaten  to  make  that  con¬ 
fession.” 

BY  MR.  BACON: 

Q  Did  Allen  make  any  statement  in  your  presence? 

A  Yes. 

[524]  MR.  WOOD:  If  your  Honor  please,  we  would 
like  the  record  to  show  we  object  to  any  statement  Allen 
made,  and,  in  order  to  keep  from  interrupting,  may  the 
record  also  show,  at  the  conclusion  of  her  testimony,  we 
also  indude  a  motion  to  strike. 

THE  COURT :  Very  welL 

BY  MR.  BACON: 

Q  What  did  you  hear  Allen  say,  in  your  presence? 

A  Allen  said  that  he  went  over  there  and  that  E'rank 
had  hit  him  on  the  head ;  and  that  they  got  the  money  and 
divided  it. 
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Q  Did  lie  say  anything  else? 

A  That  is  alL 

MB.  BACON :  No  farther  questions,  yonr  Honor. 

MB.  WOOD :  We  have  no  questions,  your  Honor. 

MB.  YASELLI:  I  haye  no  questions. 

CHABLES  EDWABD  HOLMES 
was  called  as  a  witness  and,  being  first  duly  sworn,  was 
examined  and  testified  as  follows : 

[625]  DIBECT  EXAMINATION 
BY  MR  BACON: 

Q  Will  you  give  us  your  full  name,  sir? 

A  Charles  Edward  Holmes.  j  $ 

Q  Where  are  you  employed,  sir? 

A  Where  was  I  bom?  | 

Q  Where  are  you  employed?  Where  do  you  work?  ' 
A  Uline  Ice  Company. 

Q  What  do  you  do  there,  sir?  i 

A  Drive  a  truck. 

Q  Did  you  work  there  on  Saturday,  December  30,  1950? 
A  That  is  right 

Q  What  time  did  you  check  in  that  night? 

A  I  checked  out  at  5:30. 

Q  That  is  the  time  you  brought  the  truck  in? 

A  That’s  right;  I  left  the  office  at  5:30. 

Q  And  while  you  were  in  the  vicinity  of  the  Uline  Com¬ 
pany,  after  checking  out,  did  you  see  the  defendant  Albert 
Allen? 

A  Yes,  I  saw  Albert  Allen. 

Q  Where  was  he  when  you  saw  him? 

A  In  the  front  of  Gordon’s  Garage. 

Q  Where  is  that  in  relation  to  the  Uline  garage? 

A  Next  door  to  Uline’s  garage. 

Q  Was  anyone  with  him? 

[526]  A  Yes,  another  man  with  him. 

Q  At  that  time,  did  you  know  who  that  man  was?  , 
A  No,  I  didn’t 

Q  Have  you  since  learned  who  he  was? 

A  Yes;  I  have  since  learned  he  was  Frank  Proctor. 
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MB.  MILLEB:  I  object  to  what  he  has  since  learned; 
that  is  hearsay,  of  course. 

THE  COUBT :  What  is  that? 

MB.  MILLER;  He  has  since  learned.  That  is  certainly 
hearsay  evidence. 

THE  COUBT :  Do  you  identify  the  man  here  today  as 
being  Frank — 

THE  WITNESS:  I  didn’t  know  the  man. 

THE  COUBT:  No.  The  question  is,  Do  you  see  him? 

THE  WITNESS:  Yes;  I  seen  the  man  and  identified 
him  at  headquarters. 

THE  COUBT:  Is  he  here  today? 

THE  WITNESS:  That’s  right 
THE  COUBT:  Where  is  he? 

THE  WITNESS:  There  he  is  (indicating). 

THE  COUBT:  How  is  he  dressed? 

THE  WITNESS:  He  is — He  had  on  a  gray  shirt 
THE  COUBT:  How  is  he  dressed  now? 

THE  WITNESS:  Gray  shirt 
THE  COUBT:  Very  well 

[527]  BY  MB.  BACON: 

Q  Did  you  have  any  conversation  with  either  of  these 
men  at  that  time? 

A  No,  I  didn’t  only  Allen  asked  me  was  I  going  to  the 
game,  and  I  told  nim,  no,  I  wasn’t;  I  was  too  tired. 

Q  Did  you  have  anything  to  drink  that  evening — after 
you  got  off  from  work,  I  mean. 

A  Yes,  I  had  a  drink  after  I  got  off  from  work. 

Q  Where? 

A  In  the  alley  between  Parker  Street  and  K  Street 
Q  Who  else  had  a  drink  with  you,  if  anyone? 

A  George  Boddie  and  Dorsey. 

Q  Did  Albert  Allen  have  a  drink  with  you? 

A  No,  he  didn’t 

Q  Did  Frank  Proctor  have  a  drink  with  you? 

A  No,  he  didn’t 

Q  Did  you  talk  to  Albert  Allen  when  you  saw  him  there 
in  front  of  Gordon’s  Garage? 
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A  Yes.  He  asked  me  was  I  going  to  the  game  and  I  told 
him,  no,  I  wasn’t 

Q  You  had  no  difficulty  in  understanding  what  he  said? 

A  He  just  asked  me  was  I  going  to  the  game. 

Q  You  didn’t  have  any  difficulty  understanding  what  he 
said? 

A  No,  that’s  what  he  said. 

[528]  Q  And  did  you  talk  to  Frank  Proctor?  . 

A  No,  I  didn’t  ■  . 

Q  On  Tuesday,  January  2 — this  is  1951 — did  you  have  oc¬ 
casion  to  go  to  police  headquarters? 

A  Did  I  got  to  police  headquarters? 

Q  Yes. 

A  Yes,  I  did. 

Q  At  about  what  time? 

A  At  about  9:30  that  night 

Q  Did  you  go  by  yourself?  ro- 

A  The  detective  came  after  me — Yes,  I  was  by  myself 
when  they  carried  me  down  there. 

Q  When  you  went  down  there  did  you  see  either  Albert 
Allen  or  Frank  Proctor? 

A  Yes,  sir,  I  saw  both. 

Q  Did  you  have  a  conversation  with  them? 

A  No,  I  didn’t,  only  they  told  them  to  tell  what  they 
had  done. 

Q  What  is  that? 

A  One  of  the  detectives  told  Albert  Allen  to  tell  us 
what  they  had  done. 

Q  And  did  you  hear  either  Albert  Allen  make  a  state¬ 
ment — 

A  Yes,  I  did. 

Q  .  Would  you  tell  us,  in  your  own  words,  what  he  said 
[529]  to  you? 

MB.  MTLLER :  If  your  Honor  please,  before  he  does 
that,  we  make  the  same  motion,  for  the  same  reason,  and 
would  like  to  follow  that  at  the  conclusion  of  his  testimony 
by  a  motion  to  strike. 

THE  COURT:  Yes,  sir. 

BY  MB.  BACON: 

Q  Would  you  tell  us  now,  sir,  what  it  was  that  Albert 
Allen  said  in  your  presence? 
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A  He  said  after  they  left  they  went  in  the  garage. 

Q  After  they  left? 

A  After  they  left  me  they  went  in  the  garage  and  waited 
and  Oatmeal  came  in. 

Q  Who  is  Oatmeal? 

A  The  truckdriver.  And  said — They  said  they  called 
him  Oatmeal.  And  Proctor  hit  him. 

Q  What  else  did  Allen  say? 

A  That  is  all  I  heard  him  say. 

Q  Did  Frank  Proctor  say  anything  in  your  presence? 

A  Yes.  He  said  Frank  Proctor  was  his  name. 

Q  Frank  Proctor  was  his  name? 

A  That  is  right 

Q  At  that  time  did  you  remember  seeing  Frank  Proctor? 

A  Yes,  I  remembered  seeing  him  at  headquarters. 

Q  Did  you  remember  seeing  him  before  that  night  at 
[580]  headquarters? 

A  No,  I  didn’t  I  didn’t  remember — I  remembered  see¬ 
ing  a  man  with  Allen,  but  I  didn’t  recognize  him  as  being 
Proctor. 

Q  Did  Proctor  say  anything  to  you  about  seeing  you 
before? 

A  Yes,  he  said  he  remembered  seeing  me. 

Q  Where? 

A  In  the  front  of  Gordon’s  Garage. 

Q  When? 

A  December  30th. 

MB.  BACON:  No  further  questions. 

CROSS  EXAMINATION 
BY  MB.  WOOD: 

Q  You  say  that  in  your  presence  Allen  made  the  state- 
ment  that  he  was  in  the  garage  with  Proctor  and  he  called 
to  the  man,  saying  to  him,  “Oatmeal”,  and  at  that  time 
Proctor  hit  him?  Is  that  what  you  said? 

A  He  said  he  called  him — he  said  he  come  in  the  garage 
and  waited  on  him  and  Oatmeal  come  in  and  he  called  him 
and  Proctor  hit  him. 

Q  When  you  say  “he  called  him”  you  mean  he  indi¬ 
cated  that  that  was  Oatmeal;  is  that  what  you  mean,  by 
calling  hira? 

A  Yes,  he  called  him  by  his  name,  yes. 
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Q  Let  me  see  if  I  get  this  straight 

[531]  Do  I  understand  the  statement  that  you  say  Allen 
made,  m  your  presence,  did  I  understand  Allen  to  say  that 
he  called  to  the  man  or  that  he  just  called  him  by  name, 
that  is,  to  Proctor? 

A  He  said  as  he  come  in  he  said,  before  Proctor  called 
him,  he  called  him,  and  said,  “Oatmeal”,  and  Proctor  hit 
him. 

Q  He  called  to  the  man  then,  is  that  your  understanding 
of  what  he  meant? 

A  Yes,  he  called  the  man. 

Q  Did  you  see  George  Boddie  down  there  at  headquar¬ 
ters? 

A  No,  I  didn’t. 

Q  You  didn’t  see  him  there  at  all  that  night,  January  2d? 

A  No,  I  didn’t. 

MB.  WOOD:  No  further  questions. 

MB.  YASELU:  I  have  no  questions. 

BEDIBECT  EXAMINATION 
BY  MB.  BACON: 

Q  What  time  did  you  go  to  headquarters,  sir? 

A  9:30. 

MB.  BACON :  No  further  questions. 

BECBOSS  EXAMINATION 
BY  MB.  WOOD: 

[532]  When  you  saw  Allen  there  in  the  vicinity  of 
TJlme’s,  after  5:30— that  was  after  5:30,  wasn’t  it? 

A  It  was  about  5 :30,  because  it  was  5 :30  when  I  left  out 
of  the  office  down  there,  after  checking  out 

Q  Some  time  after  5:30,  did  you  see  Allen  get  in  a  taxi¬ 
cab? 

A  No,  I  didn’t 

Q  You  didn’t  see  that? 

A  No,  I  didn’t 

MB.  WOOD:  That  is  alL 

MB.  YASELU:  No  questions. 

MB.  BACON:  That  is  all.  “■  i  fj 
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[533]  MAURICE  BERNARD  DORSEY 

a  witness  called  on  behalf  of  the  Government,  having 
been  first  duly  sworn,  testified  as  follows: 

DIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  Give  ns  your  fall  name. 

A  Maurice  Bernard  Dorsey. 

Q  How  old  are  you,  sir! 

A  Seventeen. 

Q  And  where  are  you  employed! 

A  I  am  employed  with  my  father.  I  work  at  the  Uline 
Company. 

Q  What  do  you  do  for  your  father! 

A  I  help  him  on  the  truck. 

Q  What  does  he  do  there! 

A  He  delivers  ice. 

Q  And  you  help  your  father! 

A  Yes,  sir. 

Q  And  were  you  helping  your  father  on  December  30, 
1950! 

A  Yes,  I  was. 

Q  And  what  time  did  you  quit  work  for  the  day,  there! 
Do  you  recall! 

[534]  A  Around  5:30. 

Q  About  the  time  you  quit  work  around  5:30,  did  you 
see  Albert  Allen! 

A  Yes,  sir;  I  did. 

Q  Did  you  know  him! 

A  Yes,  I  know  him. 

Q  Previously! 

A  Yes,  sir. 

Q  Was  there  anyone  with  him! 

A  Yes,  there  was. 

Q  And  who  was  with  him! 

A  A  man. 

Q  Did  you  know  the  man's  name  at  the  time! 

A  No,  I  didn’t 

Q  Do  you  know  this  man’s  name  now! 

A  Yes,  I  do. 
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Q  What  is  his  name  now! 

A  Frank  Proctor. 

Q  Do  yon  see  him  in  the  courtroom  today? 

A  Yes,  sir. 

Q  And  how  is  he  dressed? 

A  Yon  say  how  was  he  dressed? 

Q  How  is  he  dressed  today? 

A  He  have  on  a  gray  shirt. 

Q  Where  did  yon  see  Albert  Allen  and  Frank  Proctor 
[835]  this  evening  of  December  30? 

A  We  seen  them  in  the  middle  of  the  block  of  Third 
and  F. 

Q  What  were  they  doing? 

A  They  were  standing  there  talking. 

Q  Did  yon  have  any  conversation  with  them? 

A  No,  I  didn’t. 

Q  Did  yon  hear  anyone  else  have  any  conversation  with 
them? 

A  I  didn’t  hear  them,  bnt  I  seen  somebody  else  having 
conversation  with  them. 

Q  Now,  did  they  continue  to  stand  there? 

A  For  a  little  while,  not  long. 

Q  What  did  they  do  then? 

A  Me  and  my  father  and  a  fellow,  name  of  Holmes, 
and  Boddie  went  down  Third  Street  toward  K,  and  they 
came  up  the  other  side. 

-  Q  Who  came  up  the  other  side? 

A  Albert  and  Proctor. 

Q  What  did  yon  do  down  at  Third  and  K? 

A  My  father  and  the  other  two  fellows  got  some  liquor, 
bnt  1  didn’t 
Q  Yon  didn’t? 

A  Yes  sir,  I  didn’t  I  did  not 

Q  Now,  how  about  Allen  and  Proctor?  What  did  ihey  do? 
[536]  A  They  wasn’t  with  us. 

Q  Did  yon  see  either  one  of  them  walking  down  the 
street? 

A  Did  I  see  them  walking  down  the  street? 

Q  Yes,  Albert  Allen  or  Frank  Proctor.  Did  yon  see 
them  walking  down  the  street? 
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A  No,  I  didn’t  I  wasn’t  watching.  I  was  having  my 
back  to  them. 

Q  Did  yon  see  them  walk  at  all? 

A  Well,  they  turned  around  as  though  they  were  going 
to  walk  off. 

Q  I  didn’t  hear  you.  I  am  sorry. 

A  They  turned  around  as  though  they  were  going  to 
walk  off. 

Q  But  you  didn’t  see  them  walk  off. 

A  Yes,  sir. 

Q  Who  was  with  them  the  last  time  that  you  saw  them? 
A  Who  was  with  who? 

Q  Albert  Allen  and  Frank  Proctor. 

A  The  next  time  I  seen  them?  January  2nd. 

Q  No,  I  say  on  December  30,  when  you  saw  them  by 
the  garage,  the  last  time  you  saw  them  was  anyone  with 
them? 

A  No,  sir. 

Q  About  what  time  was  this? 

A  The  last  time  it  was  around  5:30  or  a  quarter  to  six, 
[537]  I  think. 

Q  When  was  the  next  time  you  saw  either  one  of  these 
two  men? 

A  January  2nd. 

Q  And  where  did  you  see  them? 

A  At  Headquarters. 

Q  At  about  what  time? 

A  I  guess  it  was  around  9 :30. 

Q  And  did  you  have  a  conversation  with  either  one  of 
them? 

A  Yes,  we  did. 

Q  Tell  us  what  you  said  and  what  they  said. 

A  They  were  sitting  in  a  room,  and  we  came  in  and — 
Q  Who  is  “we”? 

A  Me  and  Holmes,  fellow  named  Holmes,  and  when  we 
came  in  they  gave  us  their  names. 

THE  COURT:  Who  are  “they”? 

THE  WITNESS:  Albert  Allen  and  Frank  Proctor. 

BY  MR.  BACON: 

Q  What  did  they  say?  Did  you  say  anything  to  them? 
A  No,  sir. 
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Q  Well,  did  they  make  a  statement  in  front  of  you? 

A  Yes,  sir;  they  did. 

Q  Let  ns  take  them  one  at  a  time.  What  did  Albert  Allen 
tell  yon? 

[538]  MB.  WOOD:  Before  he  says  anything,  Your 
Honor,  may  we  make  the  same  objection  for  the  same 
reason? 

THE  COUBT:  Yes. 

BY  MB.  BACON: 

Q  Do  yon  remember  what  Albert  Allen  told  yon? 

A  I  can’t  remember  right  now  what  they  saidL 

MB.  MTLLEB:  What  did  he  say?  I  couldn’t  hear. 

THE  COUBT:  He  can’t  remember  now.  Talk  a  little 
londer. 

MB.  MTLLEB :  Thank  yon,  Your  Honor. 

BY  MB.  BACON: 

Q  Do  yon  remember  what  Frank  Proctor  said  to  yon? 

A  I  don’t  remember  that.  He  gave  ns  his  name. 

Q  What? 

A  I  remember  that  he.  gave  ns  his  name. 

Q  Was  he  the  same  man  that  yon  had  seen  with  Allen 
the  night  of  December  30? 

A  Yes,  sir. 

Q  Did  yon  remember  him? 

A  Yes,  sir,  I  remembered  him.  After  I  had  seen  him, 
he  told  ns  he  remembered  ns. 

Q  He  told  yon  what? 

A  He  told  ns  that  he  was  the  man,  that  he  remembered 
ns. 

Q  He  remembered  yon? 

A  Yes,  sir. 

[539]  Q  Did  he  tell  yon  anything  else? 

A  He  did,  bnt  I  was  trying  to  remember  the  exact  words. 
He  say,  bnt  I  can’t — 

Q  Give  ns  the  best  of  yonr  recollection  of  what  he  said. 
If  yon  don’t  remember,  jnst  say  yon  don’t  remember. 

A  Well,  I  don’t  remember. 

MB.  BACON:  No  further  questions,  Yonr  Honor. 
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ME.  MILLER :  We  have  no  questions. 

MB.  YASELIJ :  I  have  no  questions. 

GEORGE  BODDIE 

called  on  behalf  of  the  Government,  having  been  first  duly 
sworn,  testified  as  follows: 

DIRECT  EXAMINATION 

BY  MR.  BACON: 

Q  Would  you  give  us  your  full  name,  please? 

A  George  Washington  Boddie. 

Q  How  do  you  spell  that? 

A  Last  name? 

Q  The  last  name,  yes. 

A  B-o-d-d-i-e. 

[540]  Q  How  long  have  you  been  in  the  Army? 

A  Near  seven  weeks. 

Q  Seven  weeks? 

A  Yes,  sir. 

Q  Prior  to  your  going  into  the  Army,  what  did  you  do? 
What  was  your  occupation? 

A  Oh,  I  was  a  trainee.  Before  I  went  in? 

Q  Before  you  went  in  the  Army. 

A  Truck-driver,  Uline  Ice  Company. 

Q  Did  you  drive  that  truck  on  December  20? 

A  Yes,  sir. 

Q  1950? 

A  Yes,  sir. 

Q  And  what  time  did  you  check  in  for  the  night? 

A  About  10 KX)  o’clock. 

Q  What  time  did  you  bring  the  truck  back  that  evening 
to  file  Uline  garage? 

A  I  brought  it  in  around  9:30.  I  checked  in  around 

10:00. 

Q  You  are  speaking  about  the  time  you  got  off  or  the  time 
you  went  to  work  on  the  30th  of  December? 

A  The  time  I  got  off. 

Q  When  you  say  you  checked  in  about  9:30,  you  mean 
when  you  went  to  work  or  got  off  from  work? 

A  Got  off  from  work. ' 


[541]  Q  Did  yon  go  to  the  basketball  game  that  nightf 
A  Yes,  sir. 

Q  What  time  did  yon  go  to  the  basketball  game? 

A  Around  8 .*00  o’clock. 

Q  What  time  did  yon  bring  the  truck  back  to  the  Uline 
garage  that  evening?  Was  it  before  or  after  the  basket¬ 


ball  game? 

A  Before  the  basketball  game.  Yon  see,  I  didn’t  work 
in  the  afternoon. 

Q  Yon  didn’t  work  in  the  afternoon? 

A  No,  sir. 

Q  I  see.  Were  yon  in  the  vicinity  of  the  Uline  garage 
that  afternoon? 

A  Yes,  sir. 

Q  And  what  time  did  yon  go  np  to  the  garage? 

A  Abont  5:30. 

Q  When  you  were  up  there  did  you  see  Albert  Allen? 

A  Yes,  sir. 

Q  Andwhere  did  yon  see  him? 

A  He  was  outside  the  gate. 

Q  How  did  yon  happen  to  be  np  there? 

A  I  went  up  with  a  friend  of  mine,  Charles  Holmes. 

Q  Were  yon  riding  on  his  truck? 

A  Yes,  sir. 

Q  Did  you  have  any  conversation  with  Albert  Allen? 

[542]  A  Well,  I  am  going  off  the  truck - - 

Q  Did  yon  talk  to  him? 

A  Yes,  sir. 

Q  Did  yon  understand  everything  he  said? 

A  Yes,  sir. 

Q  What  did  yon  say  to  him? 

A  I  just  spoke  to  him  and  we  went  down  to  the  comer 


to  the  liquor  store  and  got  a  half  a  pint 
THE  COURT:  Who  was  it  that  went? 

MB.  BACON :  Holmes. * 

THE  WITNESS:  Albert  and  the  fellow  whom  I  learned 
was  Frank  Proctor. 

THE  COUBT :  And  yon? 
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THE  WITNESS:  Yes,  sir. 

THE  COURT:  All  right 

BY  MB.  BACON: 

Q  Did  Frank  Proctor  talk  to  you! 

A  No,  sir. 

Q  He  didn’t  say  anything! 

A  No,  sir. 

Q  How  far  did  yon  go  to  get  this  bottle  of  whiskey! 

A.  Third  and  K. 

Q  And  yon  were  standing  then  near  Third  and  M! 

A  No,  sir. 

Q  Where  did  yon  start  from! 

[543]  A  Started  outside  from  the  gate  there  near  Gor¬ 
don’s  Garage. 

Q  That  is  in  the  middle  of  the  block! 

A  Yes,  sir. 

Q  That  is  abont  a  block  and  a  half  down  to  Third  and 
K,  is  that  correct! 

A  That  is  right. 

Q  Did  yon  walk  with  Frank  Proctor  and  Albert  Allen! 
A  Yes,  sir. 

Q  How  did  they  walk! 

A  How  did  they  walk! 

Q  Did  they  walk  naturally! 

A  Yes,  sir. 

Q  What! 

A  Yes,  sir. 

Q  Proctor  didn’t  say  anything  to  yon! 

A  No,  sir. 

Q  What  did  yon  do  when  yon  got  down  to  Third  and  K! 
A  Bought  a  half  a  pint 
Q  Then  what  did  yon  do! 

A  Then  we  came  back  up  to  Fenton  Court  and  drank 
out  of  it 

Q  And  yon  drank  out  of  it! 

A  All  of  three  of  ns  did. 

Q  All  three  of  yon! 

A  Yes,  sir. 
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[544]  Q  Did  yon  finish  the  whiskey! 

A  No. 

Q  Yon  had  some  left  over! 

A  Yes,  sir. 

Q  What  did  yon  do  with  that! 

A  Put  it  in  my  pocket 
Q  Yon  pnt  it  in  yonr  pocket? 

A  Yes,  sir. 

Q  How  many  drinks  did  each  one  of  yon  have! 

A  Just  one. 

Q  Just  one  round  a  piece,  and  then  yon  put  the  bottle 
in  yonr  pocket! 

A  Yes. 

Q  Then  what  did  yon  do! 

A  Then  we  came  back  in  front  of  Gordon’s  Garage. 

Q  Did  yon  come  back  with  them! 

A  Yes,  sir. 

Q  And  then  what  happened! 

A  That  is  when  we  met  Charles  Holmes  and  Dorsey, 
his  son. 

Q  What  did  yon  do  then! 

A  Dorsey  and  his  son  and  Charles  Holmes,  we  walked 
back  down  to  the  corner  and  pitched  in  and  got  another 
half. 

Q  What  did  Allen  and  Proctor  do! 

A  We  left  them  standing  there. 

[545]  Q  Standing  in  front  of  the  garage! 

A  Yes,  sir. 

Q  Do  yon  know  George  Schomber! 

A  Yes,  sir. 

Q  Did  yon  see  him  that  day! 

A  No,  sir;  I  didn’t. 

Q  Now,  when  was  the  next  time  that  yon  saw  Frank 
Proctor  after  this  evening! 

A  The  next  time  I  saw  him  was  down  at  Police  Head¬ 
quarters. 

Q  And  what  day  was  that!  Do  yon  recall! 

A  That  was  on  the  second  of  January. 

Q  At  about  what  time  of  day  or  night? 

A  Well,  it  was  around  between  12:30  and  1K)0. 
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Q  12:30  and  IKK)  o’clock  in  the  morning? 

A  Yes,  sir. 

Q  Did  yon  have  a  conversation  with  him? 

A  No,  sir;  I  didn’t 

Q  Did  yon  hear  him  make  any  statement? 

A  Yes,  sir. 

Q  What  did  he  say? 

THE  COUBT:  Who  is  “him”? 

MB.  BACON:  Proctor,  sir. 

THE  WITNESS:  1  heard  him  make  the  statement  of 
what  he  did. 

[546]  BY  MB.  BACON: 

Q  Would  yon  tell  ns  in  yonr  own  words  what  he  told 
yon?  .In.  other  words,  the  statement  he  made,  tell  ns 
now,  to  the  best  of  yonr  recollection,  what  it  was  he  said? 

A  Well,  the  statement  he  said,  after  he  left,  ns  they 
went  back  to  the  garage  and  waited  for  the  guy  they  call 
Oatmeal,  and  they  knocked  him  in  the  head  ana  robbed  him. 

'  Q  Did  he  say  whether  or  not  anyone  was  with  him? 

A  He  said  Allen  was  with  him. 

•  ■  „  . ;  *  w  < 

_  •  J 

Q  Did  yon  recognize  Proctor  when  yon  saw  him  down 
at  Headquarters? 

A  Down  at  Headquarters?  Well,  I  told  them  the  kind 
of  dothes  he  had  on. 

Q  Did  he  recognize  yon? 

A  Yes,  he  recognized  us.  *  ‘  £3*5] 

Q  Did  he  say  he  did? 

A  Yes,  he  said -  < 

Q  Now,  when  Allen  was  making  this  statement,  rather, 
when  Proctor  was  making  this  statement,  was  Allen  there, 
too? 

A  Allen  was  in  another  room.  .  }  , 

Q  And  did  he  talk  to  yon? 

A  Who?  Which  one?  y  . 

Q  Allen. 

A  Yes,  sir,  afterwards  the  police  had  him  to  make  a 
statement 

[547]  Q  Wonld  yon  tell  ns  what  statement  made  to  yon? 

A  The  stetement  he  made— - 


MR  WOOD:  May  I  interrupt  just  a  minute  to  make 
the  same  motion  for  the  same  reasons? 

THE  COURT:  Yes,  sir. 

BY  MR  BACON: 

Q  Tell  us  what  statement  he  made  to  you? 

A  The  statement  that  he  made,  they  asked  him  what 
he  do  after  he  left  us,  and  he  told  them  they  went  back  to 
the  garage  and  waited  on  Oatmeal  and  they  knocked  him  in 
the  head  and  robbed  him. 

Q  Did  he  tell  you  whether  or  not  he  was  alone? 

A  They  asked  him  who  were  with  him.  He  said  Frank. 
Q  Said  what? 

A  Frank  Proctor. 

MR.  BACON:  No  further  questions.  Your  Honor. 
CROSS-EXAMINATION 
BY  MR  WOOD: 

Q  Did  you  say  Allen  said  they  went  back  to  the  Uline 
garage,  that  Allen  knocked  a  man  in  the  head  and  robbed 
him? 

A  Yes,  sir. 

Q  That  is  the  same  thing  you  said  Proctor  said,  isn’t  it? 
A  Yes,  sir. 

[548]  MR  WOOD :  No  further  questions. 

CROSS-EXAMINATION 
BY  MR.  YASELLI: 

Q  When  you  saw  Proctor  for  the  first  time  near  the 
garage  there,  did  you  notice  whether  he  had  been  drinking? 
A  Well,  he  didn’t  seem  like  he  had  been  drinking. 

Q  Did  you  talk  with  him  at  all? 

A  No,  sir. 

Q  So  that  you  couldn’t  have  smelled  his  breath? 

A  No,  sir. 

MR.  YASELLI:  That  is  alL 

MR.  Bacon:  May  I  ask  another  question.  Your  Honor? 
THE  COURT:  All  right 

REDIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  I  am  a  bit  confused  as  to  exactly  what  Allen  and 
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Proctor  were  doing  on  the  evening  of  December  30,  the  last 
time  yon  saw  them.  I  believe  yon  testified  yon  went  down 
the  street  with  some  other  employees? 

A  That  is  right 

THE  COURT :  Excuse  me.  We  have  got  two  dates,  now. 

MR.  BACON:  That  is  December  30. 

THE  COURT:  All  right,  sir. 

BY  MR.  BACON: 

Q  December  30  yon  walked  away  from  Allen  and  Proctor ; 
[549]  is  that  correct? 

A  Yes,  sir. 

Q  And  where  were  they  and  what  were  they  doing  the 
last  time  yon  saw  them  that  night? 

A  They  were  standing. 

Q  Standing? 

A  Yes,  sir. 

Q  In  front  of  Gordon’s  Garage? 

A  Yes,  sir. 

Q  And  what  time  was  that,  yonr  best  estimate? 

A  That  was  aronnd  a  quarter  to  six. 

MR.  BACON :  No  further  questions. 

MR.  WOOD :  We  have  none,  Your  Honor. 

MR.  YASELLT :  I  have  none. 

[550]  MR.  MILLER :  In  view  of  what  happened  here,  I 
would  like  to  talk  to  the  co-defendant,  Proctor,  and  I  would 
like  to  have  about  an  hour  in  the  morning  to  talk  to  him. 

THE  COURT:  like  to  what? 

MR.  MILLER :  Like  to  have  about  an  hour  in  the  morn¬ 
ing  to  talk  to  Proctor,  in  view  of  what  happened  here  today. 

THE  COURT :  I  don’t  know  what  you  mean  by  what  hap¬ 
pened  here  today. 

MR.  MILLER :  He  said  he  wanted  other  counsel  He  is 
not  satisfied  with  his  counsel. 

THE  COURT:  I  don’t  think  that  is  any  justification  for 
it. 

MR.  MILLER:  I  want  to  try  to  get  the  truth  in  the  case 
from  Proctor.  Proctor  said  down  there  a  while  ago  he 
wants  to  [551]  tell  the  truth,  and  he  wanted  to  talk  to 
me. 


wants  to  take  the. stand.  I  am  trying  to  tell  him  to  wait. 
He  has  been  peeved  about  that.  He  is  stupid,  so  that  is 
the  only  thing. 

MB.  MILLER :  All  I  want  is  just  to  give  me  a  chance 
to  talk  to  the  man. 

THE  COURT:  I  think  you  know,  Mr.  Miller,  why  he 
wants  to  talk  to  you.  He  said  so  for  the  record. 

Have  you  got  any  information  or  anything  further? 

MB.  MILLER:  No,  except  he  wants  to  tell  the  truth, 
and  wanted  to  tell  me  his  statement  before  he  took  the 
stand. 

THE  COURT:  What? 

MR.  MILLER :  Wanted  to  tell  me — 

THE  COURT :  That  isn’t  what  he  said  here. 

MB.  MILLER:  All  right  If  you  don’t  want  me  to  talk 
to  him,  that  is  all  right,  Your  Honor.  He  has  asked  me  to 
help  him. 

THE  COURT :  Mr.  Miller,  let  us  get  this  record  straight. 
It  is  important.  You  were  here — 

MR.  MILLER :  I  heard  what  he  said. 

THE  COURT :  — when  he  came  here. 

MR.  MILLER :  I  did. 

THE  COURT:  And  you  heard  him  say  he  would  like 
to  have  you  represent  him. 

[552]  MR.  MILLER:  That  is  right. 

THE  COURT:  All  right,  sir.  Therefore,  you  waut  to 
see  him  about  what? 

MR.  MILLER :  I  would  like  to  talk  to  him. 

THE  COURT:  About  what? 

MR.  MILLER :  See  what  statement  he  is  going  to  make. 

THE  COURT :  You  realize  you  can’t  represent  him  here. 
You  have  said  it  would  be  inconsistent. 

MR.  MILLER :  I  know  it  would.  I  will  withdraw  it  It 
is  all  right 

THE  COURT:  No,  it  isn’t  all  right. 

MR.  MILLER :  I  won’t  ask  any  further.  We  will  defend 
Allen. 
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THE  COUBT :  If  yon  have  got  anything  which  wonld  be 
helpful  to  this  man,  yon  ought  to  have  it 

MR.  MIUjEB:  The  only  thing  I  would  like  to  talk  to 
him  about,  say,  about  fifteen  minutes  in  the  morning. 

THE  COUBT:  For  what  purpose? 

MB.  MXLLEB:  Just  to  find  out  what  he  is  going  to  tell 
us.  Would  that  be  any  harm? 

THE  COUBT :  I  don’t  know  if  it  would  be  harmful  or 
not  It  upght  be  harmful  to  the  other  man  if  you  have 
got  inconsistent  positions. 

MB.  MILLEB:  I  will  withdraw  everything  I  said.  I 
will  withdraw  anything,  asking  to  talk  to  him  in  the  morn¬ 
ing. 

[553]  THE  COUBT:  I  just  think  we  ought  to  try  to 
follow  this  thing  through.  We  have  it  on  the  record  by 
your  statement  and  Mr.  Yaselli’s  that  the  defenses  are 
inconsistent. 

MB.  MILLEB:  Well,  that  is  right. 

THE  COUBT :  Now,  do  you  think  it  would  be  right  for 
you  to  talk  to  him  in  those  circumstances? 

MB.  MILLEB:  I  will  withdraw  it  Thank  you.  Your 
Honor. 

THE  COUBT:  Now,  we  are  ready  to  recess  until  tomor¬ 
row  morning  at  ten  o’clock,  and  you  are  going  to  have  a 
few-minute  witness,  and  then  you  rest  and  then  I  under¬ 
stand  you  gentlemen — how  do  the  defendants  line  up  on 
the  indictment? 

MB.  MILLEB:  Let  the  Court  see  the  indictment 

MB.  YASELLI:  The  first  name  is  Proctor. 

MB.  CONLJFF:  Our  jacket  indicates  Proctor  is  first 
and  Allen  is  second,  and  our  jacket  usually  follows  the 
Clerk’s  jacket 

THE  COUBT:  You  desire  to  go  first? 

MB.  YASELLI :  I  would  rather  they  go  first 

MB.  WOOD:  T •think  we  should  take  it  in  the  order  of 
the  indictment 

THE  COUBT:  All  right,  we  will  go  in  that  order. 
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[554]  (Whereupon,  at  3:42  o’clock,  the  hearing  was  ad¬ 
journed  until  10:00  o’clock  tomorrow  morning,  Wed¬ 
nesday,  April  25th,  195L) 

[555]  April  25, 195L 

The  trial  of  the  above-entitled  action  was  resumed  at 
12:00  o’clock  M,  before  Honorable  Bichard  B.  Keech,  and 
a  jury. 

[557]  MB.  YASELLI:  May  we  approach  the  bench  f 

THE  COUBT:  I  would  like  to  make  a  statement  first, 
Mr.  Yaselli,  and  I  will  be  glad  to  talk  to  you. 

Ladies  and  gentlemen,  we  are  back  here  later  than  we 
anticipated  in  this  case.  We  were  to  be  here  at  10:00 
o  ’clock,  and  it  is  now  12  .*00. 

In  addition  to  that,  the  Court  asked  for  two  of  the 
jurors  who  are  sitting  in  this  case  to  come  to  his  chambers. 
It  had  nothing  whatsoever  to  do  with  the  case  on  trial  It 
in  no  wise  had  anything  to  do  with  what  had  or  had  not  been 
done  by  the  jurors  in  a  sense  that  either  of  them  should 
be  censored.  They  were  doing  their  exact  duty  in  the 
matter. 

I  sought  to  remove  any  mystery  from  the  situation,  after 
having  spoken  to  counsel  for  the  Government  and  counsel 
for  the  defendants,  I  should  make  that  statement  to  you. 

(Thereupon,  counsel  approached  the  bench  and  con¬ 
versed  with  the  Court,  out  of  the  hearing  of  the  jury, 
as.  follows:) 

MB.  YASELLI:  Your  Honor,  I  wanted  to  call  to  your 
attention  an  article  that  appeared  in  the  paper  this  morn¬ 
ing,  in  the  Post,  narrating  what  took  place  yesterday  when 
Proctor  was  brought  up  to  the  bench  here  and  stated  that 
he  wanted  to  change  his  attorney.  It  appeared  in  this 
morning’s  Post,  and  I  thought  in  view  of  that,  that  was 
prejudicial  [558]  in  the  case,  and  that  we  should  de¬ 
clare  a  mistrial,  withdraw  a  juror,  and  declare  a  mistrial 

THE  COUBT:  In  what  particular  could  it  possibly  be 
prejudicial,  sir! 

MB.  YASELLI:  Well,  if  the  jurors  read  the  article, 
that  this  defendant  Proctor  wanted  to  change  his  attorney, 
they  might  imagine  there  was  something  wrong  with  Proc¬ 
tor  or  Allen,  and  they  might  get  a  false  impression  of 
what  the  article  really  meant 

THE  COUBT:  I  glanced  at  the  article  this  morning, 
because  of  what  you  said  to  me  earlier  in  the  day. 
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Frankly,  from  my  reading  of  it,  I  can’t  see  how  it 
could  be  prejudicial 

The  fact  of  the  matter  is,  if  anything,  it  might  be  helpful 
to  the  defendant,  in  that  it  might  create  some  degree  of 
sympathy. 

I  will  be  glad  to  hear  any  other  statement 

MB.  YASELLI:  I  thought  I  should  bring  it  to  Yonr 
Honor’s  attention. 

THE  COUBT:  You  are  right,  sir.  I  appreciate  your 
calling  it  to  my  attention. 

Do  counsel  for  the  Government  or  the  other  defendant 
have  anything  to  say  ? 

So  that  you  might  preserve  your  point  on  the  matter. 

MR.  YASELLI:  Yes. 

[559]  (Thereupon,  counsel  resumed  their  places 
at  the  trial  table,  and  the  following  proceedings  were 
had  in  open  court) 

THE  COUBT :  Now,  we  are  ready  for  the  first  witness, 
gentlemen. 

MR.  BACON:  Call  Mr.  Graff. 

Thereupon — 

PAUL  M.  GBAFF,  JR. 

was  recalled  as  a  witness  on  behalf  of  the  United  States 
and,  having  been  previously  duly  sworn,  was  examined  and 
testified  further  as  follows: 

DIRECT  EXAMINATION 

THE  COURT:  You  have  been  previously  sworn? 

THE  WITNESS:  Yes,  sir;  I  have. 

THE  COURT:  Very  well 
BY  MR.  BACON: 

Q  Give  us  your  full  name,  sir. 

A  Paul  M.  Graff,  Jr. 

Q  What  is  your  occupation,  sir? 

A  I  am  a  supervisor  of  classification  at  the  D.  C.  Jail. 

Q  Were  you  so  employed  in  the  month  of  January,  1951? 

A  I  was. 

Q  In  the  course  of  your  duties  there,  did  you  have  occa¬ 
sion  to  interview  Albert  Allen? 

[560]  A  I  did. 


Q  Would  you  please,  in  your  own  words,  sir — or,  first, 
what  date  did  you  interview  him? 

A  I  interviewed  Albert  Allen  on  January  4,  195L 

Q  In  your  own  words,  sir,  would  you  tell  us,  just  sum¬ 
marize  the  interview  you  had  with  him,  please? 

MB.  WOOD:  Your  Honor,  before  Mr.  Graff  makes 
answer  to  that  question  we  would  like  to  object  to  any 
alleged  admissions  attributed  to  the  defendant  Allen  by  this 
witness. 

Would  Your  Honor  prefer  me  to  state  the  reason  from 
here? 

THE  COURT:  Are  they  the  same  reasons  heretofore 
stated? 

MR.  WOOD:  The  same  reasons,  yes,  sir,  but  I  just 
thought  for  the  record  perhaps  I  had  better  be  a  little 
more  full  this  time. 

THE  COURT:  All  right  Suppose  you  come  to  the 
bench,  then. 

(Thereupon,  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows :) 

MR.  WOOD:  We  would  like  the  record  to  show  at 
this  time  that  inasmuch  as  we  have  already  indicated  that 
we  feel  that  Allen’s  detention  was  illegal,  we  are  of  the 
opinion  that  [561]  any  statements  that  he  made  at 
Headquarters  or  at  the  jail  should  not  be  permitted  to  go 
to  the  jury,  for  the  reason  that  the  illegal  detention  con¬ 
tinued  through  the  Headquarters  period,  and  through  the 
confinement  at  the  D.  C.  Jail,  and  we  feel  that  any  state¬ 
ments  that  he  made  at  all  during  his  confinement  are  not 
admissible. 

THE  COURT :  Now,  am  I  anticipating  correctly  that  you 
will  call  Mr.  Graff  with  reference  to  the  other  defendant  in 
this  case? 

MR.  CONUFP:  Yes,  Your  Honor. 

THE  COURT :  I  assume  you  would  like - 

MR  YASELLI:  I  have  no  objection. 

THE  COURT :  Very  well 

MR  CONLXFF:  May  I  address  the  Court? 

THE  COURT:  Yes. 

MR.  CONUFF:  If  the  Court  please,  there  has  been 
testimony  in  this  case  by  at  least  one  and  possibly  two 
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police  officers  that  each  of  the  defendants  were  taken  before 
the  Coroner  on  January  3,  195L 

I  think  in  order  to  perfect  the  record  in  this  case 
that  we  should  introduce — of  course  it  is  a  part  of  the 
Court  record — the  official  commitment  of  the  Coroner 
signed  by  the  members  of  the  Coroner’s  Jury,  which  is 
dated  January  3,  1951,  in  which  the  two  defendants  were 
held  for  action  of  the  Grand  Jury. 

[562]  ME.  WOOD:  We  object  to  it,  of  course. 

THE  COURT:  What  is  the  reason  for  your  objection? 

MB.  WOOD:  Well,  Your  Honor,  I  fed  that  having  been 
held  by  the  Coroner’s  Jury  is  somewhat  akin  to  the  Wood 
case. 

I  understand  it  is  not  on  all  fours,  but  I  am  trying  to 
bring  it  close  to  it. 

In  the  Wood  case,  as  Your  Honor  recalls,  the  Government 
introduced,  or  sought  to  introduce  a  plea  of  guilty  before  a 
committing  magistrate.  I  believe  in  that  particular  case 
it  was  the  United  States  Commissioner. 

THE  COURT:  Let  me  interrupt  you. 

MR.  WOOD:  Yes. 

THE  COURT:  It  wasn’t  your  intention  to  bring  this 
to  the  jury’s  attention? 

ME.  CONLIFF:  No,  Your  Honor,  the  only  purpose  I 
am  offering  this  in  evidence  is  to  show  that  each  of  the 
defendants  was  taken  before  a  committing  magistrate  on 
January  3, 195L 

MR.  WOOD:  Well,  I  have  no  objection.  I  misunder¬ 
stood. 

MR  CONLIFF:  No,  I  didn’t  care  to  read  it  to  the  jury, 
or  anything  else. 

THE  COURT:  In  other  words,  you  are  just  filling  a  void 
in  the  record? 

MR.  CONLIFF:  Yes. 

THE  COURT:  All  right,  sir. 

[563]  MR.  WOOD:  I  think  he  is  entitled  to  that 

THE  COURT:  All  light  That  is  January  3, 19511 

MR.  CONLIFF:  Yes,  sir.  While  we  are  at  the  bench, 


Your  Honor — Your  Honor  made  your  ruling,  I  under¬ 

stand,  and  I  understand  there  is  no  objection  to  it? 

THE  COUBT :  That  is  right,  for  that  purpose. 

MR.  CONLIFF :  Yesterday  Yonr  Honor  made  an  obser¬ 
vation  to  Mr.  Miller.  I  think  Mr.  Miller  should  be  here. 

MR.  WOOD:  Mr.  Miller? 

(Mr.  Miller  returns  to  the  bench.) 

MR.  CONLIFF :  Yesterday  Your  Honor  made  an  ob¬ 
servation  to  Mr.  Miller  that  Your  Honor  did  not  feel  it  was 
the  law  that  a  defendant  had  to  be  advised  of  his  constitu¬ 
tional  rights  prior  to  the  taking  of  a  statement  from  him. 

But  Mr.  Miller  objected,  and  Your  Honor  stated  if  Mr. 
Miller  had  any  authority  to  support  his  view,  you  would 
be  very  happy  to  have  it. 

The  Government  took  the  liberty  of  looking  up  the  law 
this  morning,  and  the  Government  has  two  cases  in  the 
Supreme  Court,  one  case  in  the  Court  of  Appeals  in  the 
District  of  Columbia,  which  affirms  Your  Honor’s  ruling, 
and  in  the  case  in  the  District  of  Columbia  Court  of  Appeals 
certiorari  was  denied  by  the  Supreme  Court.  And  we 
have  found  one  recent  case,  in  1949,  one  of  the  Federal  Cir¬ 
cuit  Courts  of  Appeal,  uniformly  supporting  this  view,  and 
I  have  [664]  those  citations,  if  Your  Honor  cares  for 
them. 

THE  COURT :  I  thank  you,  sir.  You  haven’t  anything 
further,  have  you,  Mr.  Miller? 

MR.  MILLER:  The  only  thing  I  objected  to,  on  this 
thing — I  would  have  to  get  the  record  now,  so  I  would  not 
make  any  mistake.  Let  me  get  the  record,  will  you? 

THE  COURT:  Yes. 

MR.  MILLER:  He  is  getting  it  for  me,  to  save  the 
trouble  of  looking.  It  is  on  page  435, 1  think,  Your  Honor. 

465,  Your  Honor. 

THE  COURT:  (Beading): 

“We  have  had  a  lot  of  these  questions,  but  I  don’t 
think  that  the  law  requires” — 

MR.  MTLLER :  What  I  was  worried  about,  you  wouldn’t 
let  me  ask  the  question. 

THE  COURT:  Wouldn’t  let  you  ask  what?  You  had 
asked  the  question. 
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MB.  MILLER:  Yes,  but  you  wouldn’t  let  me. follow  it 
up. 

THE  COURT :  You  refer  me  to  it  Do  you  want  all  of 
this  taken  down,  until  you  get  what  you  want? 

(Discussion  off  the  record.) 

THE  COURT:  Let  me  see  if  I  understand  you.  You 
were  saying  the  law  does  require  it?  Is  that  what  you  are 
saying? 

MR.  MILLER:  I  think  it  is  his  constitutional  right 
You  said,  “I  am  holding  it  does  not” 

[565]  THE  COURT:  Meaning  the  Constitution. 

MR.  MILLER:  ‘‘And  I  will  be  glad  to  have  any  advice 
from  you  as  to  any  authority  on  which  you  base  it” 

THE  COURT:  Yes,  sir. 

MR.  MILLER:  They  have  got  some  cases.  The  Govern¬ 
ment  has  got  two  or  three  cases.  If  Your  Honor  would 
read  the  whole  case  through,  they  wouldn’t  help  you. 

THE  COURT :  I  thought  I  had  read  them. 

MR.  MILLER:  All  right,  sir. 

THE  COURT :  I  still  say  to  you  that  if  you  have  any¬ 
thing  to  show  the  contrary  to  be  the  fact,  I  will  be  delighted 
to  receive  it.  Does  that  make  it  clear  for  your  purpose? 

Does  anybody  else  have  anything  to  say? 

MR.  CONLIFF:  No. 

(Thereupon,  counsel  returned  to  their  places  at  the 
trial  table  and  the  following  proceedings  were  had  in 
open  court) 

THE  WITNESS:  May  I  refer  to  the  notations  which  I 
made  at  the  time  of  the  interview? 

THE  COURT :  Is  there  any  objection  to  referring  to  the 
notes  made  at  the  time  of  the  conversation? 

These  are  your  own  notes? 

THE  WITNESS:  Yes,  sir. 

THE  COURT :  Made  at  the  time,  and  made  by  you? 

THE  WITNESS:  Yes,  sir,  my  own  records. 

[566]  MR.  YASELLI :  I  have  no  objection. 

BY  MR.  BACON: 
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Q  So  that  we  can  be  on  the  record  for  the  question, 
as  I  understand  it,  you  had  a  conversation  with  Albert 
Allen  on  January  4, 1951,  in  connection  with  your  duties  at 
the  D.  C.  Jail? 

A  That  is  correct. 

Q  That  conversation  concerned  this  particular  case? 

A  Yes,  sir. 

Q  Would  you  tell  us  in  your  own  words  exactly  what 
that  conversation  was? 

A  Albert  Allen  at  the  time  was  interviewed  to  obtain 
a  short  case  history  from  him  for  our  purposes,  and  it 
included  his  statements  of  the  offense,  which  are  as  follows : 

“Frank  Proctor  had  asked  me  about  a  week  before 
this  happened  where  he  could  get  some  money  and  I  told 
him  about  the  deceased  who  was  the  only  C.OJD.  driver 
at  Uline's.  The  day  this  happened  Frank  and  I  had 
been  drinking  together,  and  he  suggested  we  go  get 
that  money.  I  went  with  him  to  show  him  where  the 
truck  would  come  in.” 

THE  COURT:  Don't  read  quite  so  fast,  please. 

THE  WITNESS:  I  stayed  back  in  the  comer.  Frank ^ 
went  behind  him  and  hit  him  twice  with  a  pushbroom  and  ' 
knocked  him  down.  He  took  his  money  and  then  he  kicked 
him  twice  on  the  [567]  head.  I  got  about  $43  of  the 
money.” 

BY  MR.  BACON: 

Q  Now,  sir,  in  connection  with  your  occupation,  did 
you  have  occasion  to  talk  to  Frank  Proctor? 

A  Yes,  sir;  I  did. 

Q  And  what  was  the  date  that  you  talked  to  Frank 
Proctor? 

A  I  talked  to  Frank  Proctor  on  January  8,  1951. 

THE  COURT:  Before  you  read  that,  ladies  and  gen¬ 
tlemen,  I  am  going  to  repeat  to  you  the  statement  which 
he  has  now  read  is  purported  to  be  the  statement  of  Albert 
Allen.  That  is  Allen's  statement  That  is  as  to  Allen,  if 
you  believe  it  to  be  true.  It  is  not  as  to  Proctor. 

It  is  my  understanding  he  is  now  going  to  read  Proctor's 
statement  Proctor's  statement  will  be  as  to  Proctor, 
and  not  as  to  Allen. 

THE  WITNESS:  Frank  Proctor's  statement  of  the  of¬ 
fense  was  as  follows : 
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“I  was  working  at  1401  Ninth  Street  when  Albert 
Allen,  codefendant,  came  to  me  and  said  he  wanted 
me  to  go  with  him  to  collect  some  money  he  had  com- 
ing  to  him.  That  was  on  Saturday,  December  23,  bnt  I 
didn’t  go  for  some  reason. 

“Then  he  came  to  me  the  following  Saturday  and 
asked  me  again  to  go  with  him.  He  had  a  half  pint 
of  whiskey  [568]  and  he  bought  three  more.  I 
drank  most  of  it 

“When  we  got  high  we  went  to  TJline’s  Garage  at 
Third  and  M  Streets,  Northeast  He,  Allen,  went  in 
and  turned  off  the  lights.  When  I  asked  him  what 
that  was  for,  he  just  said,  ‘Never  mind.’  I  found  the 
broom  in  the  meantime  and  when  the  fellow  got  out 
of  the  truck  I  hit  him  on  the  back  of  the  neck  and 
knocked  him  down.  Allen  said  hit  him  harder  and 
I  gave  him  the  broom.  He  hit  him  once  on  the  head 
and  we  each  kicked  him  once.  Why,  I  don’t  know. 
Whiskey,  I  guess.” 

MB.  BACON :  No  further  questions,  Your  Honor. 

CROSS-EXAMINATION 
BY  MR.  WOOD: 

Q  May  I  see  those  notes  you  were  reading  from,  Mr. 
Graff? 

A  Yes,  sir. 

Q  Thank  you.  Did  you  give  me  Allen’s  too,  Mr.  Graff? 
'  A  No,  sir;  I  didn’t 

Q  Thank  you.  Mr.  Graff,  when  you  take  these  state¬ 
ments,  do  you  require  the  person  who  gives  you  the  state¬ 
ment  to  sign  it? 

A  No,  we  do  not  We  want - 

Q  Do  you.  Excuse  me.  Go  ahead. 

A  We  weren’t  interested  in  all  the  minor  details.  We 
weren’t  prosecuting.  We  merely  obtain  that  information 
P*9]  to  get  a  general  statement  of  the  offense,  to  enable 
us  to  better  know  the  man.  We  aren’t  particularly  inter¬ 
ested  in  all  the  minor  details. 

Q  Will  you  tell  me,  please,  if  you  interrogate  an  inmate 
and  he  tells  you  he  is  charged  with  a  homicide,  why  you 
have  to  get  a  statement  from  him  so  that  you  would  better 
know  the  man? 

A  I  think  it  is  very  important  in  matters  of  custody, 
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training  and  general  rehabilitation.  We  hare  got  to  know 
what  sort  of  a  man  we  are  dealing  with,  and  it  is  part  of  my 
job  to  determine  that 

Q  Can  you  tell  what  sort  of  a  man  yo^are  dealing  with 
’when  he  is  charged  with  a  homicide? 

:  A  I  can,  in  talking  to  him,  arrive  atf  certain  conclusions 
about  that  man,  as  to  what  protective  measures  we  must 
take  with  him  while  he  is  in  our 

Q  Let  me  ask  you  this.  Will  you  explain  to  us,  please, 
what  protective  measures  are  taken  at  the  District  of 
Columbia  Jail  when  you  have  a  person  there  who  is  charged 
with  homicide? 

A  jV7ell,  in  a  case  °f  this  kind,  where  two  men  are 
charged  with  the  same  crime,  it  is  possible  that  bad  blood 
will  develop  between  those  two  men.  We  frequently  have  to 
house  them  on  opposite  sides  of  the  cell  block,  rather  than 
on  the.  same  range,  ,for  example. 

[670]  Q  Is  that  the  only  time  there  is  any  difference 
between  your  treatment  of  a  person  charged  with  homicide, 
when  there  are  two  defendants,  rather  than  one? 

A  No,  sir.  In  talking  to  the  man  I  may  come  to  be¬ 
lieve  he  is  an  extremely  aggressive  or  dangerous  person, 
and  if  I  do  arrive  at  that  conclusion,  I  notify  the  control 
center  at  the  jail,  and  they  pass  the  information  along  to 
the  custodial  officers  who  handle  theman. 

■  Q  .Can  you  tell  me  from  your  experience  there  whether 
there  is  any  difference  in  where  these  men  are  housed? 
We  are  talking  now  particularly  with  respect  to  homicide 
cases.  ^-***3) 

A  Any  difference  in  the  way  the  meAafe  housed? 

Q  Yes,  sir.  ; 

A  Difference  in  what  respect? 

Q  In  where  they  are  placed  in  the  celL 

THE  COURT :  You  are  referring  to  where  there  are 
two  involved? 

MR.  WOOD:  No,  sir;  anybody  that  is  charged  with  a 
homicide. 

r  THE  WITNESS:  No.  They  are  housed  in  the  regular 
cell  blocks  set  aside  for  that  purpose,  for  the  housing 
of  felons. 

BY  MR.  WOOD: 

-  Q  Do  you  have  a  CB1  and  CB2  down  there?  '  v 
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“I  was  working  at  1401  Ninth  Street  when  Albert 
Allen,  codefendant,  came  to  me  and  said,  he  wanted 
me  to  go  with  him  to  collect  some  money  he  had  com* 
ing  to  him.  That  was  on  Saturday,  December  23,  bnt  I 
didn’t  go  for  some  reason. 

“Then  he  came  to  me  the  following  Saturday  and 
asked  me  again  to  go  with  him.  He  had  a  half  pint 
of  whiskey  [568]  and  he  bought  three  more.  I 
drank  most  of  it 

“When  we  got  high  we  went  to  Uline’s  Garage  at 
Third  and  M  Streets,  Northeast  He,  Allen,  went  in 
and  turned  off  the  lights.  When  I  asked  him  what 
that  was  for,  he  just  said,  ‘Never  mind.’  I  found  the 
broom  in  the  meantime  and  when  the  fellow  got  out 
of  the  truck  I  hit  him  on  the  back  of  the  neck  and 
knocked  him  down.  Allen  said  hit  him  harder  and 
I  gave  him  the  broom.  He  hit  him  once  on  the  head 
and  we  each  kicked  him  once.  Why,  I  don’t  know. 
Whiskey,  I  guess.” 

ME.  BACON :  No  further  questions.  Your  Honor. 

CBOSS-EXAMINATION 
BY  MR.  WOOD: 

Q  May  I  see  those  notes  you  were  reading  from,  Mr. 
Graff? 

A  Yes,  sir. 

Q  Thank  you.  Did  you  give  me  Allen’s  too,  Mr.  Graff? 
'  A  No,  sir;  I  didn’t 

Q  Thank  you.  Mr.  Graff,  when  you  take  these  state¬ 
ments,  do  you  require  the  person  who  gives  you  the  state¬ 
ment  to  sign  it? 

A  No,  we  do  not  We  want - 

Q  Do  you.  Excuse  me.  Go  ahead. 

A  We  weren’t  interested  in  all  the  minor  details.  We 
weren’t  prosecuting.  We  merely  obtain  that  information 
[569],  to  get  a  general  statement  of  the  offense,  to  enable 
us  to  better  know  the  man.  We  aren’t  particularly  inter¬ 
ested  in  all  the  minor  details. 

Q  Will  you  tell  me,  please,  if  you  interrogate  an  inmate 
and  he  teUs  you  he  is  charged  with  a  homicide,  why  you 
have  to  get  a  statement  from  him  so  that  you  would  better 
know  the  man? 

A  I  think  it  is  very  important  in  matters  of  custody, 
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training  and  general  rehabilitation.  We  have  got  to  know 
what  sort  of  a  man  we  are  dealing  with,  and  it  is  part  of  my 
job  to  determine  that 

Q  Can  yon  tell  what  sort  of  a  man  yon  are  dealing  with 
’when  ho  is  charged  with  a  homicide  f 
: '  A  I  can,  in  talking  to  him,  arrive  at  certain  condnsions 
about  that  man,  as  to  what  protective  measures  we  must 
take  'with  him  while  he  is  in  our  custody. 

Q  Let  me  ask  yon  this.  Will  yon  explain  to  us,  please, 
whiit  protective  measures  are  taken  at  the  District  of 
Columbia  Jail  when  you  have  a  person  there  who  is  char 
with  homicide  f 
.  -A  Well,  in  a  case  of  this  kind,  where  two  men  are 
charged  with  the  same  crime,  it  is  possible  that  bad  blood 
will  develop  between  those  two  men.  We  frequently  have  to 
house  them  on  opposite  sides  of  the  cell  block,  rattier  than 
on  the.  same  range,  for  example. 

[570]  Q  Is  that  the  only  time  there  is  any  difference 
between  your  treatment  of  a  person  charged  with  homicide, 
when  there  are  two  defendants,  rather  than  one? 

A  No,  sir.  In  talking  to  the  man  I  may  come  to  be¬ 
lieve  he  is  an  extremely  aggressive  or  dangerous  person, 
and  if  I  do  arrive  at  that  condusion,  I  notify  the  control 
center  at  the  jail,  and  they  pass  the  information  along  to 
the  custodial  officers  who  handle  the  man. 

-  Q  .Can  you  tell  me  from  your  experience  there  whether 
there  is  any  difference  in  where  these  men  are  housed? 
We  are  talking  now  particularly  with  respect  to  homicide 
cases. 

A  Any  difference  in  the  way  the  men  are  housed? 

Q  Yes,  sir. 

A  Difference  in  what  respect? 

Q  In  where  they  are  placed  in  the  cell. 

THE  COURT:  You  are  referring  to  where  there  are 
two  involved? 

MR.  WOOD:  No,  sir;  anybody  that  is  charged  with  a 
homicide. 

f  THE  WITNESS:  No.  They  are  housed  in  the  regular 
cell  blocks  set  aside  for  that  purpose,  for  the  houdng 
of  fdons. 

BY  MR.  WOOD: 

-  Q-  Do  you  have  a  CB1  and  CB2  down  there?  -  v 
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A  That  is  right 

Q  Do  yon  have  any  others  besides  those  two? 

[571]  A  CB3,  CB4,  and  the  dormitories. 

Q  'Will  yon  tell  ns,  please,  whether  there  is  any  difference 
between  offenses  of  individuals  that  require  them  to  be 
housed  in  either  1,  2,  3  or  4? 

A  Yes.  All  felons  up  on  commitment  to  the  jail  are 
housed  in  either  Cell  Block  1  or  2. 

Q  1  or  2?  And  when  you  say  “all  felons,”  are  you  in¬ 
cluding,  now,  those  charged  with  homicide? 

A  That  is  right. 

Q  Now,  will  you  tell  us,  please,  whether  or  not  all  per¬ 
sons  charged  with  homicide  are  detained  in  Cell  Block  1 
or  Cell  Block  2? 

A  They  may  be  housed  in  either  block. 

Q  So  that  it  makes  no  difference,  they  have  got  to  be 
in  either  1  or  2,  but  not  in  1  or  not  in  2? 

A  They  will  be  in  either. 

Q  In  either,  but  in  homicide  cases - 

A  No.  There  is  no  distinction  between  the  offenses. 

Q  They  are  not  dealt  with  specially? 

A  Felony  is  the  overall  term  which  covers  them,  not  the 
particular  offense. 

Q  What  cell  block  is  Allen  in,  to  the  best  of  your  knowl¬ 
edge? 

A  Cell  Block  2,  to  the  best  of  my  knowledge. 

Q  Where  is  Proctor? 

[572]  A  Cell  Block  2,  to  the  best  of  my  knowledge. 

Q  Is  this  in  your  handwriting,  Mr.  Graff? 

A  That  is,  yes. 

Q  Both  of  these  in- your  handwriting? 

A  Yes. 

Q  Everything  on  here  is  in  your  handwriting? 

A  To  the  best  of  my  knowledge.  I  can  check. 

Q  Is  there  anything  on  here  that  is  in  Allen’s  hand¬ 
writing? 

A  No. 

Q  Now,  would  you  tell  me,  please,  Mr.  Graff,  whether  or 
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not  the  statements  that  yon  have  here  are  the  words  of 
Alien? 

A  I  am  not  a  stenographer.  I  did  not  take  them  down  in 
shorthand.  That  is  substantially. 

Q  I  don’t  mean  that  The  words  yon  have  got  in  this 
statement  those  words  came  from  Allen? 

i 

THE  COUBT:  I  don’t  think  he  finished.  He  said  he 
was  not  a  stenographer,  and  then  what  did  yon  say? 

THE  WITNESS:  I  pnt  down  substantially  what  the 
accused  has  told  me  at  that  time,  or  did  tell  me  at  that  time. 


BY  MB.  WOOD: 

Q  Yes,  sir.  And  in  some  instances  did  yon  use  your 
words,  rather  than  the  words  of  Allen? 

A  That  is  possible. 

[573]  Q  Well,  do  yon  know,  Mr.  Graff,  whether  yon 


did  or  whether  yon  didn’t? 

A  I  couldn’t  honestly  say.  I  don’t  know.  I  was  there 
interpreting  and  putting  down  what  he  told  me.  Some  of 
the  words  may  be  mine. 

Q  Now,  is  it  your  testimony,  Mr.  Graff,  that  at  the  time 
yon  took  this  statement  from  Allen  he  told  yon  he  was  pres¬ 
ent  at  the  Uline  Garage  at  the'  time  this  happened?  - 

A  Whatever  I  have  said  in  that  statement,  whatever  is 
written  there  is  what  he  told  me. 

Q  Yon  don’t  have  any  independent  recollection  of  what 
he  told  yon  about  being  there,  is  that  right,  sir? 

A  No,  I  wouldn’t  say  that  I  have. 

MB.  WOOD:  I  have  no  further  questions,  Your  Honor. 

Thank  yon. 

THE  COUBT:  Any  questions,  Mr.  Yaselli? 

CBOSS-EXAMINATION 
BY  MB.  YASELLI: 

Q  Mr.  Graff,  when  yon  took  the  statement  of  Mr.  Proc¬ 
tor,  did  yon  have  a  stenographer  to  take  it  down?  ^ 

A  No.  _  _  .  ^ 

Q  Stenographic  notes?  ^ 

A  No,  I  did  not  have. 

Q  Yon  wrote  it  out  yourself? 

A  That  is  right 
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[574]  Q  And  after  yon  got  through  writing  it  out,  did 
yon  read  it  to  Proctor? 

1  A  I  frequently  do  that  in  talking  to  the  inmates,  if  the 
story  is  a  long  one,  I  will  take  ont  the  gist  of  the  material 
and  then  read  back  to  him  and  ask  is  that  what  hap¬ 
pened.  I  can’t  say  that  I  did  it  in  this  case,  bnt  I  frequently 
do. 

Q  After  yon  took  down  the  notes,  did  yon  then  have 
them  transcribed? 

A  There  was  no  transcribing.  These  are  my  own  original 
notes  here. 

Q  Those  are  what  are  used  in  the  record  at  the  jail,  is 
that  correct? 

A  Yes,  sir. 

Q  Your  original  notes  signed  by  yon? 

A  Yes,  sir. 

Q  And  there  is  no  other  record  except  that? 

A  No. 

MR.  YASELLI:  That  is  all 

MR.  BACON :  No  questions,  Your  Honor. 

1  THE  COURT :  Is  this  witness  excused,  gentlemen? 

Yon  are  excused,  sir. 

(Witness  excused.) 

THE  COURT:  Do  yon  rest? 

MR.  BACON :  Would  yon  indulge  ns  just  a  second? 

[575]  THE  COURT:  Yes,  sir. 

MR.  BACON :  If  Your  Honor  please,  the  Government  is 
about  to  rest  its  case,  bnt  before  resting  its  case,  in  order 
that  there  is  no  error  in  the  record,  the  Government  would 
like  to  indicate  that  Government’s  Exhibit  No.  2,  which 
was  the  deceased’s  billfold  and  its  contents  have  been  ad¬ 
mitted  into  evidence. 

THE  COURT :  They  were  received,  I  believe. 

MR.  BACON:  Yes,  sir. 

THE  COURT :  They  were  received. 

MR,  BACON:  Government’s  Exhibit  No.  3,  which  was 
the  defendant  Allen’s  coat,  was  admitted  into  evidence. 

MR.  WOOD :  If  Your  Honor  please,  we  may  shorten  this. 
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Any  exhibits  that  the  Government  would  offer  as  far  as 
the  defendant  Allen  is  concerned,  we  have  no  objection  to 
all  of  those  being  admitted. 

THE  COURT:  I  believe  they  have  been  received,  but  if 
they  have  not,  I  understand  there  is  no  objection,  so  each 
will  be  received. 

MB.  BACON:  Does  that  include  Government’s  Exhibit 
2  through  and  including  Government’s  Exhibit  8? 

•  MR.  WOOD:  Whatever  they  were,  Mr.  Bacon.  I  don’t 
remember.  Have  you  got  them  there) 

THE  COURT :  I  think  it  would  be  safer  if  you  show  all 
of  them  to  each  of  counsel,  so  there  will  be  no  mistake. 

[576]  You  should  take  a  look,  too,  Mr.  Yaselli,  so  that 
you  will  be  advised. 

(Counsel  confer.) 

MR.  WOOD:  Your  Honor,  I  don’t  know  whether  tliis  is 
superfluous  or  not,  but  we  are  admitting  that  all  of  the  | 
exhibits  that  Mr.  Bacon  and  Mr.  Conliff  have  offered  have  j 
been  or  are  now  offered  and  accepted  in  evidence.  Of  course, 
we  don’t  waive  our  objection  with  respect  to  Allen’s  state¬ 
ment 

THE  COURT :  I  understand  that 

MR  YASELLI:  There  is  no  objection  on  the  part  of  j 
Proctor. 

THE  COURT:  Very  well,  sir.  I  think  all  eight  have  i 
been  received. 

MR.  BACON:  Two  through  eight  Your  Honor.  No.  1 
was  not  admitted. 

THE  COURT:  You  do  not  desire  1?  f 

MR  BACON:  No:  Your  Honor. 

THE  COURT :  All  right  So  we  have  2, 3, 4, 5, 6, 7  and  8. 

MR  BACON :  That  is  right  Your  Honor. 

THE  COURT:  And  there  is  no  objection,  subject  to  what 
you  have  just  said) 

MR  WOOD:  That  is  right 

THE  COURT:  And  that  relates  to  Exhibit  7  which  was  i 
[577]  the  statement  of  Allen. 

MR  WOOD:  Yes,  sir.  j. 
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ME.  BACON:  That  concludes  the  Government's  case, 
Your  Honor. 

THE  COURT:  I  think  this  is  probably  a  good  time  to 
recess,  gentlemen. 

Ladies  and  gentlemen  of  the  jury,  we  are  going  to  recess, 
to  come  back  at  1 :45. 

I  am  repeating  to  you,  and  please  take  warning:  Talk  to 
no  one  about  this  case,  permit  no  one  to  talk  to  you  about 
the  case.  Do  not  even  talk  among  yourselves  with  respect 
to  this  case.  Ignore  it  if  by  chance  anything  appears  in 
the  newspaper,  or  even  more  remotely  on  the  air. 

With  that  you  are  excused  to  return  to  this  courtroom 
at  1 :45. 

(Thereupon,  at  12 :35  o'clock  pan.,  a  recess  was  taken 
until  1 :45  o'clock  p.m.  of  the  same  day.) 

[578]  AFTERNOON  SESSION 

MR.  WOOD:  May  we  approach  the  bench,  Your  Honor? 

THE  COURT:  Yes,  sir. 

(Thereupon,  counsel  approached  the  bench  and  con¬ 
ferred  with  the  court  out  of  the  hearing  of  the  jury 
as  follows:) 

MR.  WOOD:  Mr.  Yaselli,  are  you  going  to  make  an 
opening? 

MR  YASELLI:  Yes. 

MR  WOOD:  Your  Honor,  we  have  talked  the  matter 
over.  We  feel  we  don't  care  to  make  one,  unless  Your  Honor 
insists  on  it 

THE  COURT:  I  am  not  going  to  insist  you  make  an 
opening. 

MR.  WOOD:  All  right. 

THE  COURT:  Do  you  desire  to  make  one? 

MR  YASELLI:  Yes,  I  do. 

MR.  WOOD:  Thank  you. 

(Discussion  off  the  record.) 

(Thereupon,  counsel  returned  to  their  places  at  the 
trial  table  and  the  following  proceedings  were  had  in 
open  court) 

THE  COURT :  Before  we  go  back  to  the  resumption  of 


297 


the  case,  I  think  I  should  say  to  yon  ladies  and  gentlemen 
the  Court  was  delayed  by  virtue  of  the  fact  that  this  was 
General  Term  Day,  which  means  a  meeting  of  all  the  judges. 

[579]  Are  you  ready  to  proceed,  gentlemen? 

MR  YASELLI :  Yes,  Your  Honor. 

THE  COURT:  Mr.  Yaselli.  j 

OPENING  STATEMENT  ON  BEHALF  OF  THE  .  i 
DEFENDANT  PROCTOR 

MR.  YASELLI:  May  it  please  the  Court,  ladies  and 
gentlemen  of  the  jury,  I  expect  to  prove  to  you  ladies  and 
gentlemen  on  behalf  of  Frank  Proctor,  that  he  was  born 
some  27  years  ago  in  Wilson,  North  Carolina,  that  he  has 
a  father  and  mother  living  there,  that  he  went  to  the  school  j 
and  attended  school  until  the  fourth  grade. 

When  he  was  17  years  of  age  he  came  here  to  Washing¬ 
ton  and  during  the  time  that  he  has  been  in  Wilson,  North 
Carolina,  from  the  time  of  his  birth  to  the  time  that  he  left, 
he  never  had  any  trouble  with  the  law. 

When  he  arrived  here  in  Washington,  D.  C.,  he  took  a 
furnished  room  in  the  Northwest  section,  and  a  few  days  | 
later  secured  himself  a  job  at  the  Parkside  Grill  at  824 
Fourteenth  Street,  Northwest  The  position  he  took  was  | 
that  of  dishwasher.  He  remained  at  this  place  as  a  dish¬ 
washer  for  nearly  18  months.  He  started  first  to  work  for 
$9  a  week,  and  was  later  increased  to  $12  a  week. 

After  18  months  he  left  this  place  and  went  to  work  for 
the  Roger  Smith  Hotel  at  Eighteenth  and  Pennsylvania 
Avenue  as  a  dishwasher,  receiving  $12  a  week.  After  a 
while  that  he  had  been  working  there  he  was  changed  from 
dishwasher  [580]  to  bar  helper  at  the  same  price.  He  i 
worked  there  for  about  nine  months,  and  then  left  that 
position  and  took  a  position  at  the  Mayflower  Hotel. 

He  worked  at  the  Mayflower  Hotel,  first  as  a  dishwasher 
at  $30  per  week,  and  then  after  a  while  he  was  made  an 
’elevator  operator  at  the  same  salary.  He  worked  there  | 
for  nearly  two  years. 

^  After  two  years  he  left  the  Mayflower  Hotel  and  took  on 
odd  and  end  jobs,  unloading  trucks,  and  doing  dishwashing 
for  different  restaurant  places  as  an  odd  job,  and  received 
about  $2  a  day,  and  the  jobs  that  he  had  unloading  trucks, 
he  received,  on  an  average  of  $40  a  week. 

Up  until  this  time  Proctor  had  never  had  any  trouble 
with  the  law,  and  only  after  he  left  the  Mayflower  Hotel, 
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a  few  months  later,  he  had  a  fight  with  a  man  abont  a  girl, 
and  he  was  charged  with  assault  with  a  dangerous  weapon, 
which  was  a  knife.  The  case  was  tried  and  he  was  ac¬ 
quitted  or  dismissed  because  it  was  proved  that  he  did  so 
in  self-defense. 

The  next  trouble  he  got  into  is  that  he  got  drunk,  and  a 
police  officer  was  going  to  arrest  him,  and  he  insulted  the 
police  officer. 

MR  BACON :  If  Your  Honor  please,  the  Government  is 
going  to  object  to  counsel’s  opening  statement  now.  The 
Government  feels  that  statements  being  made  by  counsel  are 
[581]  immaterial  to  this  particular  case. 

MR  YASELLI:  I  think  in  a  murder  case  it  is  proper.  ; 

THE  COURT:  I  have  been  giving  you  substantial  lati¬ 
tude  because  it  is. 

Suppose  you  come  to  the  bench  and  we  will  see  where  we 
are  going. 

(Thereupon,  counsel  approached  the  bench  and  con¬ 
ferred  with  the  court  out  of  the  hearing  of  the  jury  as 
follows :) 

THE  COURT :  What  do  you  expect  to  show? 

MR  YASELLI:  I  expect  to  show  he  was  a  law-abiding 
citizen. 

THE  COURT:  You  can  say  that,  and  then  prove  it,  of 
course. 

MR  YASELLI :  A  law-abiding  citizen,  and  only  had 
these  minor  offenses  against  him  until  he  got  into  this 
trouble. 

THE  COURT:  All  right  You  have  said  that  What 
else  have  you  got? 

MR  YASELLI:  Well,  he  was  charged  with  petty  lar¬ 
ceny,  $14.  And  then  I  want  to  say  how  he  met  Allen,  go 
on  and  say  how  he  met  Allen. 

THE  COURT:  I  am  not  going  to  cut  you  off.  Is  that 
all?  You  are  going  to  stop  as  to  his  offenses? 

MR  YASELLI:  Yes. 

THE  COURT:  All  right,  sir.  He  is  going  to  stop.  He 
has  one  further  offense  he  wants  to  speak  of  and 
t  is  petty  larceny. 
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MR.  BACON:  If  Your  Honor  please,  I  don’t  know  if  Mr. 
Yaselli  knows  this,  but  Frank  Proctor  has  much  more  of  a 
record  than  he  evidently  knows  about 

MR.  YASELLI :  That  is  what  he  told  me.  I  am  only 
going  by  what  he  told  me. 

THE  COURT:  I  can’t  deal  with  that  now,  Mr.  Bacon. 
I  think  it  is  fair  that  you  call  his  attention  to  it 

MR.  YASELLI :  If  you  have  them,  I  would  like  to  know 
it  now.  Is  it  much  more  than  this,  because  I  did  mention 
these,  all  I  had.  Of  course  I  have  to  rely  upon  what  he 
told  me. 

THE  COURT :  There  is  no  question  about  that,  sir,  but 
I  think  all  Mr.  Bacon  can  do  now  is  to  tell  you  what  the 
situation  is. 

MR.  YASELLI:  I  wish  he  would. 

THE  COURT :  You  have  said  his  record  is  substantially 
larger  than  that! 

MR.  BACON:  He  has  mentioned  petty  larceny,  and  I 
have  three  assault  charges  he  was  found  guilty  of. 

THE  COURT :  Suppose  you  go  ahead  with  your  opening 
statement. 

You  will  have  a  right  to  use  that  if  and  when  we  come  to  it 

[583]  MR.  BACON:  Yes. 

(Thereupon,  counsel  returned  to  their  places  at  the 
trial  table  and  the  following  proceedings  were  had  in 
open  court) 

MR.  YASELLI :  Another  offense  he  was  charged  with 
was  petty  larceny,  with  $14. 

Of  course  this  is  all  what  I  hope  to  prove,  ladies  and 
gentlemen.  I  don’t  know  that  I  am  going  to  prove  it  exact¬ 
ly,  but  I  expect  to  prove  these  things. 

Up  until  this  time  he  had  nothing  very  serious,  hadn’t 
gotten  into  anything  very  serious,  and  he  met  Furman 
Allen,  who  is  the  brother  of  the  defendant  Allen.  He  knew 
Furman  Allen,  and  Furman  Allen  introduced  him  to  his 
brother,  Albert  Allen,  and  for  about  a  year  he  knew  Albert 
Allen,  and  met  him  on  and  off,  just  to  say,  “How  do  you 
do,”  never  had  any  business  transactions  with  him7  never 
did  any  work  with  him,  just  simply  knew  him  casually. 

Up  until  December  23,  that  was  the  situation,  December 
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23, 1950,  that  was  the  relationship  he  had  had  with  Albert 
Allen. 

On  December  23,  1950, 1  expect  to  prove  to  yon  gentle¬ 
men  that  Albert  Allen  approached  Proctor  and  told  him 
that  he  had  a  man  that  they  could  rob  of  a  considerable  sum 
of  money,  that  the  holidays  were  coming  on,  New  Years 
would  come  along,  and  if  he  would  help  him  with  the  job 
that  they  could  have  [584]  money  for  the  holidays. 

Proctor  asked  Allen  where  was  it,  what  was  it,  and  he 
said  it  was  at  Uline  where  he  worked,  and  Proctor  said,  “I 
won’t  have  anything  to  do  with  it”  At  the  time  Proctor 
was  sober,  and  he  knew  what  he  was  doing. 

A  week  later,  on  December  30,  as  it  has  already  been 
testified,  Allen  went  to  Ethel’s  Delicatessen  Store  looking 
for  Proctor  in  the  afternoon,  I  think  Ethel  testified  she 
didn’t  recall  what  time  it  was,  but  it  was  before  dark,  or 
shortly  after  midday. 

Anyway,  Allen  went  there  and  asked  for  Proctor.  Proc¬ 
tor  wasn’t  there,  and  he  went  searching  for  Proctor,  and 
finally  found  him,  and  when  he  saw  him  he  said,  “Won’t 
you  have  a  drink  of  whiskey?”  Proctor  says,  “All  right, 
I  will  take  a  drink.” 

Allen  had  his  truck  there,  or  his  car,  and  he  went  and 
bought  a  half  pint  of  whiskey.  They  drank  that  half  pint 
of  whiskey,  and  that  then  he  said,  “What  do  you  say  we 
have  another  drink”?  Proctor  said,  “All  right,  have  an¬ 
other  drink.” 

And  Allen  went  and  bought  another  half  pint  of  whiskey, 
and  they  had  this  other  half  pint  of  whiskey,  and  then  Allen 
said  to  Proctor,  “Now,  come  along  with  me,  otherwise  it 
will  be  too  late.” 

He  beckoned  to  a  taxicab,  they  got  in  the  taxicab,  and 
[585]  they  got  down  to  the  Uline ’s  Garage. 

There  they  met  two  other  associates  of  Allen’s  that 
worked  for  Uline,  and  they  talked  a  little  bit,  they  had  an¬ 
other  drink  of  whiskey,  and  then  Allen  and  Proctor  went 
into  the  garage,  and  it  was  about  that  time  or  shortly  before 
that  that  Allen  told  Proctor  what  he  wanted  him  to  do. 

Proctor  didn ’t  know  what  he  was  to  do  in  the  garage  until 
about  that  time. 

And  then  as  it  happened  when  Schomber  came  in  Proctor, 
under  the  influence  of  liquor,  he  hadn’t  intended  doing  any 
harm,  he  assaulted  the  victim,  who  died. 

That  is  what  I  expect  to  prove. 
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MR  MILLER:  May  I  come  up  there! 

THE  COURT:  Yes. 

(Thereupon,  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court  out  of  the  hearing  of  the  jury,  as 
follows :) 

MR  MILLER:  May  I  ask  Your  Honor  to  withdraw  a 
juror  for  the  improper  conduct  of  one  of  the  defendants’ 
attorneys  who  is  telling  the  jury  that  his  defendant  is  guilty, 
and  in  a  criminal  case,  in  a  murder  case,  you  can’t  plead 
guilty. 

THE  COURT :  I  don’t  think  that  is  so. 

MR.  MILLER:  Whatt 

THE  COURT:  I  don’t  think  he  has  said  he  is  guilty;  if 
he  proves  what  he  said,  he  is  not  proving  the  man  guilty, 
[686]  because  he  has  shown  absence  of  specific  intent  to 
commit  the  crime  of  robbery  as  a  felony  leading  up  to  a 
killing. 

I  will  deny  your  motion. 

MR  YASELLI :  The  fact  he  is  denying  there  was  specific 
intent,  deliberation  or  premeditation. 

THE  COURT :  I  don’t  think  you  understood  what  I  was 
saying.  What  I  said  to  Mr.  Miller  was  that  in  your  opening 
statement  I  take  it  that  your  defense  is  that  this  man  was 
drunk  to  the  point  that  he  could  not  entertain  a  specific 
intent,  which  would  be  a  bar  in  connection  with  the  murder 
case,  this  being  brought  as  a  result  of  a  killing  incident  to 
a  felony,  which  is  robbery. 

MR  YASELLI:  That  is  right. 

MR  WOOD:  May  the  record  show  we  waive  our  opening. 

THE  COURT:  Yes,  I  think  it  is  appropriate  to  state  to 
the  jury  you  have  waived  it 

MR.  CONLIFF:  If  the  Court  please,  I  would  like  further 
comment  from  the  Court,  if  I  may  so  indicate. 

Mr.  Yaselli  made  the  statement,  I  don’t  know  whether 
Your  Honor  heard  him  or  not,  that  the  man  did  not  have  a 
specific,  deliberated  and  premeditated  intent. 

THE  COURT:  You  don’t  mean  that 

MR  YASELLI:  I  didn’t  say  that 

MR  CONLIFF :  You  said  it  at  the  bench  here.  You  did 
say  it  at  the  bench,  but  that  is  not  the  law. 
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[587]  ME.  YASELLI :  Well,  I 'don’t  know.  In  that 
Section  2401 - 

•  THE  COURT:  Yon  can  reflect  that  in  yonr  instructions, 
or  requests  for  instructions,  if  you  care  to. 

My  understanding  of  the  law  is,  subject  to  being  ad¬ 
vised  to  the  contrary,  in  this  type  of  case  a  specific  intent 
is  necessary,  but  this  is  not  the  ordinary  first  degree  case 
where  premeditation  and  deliberation  are  elements  of  it 
This  is.a  statutory  killing  in  the  act  of  perpetrating  a  felony; 

MR.  WOOD:  I  will  make  the  statement  from  the  counsel 
table  we  are  waiving  argument 

THE  COURT:  Yes,  I  think  it  might  be  better. 

(Thereupon,  counsel  returned  to  their  places  at 
the  counsel  table  and  the  following  proceedings  were 
had  in  open  court) 

.  THE  COURT:  You  are  through,  Mr.  Yasellif 

MR.  YASELLI:  Yes. 

THE  COURT:  MR  Wood. 

MR  WOOD:  With  Your  Honor’s  permission,  we  will 
waive  our  opening. 

THE  COURT :  You  will  waive  it? 

I  think  I  would  like  to  say  now,  ladies  and  gentlemen, 
in  view  of  the  statement  made  by  counsel  for  the  defendant 
Alien,  statements  of  the  Government  by  way.  of  opening 
statements,  statements  of  defense  counsel  by  way  of  open¬ 
ing  are  [588]  not  evidence  in  the  case,  that  it  is  only 
what  they  expect  to  prove  in  the  case.  Tliat  is  true  as  to 
both  sides,  the  Government  and  the  defendant. 

Are  you  ready  to  proceed  with  the  first  witness?  . . . 

MR  YASELLI :  May  I  call  Sergeant  Furr? 

THE  COURT:  Maybe,  Mr.  Clerk,  you  better  ask  for  a 
rule  on  witnesses. 

THE  DEPUTY  CLERK:  All  witnesses  in  this  case 
who  have  not  yet  testified  and  expect  to  testify,  step  for¬ 
ward  to  the  witness  room. 

Thereupon - 

LLOYD  B.  FURR 

was  recalled  as  a  witness  on  behalf  of  Defendant  Proctor 
and,  having  been  previously  duly  sworn,  was  examined  and 
testified  as  follows:  v 
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DIRECT  EXAMINATION 

THE  COURT :  Yon  have  been  previously  sworn  in  this 
case? 

THE  WITNESS:  Yes,  Your  Honor,  I  have. 

BY  MR.  YASELLI : 

Q  Sergeant,  yon  have  already  testified  in  this  case  on 
direct  examination? 

A  Yes,  sir;  I  did. 

Q  At  that  time  I  didn’t  ask  yon  if  a  complaint  for 
the  arrest  of  Proctor  had  been  made  before  yon  proceeded 
to  arrest  him. 

[589]  A  I  would  like  to  answer  that  with  an  explana¬ 
tion,  if  I  may. 

THE  COURT:  Yes,  sir. 

THE  WITNESS:  In  this  type  cases  or  this  type  case, 
we  never  apply  for  a  warrant  or  a  definite  complaint,  from 
a  Commissioner  or  a  Court.  Of  course  at  that  particular 
time,  around  6 :00  o’clock,  the  Commissioner  had  gone  home, 
the  courts  were  dosed.  We  only  relied  on  probable  cause 
and  sufficient  grounds  to  believe  that  he  actually  was  im¬ 
plicated  in  the  killing. 

BY  MR.  YASELLI: 

Q  At  any  rate,  you  arrested  him  without  a  warrant? 

A  That  is  correct,  sir. 

MR.  YASELLI:  That  is  alL 

MR.  MILLER:  While  he  is  there,  could  I  just  ask 
this?  I  overlooked  one  question. 

•  Sergeant,  would  you  be  good  enough  to  tell  the  Justice 
and  the  Jury,  in  the  Police  Department,  at  the  time  you 
arrested  Allen,  did  they  have  at  the  Police  Department  the 
apparatus  for  finger  prints,  or  could  they  have  taken  finger 
pnnts? 

THE  WITNESS :  Yes,  sir.  Finger  printing  is  available 
at  all  times: 

MR.  MILLER:  Thank  you.  That  is  alL 

THE  COURT :  Axe  you  through  with  this  witness  ? 

[590]  MR  YASELLI:  Yes. 

THE  COURT:  All  right,  Sergeant  Step  down. 

(Witness  excused^) 

Thereupon - 
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FRANK  PROCTOR,  JR., 

was  called  as  a  witness  in  his  own  behalf  and,  having  been 
first  duly  sworn,  was  examined  and  testified  as  follows : 

DIRECT  EXAMINATION 
BY  MR.  YASELLI: 

Q  State  your  full  name. 

A  Frank  Proctor,  Jr. 

Q  Where  do  you  live? 

A  Beg  pardon? 

Q  Where  did  you  live? 

A  Where  did  I  live  in  Washington? 

Q  Where  did  you  live  before  you  were  arrested? 

A  1427  Ninth  Street,  Northwest. 

Q  Where  were  you  born? 

A  Wilson,  North  Carolina. 

Q  Speak  a  little  louder,  so  that  they  can  all  hear  you. 
A  Wilson,  North  Carolina. 

Q  Did  you  attend  school  in  Wilson,  North  Carolina? 

A  Yes,  I  did. 

Q  What  grade? 

[591]  A  Third  and  fourth  grade. 

Q  Have  you  a  father  and  mother  living? 

A  That  is  right. 

Q  Do  they  live  in  Wilson,  North  Carolina? 

A  Yes,  they  do. 

Q  And  how  long  were  you  in  Wilson,  North  Carolina, 
before  you  came  to  Washington? 

A  I  was  raised  there  up  until  I  was  17  years  old. 

Q  17  years  of  age? 

A  That  is  right. 

Q  During  that  time  did  you  have  any  trouble  with 
the  law  there? 

A  No,  I  didn’t. 

Q  When  did  you  come  to  Washington? 

A  Around  1938, 1  guess. 

Q  Do  you  remember  what  month? 

A  No,  I  don’t 
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Q  Do  you  remember  the  day? 

A  No,  I  don’t 

Q  Do  you  remember  any  particular  holiday? 

A  It  was  on  a  Sunday.  I  remember  that 
Q  Sunday?  Was  it  Mothers’  Day? 

A  I  wouldn’t  know  whether  it  was  now  or  not  * 

Q  All  right  When  you  got  here,  what  did  you  do  ? 

A  Got  a  room  first  Then  I  got  a  job. 

[592]  Q  Do  you  remember  where  it  was  you  got  a 
room? 

A  0  Street,  I  think. 

Q  What  street? 

A  0  Street. 

Q  0  Street. 

A  1000  block  of  0  Street 

Q  Did  you  have  a  position  already  when  you  came  here? 
A  No,  I  didn’t. 

Q  Did  you  look  for  a  position? 

A  Yes,  I  did. 

Q  And  how  soon  afterwards  did  you  get  a  position? 

A  A  few  days  later. 

Q  And  where  did  you  get  the  position? 

A  Fourteenth  and  Eye,  Northwest 
Q  What  is  the  name  of  the  concern? 

A  Parkside  Grill. 

THE  COURT:  Parkside? 

THE  WITNESS:  Yes,  sir. 

BY  MR.  YASELLI: 

Q  What  was  the  address? 

THE  COURT:  Take  your  hand  down,  and  we  will  hear 
you  better. 

BY  MR.  YASELLI: 

Q  What  was  the  address? 

A  823  Fourteenth  Street 

[593]  Q  In  what  capacity  did  you  work  there? 

A  Beg  pardon? 
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Q  In  what  capacity,  what  kind  of  work  did  yon  do  there? 
A  I  was  dishwasher  there. 

Q  How  much  did  yon  earn  there? 

A  $9  a  week  to  start  off  with. 

Q  How  long  did  yon  there? 

A  Abont  18  months. 

Q  And  always  as  a  dishwasher? 

A  That  is  right. 

•  Q  And  then  yon  left  that  position? 

A  Yes,  I  did. 

Q  After  18  months? 

A  That  is  right 

Q  And  how  soon  did  yon  get  another  job? 

A  Abont  a  conple  of  days  later. 

Q  After  a  conple  of  days  where  did  yon  go  to  work? 

•  A  Roger  Smith  Hotel: 

Q  Where  is  that  located? 

A  Eighteenth  and  Pennsylvania  Avenne. 

Q  In  the  City  of  Washington? 

A  That  is  right 

Q  What  kind  of  work  did  yon  do  there? 

A  Dishwasher  and  bar  boy. 

Q  Bar  helper? 

[594]  A  Boy. 

Q  Both  at  the  same  time? 

A  First  dishwasher  and  then  later  a  bar  boy. 

Q  How  long  were  yon  a  dishwasher,  more  or  less? 

A  Just  abont  a  month. 

Q  And  then  yon  became  a  bar  boy? 

That  is  right 

Q  How  mnch  salary  did  yon  get  there? 

A  I  was  getting  $9  a  week,  and  they  raised  me  to  $12. 

Q  How  long  did  yon  work  there? 

A  I  would  say  around  nine  months. 

Q  After  yon  were  working  there  nine  months,  did  yon 
leave?  ■  5  s  v  •••  * 

A  Yes,  I  did. 
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\  Q  Or  were  yon  discharged!  •  . 

A  I  left 

Q  And  how  long  was  it  before  yon  got  yonrself  another 
job! 

A  I  had  an  application  inf  or  another  job. 

Q  What  is  that!  .  \  -  . 

A  I  had  an  application  in  for  another  job. 

Q  Ton  had  an  application! 

A  That  is  right 

Q  For  another  job!  ' 

A  That  is  right 

[595]  Q  Where  did  you  file  this  application? 

A  In  the  paper. 

Q  Oh,  in  the  paper!  Yon  pnt  an  ad  in  the  paper! 

A  That  is  right 

Q  And  as  a  result  of  that,  what  did  yon  get! 

A  I  got  a  dishwasher  job. 

Q  Where! 

A  At  the  Mayflower  Hotel. 

Q  And  how  much  wages  did  yon  get  at  the  Mayflower 
Hotel! 

A  How  mnch  did  I  get! 

Q  Yes. 

*  A  I  was  getting*  $30  a  week. 

Q  And  how  long  did  yon  act  as  a  dishwasher  at  the  May¬ 
flower  Hotel! 

A  About  two  months. 

Q  And  what  did  yon  do  after  that! 

A  I  was  elevator  operator.  . , 

Q  And  was  your  salary  the  same!  . 

A  Yes,  it  was,  until  they  raised  it 

Q  And  how  long  did  yon  work  at  the  Mayflower  Hotel! 

A  About  a  couple  of  years. 

Q  And  were  yon  discharged,  or  did  yon  leave  there! 

A  I  left  there.  I  taken  sick  and  left 
Q- You  were  sick!. 

[696]  A  Yes. 
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Q  In  what  capacity,  what  kind  of  work  did  yon  do  there! 
A  I  was  dishwasher  there. 

Q  How  much  did  yon  earn  there? 

A  $9  a  week  to  start  off  with. 

Q  How  long  did  yon  there? 

A  Abont  18  months. 

Q  And  always  as  a  dishwasher? 

A  That  is  right. 

Q  And  then  yon  left  that  position? 

A  Yes,  I  did. 

Q  After  18  months? 

A  That  is  right 

Q  And  how  soon  did  yon  get  another  job? 

A  Abont  a  conple  of  days  later. 

Q  After  a  conple  of  days  where  did  yon  go  to  work? 

A  Roger  Smith  Hotel;  • 

Q  Where  is  that  located? 

A  Eighteenth  and  Pennsylvania  Avenne. 

Q  In  the  City  of  Washington? 

A  That  is  right 

Q  What  kind  of  work  did  yon  do  there! 

A  Dishwasher  and  bar  boy. 

Q  Bar  helper? 

[594]  A  Boy. 

Q  Both  at  the  same  time? 

A  First  dishwasher  and  then  later  a  bar  boy. 

Q  How  long  were  yon  a  dishwasher,  more  or  less? 

A  Jnst  abont  a  month. 

Q  And  then  yon  became  a  bar  boy? 

That  is  right 

Q  How  mnch  salary  did  yon  get  there? 

A  I  was  getting  $9  a  week,  and  they  raised  me  to  $12. 

Q  How  long  did  yon  work  there? 

A  I  would  say  aronnd  nine  months. 

Q  After  yon  were  working  there  nine  months,  did  yon 
leave?  :  '  *  ’«  *  s  v  *'••* 

A  Yes,  I  did. 
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\  Q  Or  were  yon  discharged!  . 

A  I  left 

Q  And  how  long  was  it  before  yon  got  yourself  another 
job? 

A  I  had  an  application  infor  another  job. 

Q  What  is  that!  .  \ 

A  I  had  an  application  in  for  another  job. 

Q  Yon  had  an  application? 

A  That  is  Tight 
Q  For  another  job?  ' 

A  That  is  right 

[595]  Q  Where  did  yon  file  this  application? 

A  In  the  paper. 

Q  Oh,  in  the  paper?  Yon  put  an  ad  in  the  paper? 

A  That  is  right 

Q  And  as  a  result  of  that,  what  did  yon  get  ? 

A  I  got  a  dishwasher  job. 

Q  Where? 

A  At  the  Mayflower  Hotel. 

Q  And  how  much  wages  did  yon  get  at  the  Mayflower 
Hotel? 

A  How  much  did  I  get? 


Q  Yes. 

*'  A  I  was  getting$3Q  a  week. 

Q  And  how  long  did  yon  act  as  a  dishwasher  at  the  May¬ 
flower  Hotel? 

A  About  two  months. 


Q  And  what  did  you  do  after  that? . . 

A  I  was  elevator  operator. 

Q  And  was  your  salary  the  same?  ■ 

A  Yes,  it  was,  until  they  raised  it 
Q  And  how  long  did  yon  work  at  the  Mayflower  Hotel? 
A  About  a  couple  of  years. 

Q  And  were  you  discharged,  or  did  you  leave  there? 
A  I  left  there.  I  taken  sick  and  left 
Q*  You  were  sick?. 

[696]  A  Yes. 
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Q  After  you  left  the  Mayflower  Hotel,  did  you  seek  any 
other  job! 

A  I  taken  a  job  then  unloading  trucks. 

Q  In  the  construction - 

A  Unloading  trucks. 

Q  Unloading  trucks?  Did  you  unload  trucks  for  any 
particular  concern? 

A  No,  I  did  not 

Q  How  did  you  get  the  employment  of  unloading  trucks? 
A  I  go  around  different  places  where  they  unload  them 
and  ask  for  a  job.  That  is  alL 

Q  Up  until  this  time,  had  you  had  any  trouble  here  in 
Washington,  in  conflict  with  the  law? 

A  A  little  bit. 

Q  What  was  it? 

A  Assault  and  drunk. 

Q  Ton  assaulted  somebody? 

A  Assault  a  fellow. 

Q  What  was  the  result  of  that? 

A  Self-defense. 

Q  What  is  that? 

A  Him  and  I  were  fighting. 

Q  I  didn’t - 

THE  COURT:  He  said,  “Him  and  I  were  fighting.”  Is 
that  [597]  what  you  said? 

THE  WITNESS:  Yes,  sir. 

BY  MR.  YASELLI: 

Q  Were  you  arrested? 

A  Yes,  I  was. 

Q  What  happened? 

A  I  got  six  months. 

Q  For  the  assault? 

A  Yes,  sir. 

Q  Any  other  trouble  after  that? 

A  Got  locked  up  for  drunk  once. 

Q  Did  you  insult  the  police  officer  at  the  time  you  were 
locked  up? 
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A  Yes,  I  did. 

Q  For  that  you  were  fined? 

A  Yes. 

Q  How  much? 

A  $15, 1  think  it  was. 

Q  And  after  that,  what  happened? 

A  I  can’t  remember  right  now  what  else  happened. 

Q  Were  you  arrested  for  petty  larceny? 

A  Not  that  I  remember. 

Q  How  much  was  involved,  do  you  recall? 

A  Sir? 

Q  How  much  was  involved? 

[598]  A  I  said  I  don’t  remember  whether  I  was  ar¬ 
rested  for  petty  larceny  or  not 

Q  If  I  were  to  tell  you  $14,  would  that  refresh  your 
memory? 

A  No,  it  wouldn’t. 

Q  For  petty  larceny? 

A  No. 

Q  Now,  during  the  time  you  worked  for  these  different 
places,  and  you  worked  at  unloading  trucks,  you  knew 
Furman  Allen,  is  that  right? 

A  Yes,  I  know  of  him. 

Q  Did  you  know  Furman  Allen? 

A  I  have  seen  him.  Yes,  I  know  him. 

Q  Did  you  knQw  him  before  you  knew  Albert  Allen? 

A  Yes,  I  did. 

Q  How  did  you  meet  Albert  Allen? 

A  Knew  him  by  drinking  together. 

Q  You  worked  together? 

A  Drinking  together. 

Q  Oh,  drinking  together.  Who  introduced  you  to  Al¬ 
bert  Allen? 

A  Furman  introduced  me  to  him. 


Q  Furman? 

A  Yes. 

Q  His  brother? 
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£599]  A  I  don’t  know  whether  his  brother  or  just  re¬ 
lation  to  him. 

Q  Oh,  relation.  Yon  don’t  know  whether  it  is  his  brother 
or  nott 

A  No,  I  don’t 

Q  How  long  had  yon  known  Albert  Allen  before  De¬ 
cember  23, 1950? 

A  About  six  months.  ‘ 

Q  And  have  yon  had  any  business  affairs  with  him  at  all? 

A  No,  I  haven’t 

Q  It  was  just  an  acquaintanceship,  is  that  right? 

A  Yes,  talking,  speaking  to  one  another. 

Q  Coming  down  to  December  23, 1950,  did  yon  see  Allen, 
or  did  he  see  yon? 

A  When  yon  say  this  is? 

Q  On  December  23, 1950. 

A  Yes,  Allen  gave  me — I  asked  him  abont  a  job  over  at 
IJline’s,  and  he  gave  me  the  address  there. 

Q  He  gave  yon  the  address? 

A  That  is  right 

Q  I  show  yon  Government’s  Exhibit  5  and  I  ask  yon  if 
that  is  the  address  that  Allen  gave  yon? 

A  Yes,  this  is  it 

Q  Did  yon  tell  him  at  that  time  that  yon  wanted 
[600]  to  do  some  stealing  or  robbing? 

A  No,  I  didn’t 

Q  Yon  only  asked  him  if  he  could  get  yon  a  job  at 
Uline’s? 

A  That  is  right 

Q  What  did  he  say? 

A  He  said,  “I  give  yon  the  address  and  yon  can  go  over 
there  and  see.” 

Q  Did  yon  go  and  see? 

A  No,  I  didn’t 

Q  And  when  was  the  next  time  yon  saw  Allen? 

A  The  next  time  I  seen  Allen? 

Q  Yes.  t 

A  I  think -  -  *  ; 
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Q  Or  Allen  saw  yon? 

A  The  following  week,  1  think  it  was. 

Q  The  following  week?  That  was  on  December  30? 

A  That  is  right 

Q  Where  did  yon  see  Allen,  or  where  did  Allen  see  yon? 
A  On  December  30? 

Q  Yes. 

A  Well,  Allen  came  op  to  Ninth  and  0  and  asked  me  to 
go  over  with  him  to  Third  and  M,  Northeast,  to  see  a  fel¬ 
low  abont  going  to  the  ballgame. 

[601]  Q  Abont  going  to  the  ballgame? 

A  Yes,  basketball  game.  So  we  catched  a  cab  at  Ninth 
and  0  Street,  Northwest,  and  go  to  Three  and  M,  Northeast 

Q  Before  that,  did  he  ask  yon  if  yon  wanted  a  drink  of 
whiskey? 

A  No,  he  didn't 

THE  COURT:  I  think  this  is  your  own  witness,  Mr. 
Yaselli. 

MB.  YASELLI:  Yes,  yon  are  right  Yonr  Honor,  I  was 
presenting  the  information  I  had. 

BY  MB.  YASELLI: 

Q  Did  yon  drink  any  whiskey  at  that  time  before  leaving? 
A  No,  we  didn't. 

Q  Tell  ns  what  was  said  and  what  was  done  at  that  time. 
A  That  particular  day  or  night? 

Q  No.  This  was  December  30. 

A  Yon  want  to  know  what  happened? 

Q  Yes.  What  did  yon  do?  Yon  met  him  or  he  met  yon. 
After  yon  both  met,  did  yon  have  a  talk? 

A  Well,  we  were  talking  in  the  cab. 

Q  In  the  cab? 

A  Yes,  sir. 

[602]  Q  What  was  the  conversation  in  the  cab? 

A  He  was  talking  abont  different  people. 

Q  Well,  can  yon  tell  ns?  Do  yon  recall  what  yon  talked 
abont? 

A  He  mostly  talked  to  the  cab  driver. 
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Q  To  the  cab  driver? 

A  Yes,  he  mostly  was.  I  was,  at  least 

Q  Did  yon  talk  to  him  about  going  to  Uline’s  for  some 
business,  or  making  money,  or  getting  money,  or  anything 
like  that? 

A  No,  I  didn’t. 

Q  Where  were  you  supposed  to  go  with  Allen  at  that 
time? 

A  We  go  to  Third  and  M  Street  Allen  goes  over  there 
to  meet  a  fellow  that  was  supposed  to  go  to  the  basketball 
game,  and  we  get  to  Third  and  M,  Northeast  Allen  say 
the  man  is  possibly  working,  hasn’t  got  off  work  yet  So 
I  said,  “Let  us  go  in  the  store  and  have  a  bottle  of  soda.” 
Allen  said,  “I  am  going  to  have  a  cup  of  coffee  instead  of 
soda.”  I  bought  myself  a  soda  and  Allen  a  cup  of  coffee. 

We  gets  out.  He  meets  an  employee  from  Uline,  and  they 
were  talking  about  drinking  a  naif  pint  of  whiskey,  so  I 
goes  over  and  buys  a  half  pmt  and  comes  back  in  the  alley 
and  drinks  it.  After  we  finished  drinking,  I  caught  a  cab 
at  Third  and  K,  Northwest,  and  came  back  to  Ninth  and 
0,  Northwest.  I  left  Allen  over  there,  over  at  Third  and 
M  [603]  Northeast. 

Q  Did  you  go  into  the  Uline  Garage  at  that  time? 

A  No,  I  didn’t 

Q  Were  you  in  the  Uline  Garage  at  all? 

A  No,  I  didn’t  go  inside  the  Uline  garage  at  all. 

Q  You  heard  them  say  you  were  in  there  and  assaulted 
a  man.  Is  that  right? 

A  I  don’t  know  anything  about  that  at  all. 

Q  You  made  a  confession,  did  you  not,  to  the  Police  De¬ 
partment. 

THR  COURT:  Mr.  Yaselli,  would  you  like  to  fix  the 
time  of  this? 

MR.  YASELLI :  I  thought  I  fixed  the  time,  December  30. 

THE  COURT :  Yes,  sir,  but  December  30  is  24  hours. 

MR.  YASELLI:  1950. 

tmE  COURT :  1950,  but  I  mean  the  time  of  the  day. 

BY  MR.  YASELLI: 

Q  What  time  was  it  in  the  day  when  Allen  and  you  met 
on  December  30, 1950? 
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A  What  time  of  day  was  it? 

Q  Yes,  that  you  took  the  taxicab? 

A  I  don’t  remember  now  what  time  it  was,  just  about 
dark,  I  think  it  was. 

Q  About  dark,  and  you  went  to  Uline’s  or  near  Uline’s? 

A  No,  we  goes  to  Third  and  M,  Northeast. 

[604]  Q  And  then  what  did  you  do  there? 

A  Allen  said  he  would  like  to  have  a  cup  of  coffee,  and 
I  said  I  would  have  a  bottle  of  soda,  so  we  go  to  the  store 
in  the  middle  way  of  the  block,  and  gets  a  cup  of  coffee 
for  Allen  and  a  bottle  of  soda  for  myself.  Then  I  goes 
down  and  buys  a  half  pint  of  whiskey  and  came  back  in  the 
alley  and  drank  it,  Allen  and  two  more  fellows  and  myself. 

Q  Where  did  you  go  from  there? 

A  I  went  back  to  Third  and  K  and  caught  a  cab  to 
Ninth  and  0,  Northwest 

Allen  said  he  didn’t  know  what  time  that  fellow  was 
getting  off  from  work.  I  said,  “I  don’t  have  to  wait  for 
you,  then.” 

Q  This  was  on  Saturday? 

A  That  is  right. 

Q  What  did  you  do  on  Sunday? 

A  On  Sunday? 

Q  The  next  day.  This  was  on  Saturday,  you  say  you 
went  with  Allen  in  the  taxicab? 

A  That  is  right. 

Q  And  you  went  to  Third  and  N  Street,  or  wherever  it 
was,  and  you  had  a  cup  of  coffee  and  he  had  something 
else? 

A  That  is  right 

Q  And  then  you  came  back? 

A  I  came  back  to  Ninth  and  0,  Northwest 

[605]  Q  And  you  were  never  in  the  Uline  Garage? 

A  No,  I  wasn’t 

Q  What  did  you  do  Sunday,  the  next  day? 

A  I  was  up  at  Ninth  and  0  in  the  store  where  I  was 
working  at,  cleaning  up  in  there. 

Q  What  did  you  do  Monday? 

A  The  same  thing. 
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Q  Was  it  Monday  yon  were  arrested? 

A  I  don’t  remember  now  what  day  it  was,  Monday  or 
Tuesday. 

Q  How  many  days  after  yon  had  been  with  Allen  in  the 
taxicab? 

A  I  don’t  remember. 

Q  Yon  don’t  remember. 

(No  response.) 

MR.  YASELLI:  That  is  all 

THE  COURT:  Suppose  yon  gentlemen  come  to  the 
bench. 

(Thereupon,  counsel  approached  the  bench  and  con¬ 
ferred  with  the  court  out  of  the  hearing  of  the  jury 
as  follows:) 


MR.  MILLER:  Would  you  let  me  tell  yoi 


THE  COURT :  No,  I  certainly  won’t.  I  called  you  for 
another  purpose.  Just  a  minute,  please,  sir. 

Have  you  got  anything  more  with  reference  to  this 
man’s  drinking? 


MR.  YASELLI :  No.  That  is  the  story  I  was  given  and 
that  was  he  was  drunk  and  didn’t  know  what  he 


was  doing. 

THE  COURT:  Have  you  shown  that,  sir? 

MR.  YASELLI :  No,  I  can’t  show  it  unless  he  would  have 
made  the  statement  that  he  made  to  me. 


THE  COURT :  What  statement  did  he  make  to  you? 

MR.  YASELLI :  He  made  the  statement  to  me  that 
Allen  went  to  see  him  the  first  time,  when  he  gave  him  that 
slip  of  paper,  and  wanted  him - 

THE  COURT:  I  don’t  mean  that  What  else  did  he 
tell  you  about  drinking? 

MR.  YASELLI:  That  they  first  had  a  half  a  pint  of 
whiskey  when  Allen  saw  him,  and  then  they  had  another 
half  pint  of  whiskey,  and  then  Allen  says,  “Come  along 
with  me  to  Uline’s,”  and  when  they  got  to  Uline’s  was 
the  time  when  he  told  him  what  he  wanted  him  to  do,  and 
when  he  got  to  Uline’s  he  was  under  the  influence  of  liquor, 
and  he  did  exactly  what  Allen  told  him  to  do,  he  hit  the 
man,  he  took  the  money,  and  Allen  hit  him  the  last  time, 
and  he  hit  him  the  first  time. 
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THE  COURT :  What  I  am  asking  now  sir - 

•  •  *• 

MR.  YASELLI:  So  I  can’t  impeach  my  own  witness,  if 
that  is  what  he  is  going  to  change  his  story  to. 

THE  COURT:  I  don’t  want  to  argue  with  you.  I  just 
want  to  see  where  we  are  getting,  or  we  can  get 

As  I  understand  your  opening  statement,  your  defense  as 
[607]  to  the  charge  was  that  this  man  was  too  drunk 
to  harbor  an  intent. 

MR.  YASELLI :  That  is  what  he  told  me. 

THE  COURT :  All  right,  sir,  and  I  assumed  from  that  he 
would  say  he  knew  nothing  about  what  transpired. 

How,  he  has  taken  the  stand  and  his  defense  is  that  he 
was  not  there. 

MR.  YASELLI:  Yes. 

THE  COURT :  He  didn’t  do  it  What  I  wanted  to  make 
sure,  of  is  that  you  have  gotten  all  that  you  think  you  can 
with  reference  to  his  drinking. 

MR.  YASELLI:  When  he  denies  it,  there  is  no  way  for 
me - 

THE  COURT:  All  right,  sir.  You  have  gotten  all  you 

ami;  .... 

MR  YASELLI;  If  Mrs.  Ethel  can  testify - 

THE  COURT:  I  am  not  talking  about  anybody  else. 

MR  YASELLI :  I  can’t  go  any  further  with  him.  He 
says  he  had  coffee,  and  he  wasn’t  drunk.  He  is  a  stupid 
man,  very  stupid. 

THE  COURT;  What  I  am  interested  in  is  your  making 
the  most,  getting  everything  that  is  helpful  to  his  cause 
on  the  record,  starting  with  the  premise  that  this  rrum 
was  drunk;  if  he  was  in  fact  drunk,  that  is  important 
You  have  given  all  you  think  you  can? 

[608]  MR.  YASELLI:  I  don’t  think  I  should  go  any 
further. 

THE  COURT:  AH  right,  sir. 

Mr.  Miller,  you  had  something? 

MR  MILLER:  Mr.  Wood,  will  you  tell  him?  . 

MR  WOOD:  I  want  to  say  this,  in  view  of  Proctor’s 
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testimony,  it  is  a  little  embarrassing  to  ns  now.  We  com¬ 
plained  the  other  day  about  Mr.  Yaselli ’s  questions,  and  the 
.  story  we  got  from  Allen  is  substantially  what  we  expected 
to  hear  from  Proctor,  that  he  was  there.  It  is  going  to  be¬ 
come  necessary  for  us,  I  believe,  to  ask  Proctor  whether  or 
not - 

THE  COURT:  You  have  got  a  perfect  right  to  question 
him. 

MR.  WOOD:  I  hate  to  do  it  As  I  said,  we  are  going  to 
have  to  ask  some  questions  of  Proctor.  I  don’t  want  to  ask 
questions  in  the  position  he  is  now. 

THE  COURT:  You  have  got  a  duty  to  ask  anything 
within  the  law  that  is  helpful  to  your  client. 

MR.  MILLER:  I  want  to  get  this  in  the  record.  I  again 
ask  Your  Honor  to  withdraw  a  juror  for  the  improper  con¬ 
duct  of  the  attorney  for  the  defendant  Proctor  on  the 
ground  that  in  his  opening  statement  he  told  the  Court  and 
jury  he  expected  to  show  mat  Proctor  was - let  me  finish. 

THE  COURT:  I  haven’t  said  anything. 

MR.  MILLER:  What  did  I  sayt 

THE  COURT:  You  said  you  were  asking  the  Court  to 
withdraw  [609]  a  juror  again  because  of  the  misconduct 
of  defense  counsel,  Mr.  Yaselli,  and  that  he  informed  the 
Court - 

MR.  MILLER:  In  his  opening  statement  that  he  expected 
to  show  that  the  man  was  so  drunk  he  couldn’t  premeditate 
or  deliberate.  Now,  he  puts  the  defendant  on  the  stand  and 
the  defendant  has  changed  his  attitude,  and  the  defense  is 
he  wasn’t  there. 

THE  COURT:  We  don’t  punish  attorneys  for  what  their 
clients  say.  I  have  nothing  to  indicate  to  me  what  Mr. 
Yaselli  said  he  didn’t  expect  to  prove. 

MR.  MILLER:  All  right. 

MR.  YASELLI:  Up  until  yesterday,  he  told  me  that 
story - 

THE  COURT:  You  needn’t  argue.  I  am  going  to  ask 
some  preliminary  questions  of  this  man. 

MR.  YASELLI:  I  gave  him  the  statement,  exactly  what 
he  told  me,  to  refresh  his  memory.  I  said,  “This  is  for  you 


to  refresh  your  memory  before  I  start  the  case  for  you,”  and 
he  has  it,  and  all  these  things  are  in  it  that  he  said. 

THE  COUET:  Did  you  hear  that? 

MR.  MILLER:  No,  I  didn’t. 

THE  COURT:  You  needn’t  repeat  it 

Mr.  Yaselli  said  he  gave  his  opening  statement  to  Proctor 
for  the  purpose  of  refreshing  his  memory,  and  asked  him  if 
that  was  what  his  story  was,  and  he  said  yes. 

[610]  MR.  YASELLI:  Yes,  he  said  that  right  to  this 
morning. 

MR.  BACON :  Your  Honor,  do  you  want  Mr.  Wood  or  my¬ 
self  to  interrogate  Proctor  first? 

THE  COURT:  I  haven’t  any  preference  as  to  which  one. 

MR.  WOOD:  I  have  a  preference. 

THE  COURT:  What  is  the  preference? 

MR  WOOD:  I  would  rather  have  Mr.  Bacon  do  it  first. 
It  may  be  that  will  relieve  us  of  a  little  embarrassment. 

THE  COURT:  All  right 

(Thereupon,  counsel  returned  to  their  seats  at  the 
trial  table  and  the  following  proceedings  were  had  in 
open  court) 

THE  COURT:  Are  you  through,  Mr.  Yaselli? 

MR.  YASELLI:  Yes,  I  am  through. 

THE  COURT:  Proceed,  Mr.  Bacon. 

CROSS-EXAMINATION 
BY  MR.  BACON: 

Q  Mr.  Proctor,  you  stated  that  you  went  to  the  vicinity  of 
the  Uline  Garage  with  Albert  Allen  on  the  evening  or  late 
afternoon  of  December  30, 1950,  is  that  corrct? 

A  Yes,  sir. 

Q  Prior  to  the  time  that  you  caught  the  cab  together  over 
there - you  went  in  a  cab,  did  you  not? 

A  Yes,  sir. 

Q  Prior  to  the  time  you  caught  the  cab,  how  long  were 
[6U]  you  with  Allen? 

A  I  was  with  Allen  about  15  minutes  after  we  got  to 
Third  and  M. 
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-  Q  What  did  you  do  in  that  15  minutest 

A  Well,  we  was  drinking  a  bottle  of  soda  and  a  half  pint 
of  whiskey,  and  we  was  standing  there  talking  to  the  other 
three  fellows. 

Q  This  was  before  you  went  down  to  Uline.  This  is  when 
you  first  met  Allen  up  on  Ninth  Street? 

•  A  Yes,  sir.  I  met  Allen  on  Ninth  Street. 

Q  And  it  was  there,  did  I  understand  you  to  say,  you 
drank  with  Allen  a  half  pint  of  whiskey  and  some  soda? 

A  No,  sir.  We  left  Ninth  and  0,  Northwest  in  a  cab  and 
goes  to  Ninth  and  M.  I  mean  to  Third  and  M,  Northeast. 

Q  This  cab  you  went  across  to  the  Uline  Garage  from 
Ninth  and  0,  was  that  cab  driven  by  the  driver  who  testified 
here  the  other  day? 

A  Yes,  sir;  it  was. 

Q  Before  You  left  Ninth  and  0,  how  long  had  you  been 
with  Allen  up  there  on  Ninth  Street?  • 

A  I  would  say  five  minutes - 

Q  You  mean.you  caught  the  cab  about  five  minutes  after 
you  met  Allen? 

A  Yes,  sir. 

Q  Did  you  have  anything  to  drink  there  before  you  came 
down  in  the  cab? 

[612]  A  No,  we  didn’t 

THE  COURT:  Let  me  interrupt  a  moment 

Had  you  had  anything  to  drink  earlier  in  the  day? 

THE  WITNESS:  Yes,  I  had.,  . 

THE  COURT:  Where  had  you  been  drinking? 

-  THE  WITNESS:  Around  Ninth  Street  . 

1  THE  COURT:  Ninth  Street? 

THE  WITNESS:  Yes,  sir. 

-  THE  COURT:  When  did  you  first  drink  in  the  day? 

•  • 

THE  WITNESS:  That  morning. 

... .  THE  COURT:  From  the  time  you  got  up - what  time 

did  you  get  up?  — 

THE  WITNESSrI  got  up  about  6:00  o’clock  in  the  morn¬ 
ing,  about  6:00. 


THE  COUBT:  6:00  o’clock  in  the  morning.  When  did 
yon  start  drinking? 

THE  WITNESS:  About  10:30. 

THE  COURT:  In  the  morning? 

THE  WITNESS:  Yes. 

THE  COURT:. How  much  did  yon  drink  around  10:30  in 
the  morning? 

THE  WITNESS:  I  bought  half  a  pint  of  whiskey. 

THE  COURT:  Did  you  drink  any  part  of  that? 

THE  WITNESS:  I  drank  it  by  myself. 

THE  COURT:  You  did  drink  the  whole  half  pint? 

[613]  THE  WITNESS:  Yes,  sir. 

THE  COURT:  Did  you  have  anything  more  to  drink, 
then? 

THE  WITNESS:  Not  for  about  three  hours. 

THE  COURT:  When  was  that? 

THE  WITNESS:  That  was  around  about  2:00  o’clock, 
I  guess. 

THE  COURT:  Is  that  the  time  you  testified  about  with 
Allen? 

THE  WITNESS:  No. 

THE  COURT:  What  did  you  have  then? 

THE  WITNESS:  I  chipped  in  and  got  another  half  pint, 
me  and  another  boy. 

THE  COURT:  Did  you  drink  any  part  of  that? 

THE  WITNESS:  Just  a  little  bit 
THE  COURT:  You  drank  a  little  of  that 
THE  WITNESS:  Yes. 

THE  COURT:  Did  you  have  anything  more  to  drink? 
THE  WITNESS:  No,  sir. 

.  THE  COURT:  And  the  next  time  you  drank  was  when? 
THE  WITNESS:  At  Third  and  M,  Northeast 
THE  COURT:  Third  and  M.  About  what  time  was  that? 
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THE  WITNESS :  I  would  say  it  was  just  about  dark. 
THE  COURT :  In  the  afternoon  or  night? 

THE  WITNESS:  Afternoon. 

THE  COURT:  And  then  you  got  at  that  point  what? 

[614]  THE  WITNESS:  Half  a  pint 

THE  COURT :  Half  a  pint  Is  that  the  time  you  and  two 
men  and  Allen  drank  a  half  pint? 

THE  WITNESS:  Yes,  sir. 

THE  COURT :  Did  you  drink  all  the  half  pint? 

THE  WITNESS:  No,  sir. 

THE  COURT:  You  drank  a  part  of  the  half  pint? 

THE  WITNESS:  Yes,  sir. 

TEE  COURT :  All  right  Excuse  me,  please. 

MR.  BACON:  Yes,  sir. 

BY  MR.  BACON: 

Q  When  you  got  down  in  the  vicinty  of  Third  and  L, 
that  is  where  you  got  out  of  the  cab? 

A  Third  and  M. 

Q  Third  and  M.  Where  did  you  go  from  there? 

A  I  went  to  the  store. 

Q  What  store? 

A  In  the  middleway  of  the  block  on  Third  Street. 

Q  What  did  you  do  at  the  store? 

A  I  bought  a  bottle  of  soda  and  bought  Allen  a  cup  of 
coffee. 

Q  Did  you  have  any  whiskey  to  drink  there? 

A  No,  sir.  We  bought  the  whiskey  after  we  bought  the 
sodas. 

Q  When  you  came  out  of  the  store,  where  did  you  go? 

A  We  go  to  Third  and  K. 

[615]  Q  What  did  you  do  down  at  Third  and  K? 

A  That  is  where  I  buy  the  whiskey  at. 

Q  Who  was  with  you  at  the  time  you  went  to  Third  and 
K  and  bought  the  whiskey? 

A  I  was  by  myself  at  that  time. 


.  Q  By  yourself! 

A  Yes,  sir.  They  were  waiting  till  I  come  back. 

Q  Who  was  waiting! 

A  Allen  and  two  more  fellows. 

Q  Was  it  one  fellow  or  two  fellows! 

A  Two. 

Q  Were  those  fellows  here  in  court  yesterday! 

A  I  don’t  remember  whether  they  was  or  not  It  was 
kind  of  dark. 

Q  Did  yon  see  those  fellows  at  Police  Headquarters  that 
were  here  yesterday,  or  that  you  saw  down  there  at  Third 
andL! 

A  I  seen  two  people  there,  but  I  don’t  know  whether  that 
was  tiie  ones  or  not 

Q  The  people  you  saw  at  Third  and  L,  did  you  see  them 
here  in  court  yesterday! 

A  No,  I  didn’t 

Q  Do  you  remember  the  man  who  took  the  stand  yester¬ 
day  in  the  soldier’s  uniform! 

A  Yes,  sir. 

[616]  Q  Was  he  one  of  the  men! 

A  No,  he  wasn’t 

Q  And  you  say  two  men  and  Allen  waited  at  Third  and 
L,  and  you  walked  to  Third  and  K  and  bought  some 


.  A  That  is  right 
Q  How  much  whiskey  did  you  buy! 

A  A  half  pint 

Q  What  did  you  do  after  you  bought  the  whiskey! 

A  I  came  back  to  the  alley,  and  drank  it 
Q  You  came  back  to  the  alley  and  you  drank  it! 

A  Four  of  us. 

Q  About  how  many  drinks  would  that  be! 

A  About  one  drink  apiece. 

Q  You  had  one  drink,  each  of  the  other  men  had  one 
drink! 

A  Yes,  sir,  and  then  we  left  some  in  the  bottle. 

Q  What  did  you  do  with  the  bottle! 

A  One  of  the  fellows  put  it  in  his  pocket,  said  he  was 
going  to  carry  it  with  him. 
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Q  Did  you  talk  to  anyone  else  down  there  besides  these 
two  men  you  had  this  drink  with? 

A  No,  I  didn’t 

Q  Did  you  talk  to  a  man  by  the  name  of  Holmes? 

A  No,  I  didn’t 

Q  A  man  by  the  name  of  Dorsey? 

[617]  A  No,  I  hadn’t  talked  to  anyone  at  alL 

Q  Did  any  of  those  men  talk  to  Allen,  do  you  know? 

A  Tes,  sir,  they  were  talking  to  him. 

9  I  think  you  said  before  they  were  employees  of  the 
Uline  company? 

A  Yes,  sir. 

Q  How  did  you  know  they  were  employees  of  the  Uline 
Company? 

A  They  had  on  Uline ’s  caps  and  jumperslike,  you  know, 
with  the  name  of  the  company  on  the  side. 

Q  That  was  on  December  30,  wasn’t  it? 

A  Yes,  sir. 

Q  On  January  3rd,  or  the  2nd,  rather,  excuse  me,  that 
would  be  the  following  Tuesday  night  you  were  taken  to 
Police  Headquarters,  were  you  not? 

A  That  is  right 

Q  And  during  the  course  of  that  evening  did  you  see 
three  men  who  were  employees  of  the  Uline  Company? 

A  I  see  three  mens  come  in  there. 

Q  Did  you  have  any  conversation  with  those  men?  Did 
you  talk  with  them? 

A  No,  I  didn’t 

Q  Did  the  police  ask  you  to  make  any  statement  in 
front  of  them? 

A  They  made  me  make  the  statement  in  front  of  them. 

[618]  Q  They  made  you  make  the  statement  in  front 

of  them?  How  did  they - 

A  They  beat  us  and  made  us. 

Q  They  beat  you? 

A  Beat  Allan  and  myself. 

Q  What  did  they  beat  you  with,  sir? 

A  With  their  fists. 

Q  Where  and  when  did  they  beat  you? 

A  They  beat  us  that  night 


Q  More  specifically,  exactly  when? 

A  The  night  that  they  came  and  got  me  from  Ninth  and 
O. 

Q  What  time  were  yon  picked  up,  sir? 

A  I  say  around  6 :30  or  7  :00,  I  guess. 

Q  Around  that  time,  and  do  yon  know  the  officer’s  name 
who  picked  yon  up? 

A  No,  sir,  I  don’t 

Q  Do  yon  see  him  in  this  courtroom?  Did  yon  see  him 


as  he  testified  here  in  this  courtroom? 

A  Yes,  sir,  he  have. 

Q  Would  the  name  Sergeant  Furr  mean  anything  to  yon? 
Was  he  on  the  stand  here  just  before  yon  got  on  the  stand? 
A  Yes,  sir. 

Q  Is  that  the  man  who  locked  yon  np? 

A  That  is  right 

[619]  Q  Is  that  the  man  who  beat  yon? 

A  He  wasn’t  in  there  when  they  were  beating  me. 

Q  He  wasn’t  in  there  when  they  were  beating  yon? 

A  He  wasn’t  in  there  when  they  were  beating  me. 

Q  Who  was  beating  yon? 

A  Four  or  five  fellows  in  there.  Four  or  five  officers. 
Q  Do  yon  know  any  of  their  names? 

A  No,  I  don’t 

Q  When  Sergeant  Furr  picked  yon  up,  he  took  yon  down 
to  Headquarters,  did  he  not? 

A  That  is  right. 

Q  Where  were  yon  taken  at  Headquarters,  do  yon  know? 
A  I  was  put  on  the  elevator  and  taken  upstairs,,  some¬ 
where  upstairs. 

Q  How  many  people  were  in  this  room  yon  were  taken 
to? 

A  What  yon  mean,  the  officers  or  cops? 

Q  How  many  people.  How  many  people  were  in  the 
room  yon  were  taken  to? 

A  About  four  or  five  of  them. 

Q  Did  Allen  go  in  that  same  room? 

A  No,  sir,  he  wasn’t  I  didn’t  see  him  in  there. 

Q  Did  yon  see  Allen  down  there  that  night? 

A  I  saw  him  later  that  night 
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Q  Did  yon  see  anyone  beat  Allen  down  there  that  night? 
A  Yes,  I  did. 

[620]  A  At  the  same  time  they  were  beating  me. 

Q  I  thought  Allen  wasn’t  in  the  room. 

A  I  said  later  that  night 
Q  So  they  beat  you  twice? 

A  That  is  right 

Q  The  first  time  they  beat  you,  how  many  men  were  in 
the  room? 

A  Just  myself  and  the  rest  of  the  officers. 

Q  How  many  officers  were  there? 

A.  I  would  say  four  or  five. 

Q  Do  you  know  any  of  their  names? 

A  No,  sir,  I  do  not 

Q  Have  you  seen  any  of  them  in  this  court  since  this 
trial  started? 

A  Yes,  sir,  Sergeant  Purr  I  seen. 

Q  Did  Sergeant  Purr  beat  you? 

A  No,  sir,  he  didn’t 

Q  Was  Sergeant  Purr  in  the  room  when  you  were  beaten? 
A  No,  he  wasn’t 

Q  And  none  of  the  officers  who  testified  in  this  case  were 
in  file  room  when  you  were  beaten,  is  that  correct? 

A  I  can’t  remember  them,  that  is  right 
Q  Had  they  been  in  the  room,  would  you  have  remem¬ 
bered  them? 

A  No,  sir,  I  don’t  remember.  They  were  asking  so 
[621]  many  questions  down  there.  I  don’t  remember 
seeing  any  there. 

Q  Tell  me,  what  were  the  first  questions  they  asked  you? 
What  did  they  say  to  you? 

A  The  first  question  that  they  asked  me? 

Q  Yes,  tell  us  the  best  you  remember  what  is  the  first 
thing  they  started  to  say  to  you? 

A  They  started  asking  me  where  I  was  at  Saturday 
night 

Q  What  did  you  tell  them? 

A  I  told  them  I  was  over  on  Ninth  Street 
Q  What  did  they  say  then,  do  you  remember? 

A  They  asked  me  where  I  lived. 
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Q  What  did  you  tell  themf 

A  I  told  them  I  lived  on  Ninth  Street 

Q  What  is  the  next  thing  they  asked  youf 

A  I  don’t  remember  right  now  all  they  asked  me. 

Q  Did  they  ask  anything  else,  other  questions? 

A  Yes,  they  did.  They  asked  me  a  lot  of  questions. 

Q  They  did?  How  long  did  they  keep  you  there,  sir? 

A  They  kept  us  about  an  hour  and  a  half. 

Q  That  was  about  6:30,  I  understand,  you  were  picked 
up?  Is  that  correct? 

A  That  is  right 

Q  And  did  you  have  to  wait  very  long  before  you  went 
down  to  Headquarters? 

A  Wait? 

[622]  Q  Yes.  Did  you  wait  to  go  down  to  Head¬ 
quarters,  or  did  you  go  down  in  the  car? 

A  No,  sir.  They  called  a  patrol  wagon. 

Q  How  long  did  it  take  for  the  patrol  wagon  to  get  there? 

A  Not  so  very  long. 

Q  While  you  were  waiting  for  the  patrol  wagon,  didn’t 
you  ask  Sergeant  Furr  for  some  cigarettes? 

A  I  told  someone  else  to  tell  Mrs.  Jackson  to  send  me  a 
pack  of  cigarettes,  and  Sergeant  Furr  went  and  got  them. 

Q  And  he  gave  you,  then,  a  pack  of  cigarettes,  is  that 
correct? 

A  That  is  right. 

Q  About  what  time  would  you  say  it  was  when  you  got 
down  to  Police  Headquarters? 

A  I  don’t  know.  About  15  minutes  or  a  half  hour. 

Q  Would  you  say  15  minutes  or  a  half  hour,  which  one, 
after  you  were  picked  up? 

A  That  is  right. 

Q  That  would  make  it  about  7  H)0  o’clock,  would  that  be 
right? 

A  Yes,  sir. 

Q  How  long  do  you  say  you  were  interrogated  by  these 
five  police  officers? 

A  Interrogated?  What  do  you  mean? 

[623]  Q  How  long  did  they  question  you,  ask  you  ques¬ 
tions? 
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A  About  an  hour,  or  hour  and  a  half,  between  ah  hour 
and  a  half. 

Q  Were  these  same  four  or  five  men  in  the  room  when 
they  asked  you  these  questions? 

A  They  were  going,  coming  out,  you  know. 

Q  You  never  did  see  Sergeant  Furr  go  in  or  come  out 
of  that  room,  is  that  correct? 

A  He  came  in  a  couple  of  times,  and  then  went  out. 

Q  He  did  come  in? 

A  He  didn’t  come  in  and  stay.  He  just  come  in. 

Q  You  saw  him  come  in  and  out? 

A  Yes,  I  did. 

Q  Was  that  while  they  were  beating  you? 

A  He  wasn’t  in  this  time  I  was  getting  beat 

Q  Are  you  sure  he  didn’t  walk  in  while  they  were  beating 
you  the  first  time? 

A  I  didn’t  see  him  in  there. 

Q  How  about  the  second  time? 

A  I  didn’t  see  him. 

Q  How  many  times  did  they  beat  you? 

A  Twice. 

Q  Twice?  What,  exactly,  did  they  do  when  they  beat 
you? 

A  What  they  do? 

[624]  Q  Did  they  ask  you  a  question  first? 

A  Yes,  they  asked  me  a  question  and  I  wouldn’t  talk. 

Q  What  question  did  they  ask  you  you  would  not  tell 
them  the  answer  to? 

A  They  tried  to  make  me  tell  them  I  was  with  Allen 
Saturday  night  at  the  ice  company.  I  told  them  I  wasn’t 
Q  Then  what  happened? 

A  Then  they  started  beating  on  my  stomach  and  chest 
Q  How  many  men  beat  you,  sir? 

A  There  were  four  or  five  men.  I  couldn’t  say  how  many. 
Q  What? 

A  There  were  four  or  five  mens  there.  I  don’t  know 
which  ones  it  was. 

Q  Did  one  beat  you  or  two? 

A  More  than  one. 
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Q  More  than  one?  Did  two  men  beat  yon,  or  three  or 
four! 

A  I  would  say  three  of  them. 

Q  Yon  say  you  do  not  know  how  many  men  beat  you! 

A  No,  I  do  not 

Q  Yon  remember  yon  were  beat,  though? 

A  That  is  right  v  j 

Q  Yon  don’t  know  how  many  men  beat  yon? 

A  No,  sir,  I  don’t  know. 

[825]  Q  How  about  the  second  time  they  beat  yon? 

A  About  the  same  amount 

Q  Same  amount  of - 

A  Mens. 

Q  Or  beatings?  Which  do  yon  mean,  the  same  amount 
of  men  beat  yon? 

A  Yes,  sir. 

Q  That  is  three? 

A  That  is  right  | 

Q  Now,  yon  say  yon  were  interrogated  and  beat,  or  ques¬ 
tioned  and  beat  for  an  hour  and  a  half,  is  that  correct? 

A  That  is  right 

Q  And  then  what  happened  after  that? 

A  They  made  me  sign  those  papers. 

Q  They  made  yon  sign  the  papers? 

A  Yes,  sir. 

Q  This  was  early  in  the  evening,  about  an  hour  and  a 
half  after  yon  got  down  there? 

A  No,  this  was  around  12:00  o’clock  at  night,  I  think,  j 
when  the£  signed  the  paper. 

Q  They  stopped  questioning  yon  and  beating  yon,  it  j 
would  be  maybe  8:30,  wouldn’t  it? 

A  No,  later  than  8:30. 

Q  How  long  did  they  question  yon  and  beat  yon? 

A  4bout  an  hour  and  a  half,  altogether. 

[626]  Q  And  did  they  start  questioning  yon  as  soon  as  j 
yon  got  to  Headquarters? 

A  Yes,  they  did. 

Q  And  when  did  they  finish? 

A  About  an  hour - 

Q  Yon  say  about  an  hour  and  a  half  later? 
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A  That  is  right 

Q  You  say  you  got  to  Headquarters  about  7  KX)  o’clock? 
A  Something  like  that,  yes,  sir. 

Q  That  would  be  about  8:30,  wouldn’t  it? 

A  That  is  right 

Q  From  8:30  until  12  KM)  o’clock,  what  happened? 

A  They  still  questioned. 

Q  They  still  questioned? 

A  Yes,  sir. 

Q  You  say  they  beat  Allen.  Where  did  you  see  them 
beat  Allen? 

A  Allen  and  I  were  in  the  same  room  the  last  time. 

Q  The  last  time? 

A  That  is  right 

Q  In  other  words,  they  beat  you  the  first  time,  and  you 
moved  rooms,  is  that  right? 

A  No,  in  the  same  room,  but  they  bring  Allen  in  the 
room  where  I  was. 

Q  They  brought  Allen? 

[627]  A  That  is  right. 

Q  Did  they  beat  Allen? 

A  Yes,  sir. 

Q  Did  you  see  the  officers  who  beat  Allen? 

A  I  couldn’t  see  for  good,  because  they  were  beating  me. 
In  the  meantime  they  were  beating  him. 

Q  They  were  beating  you,  but  you  were  watching  them 
beat  Allen? 

A  I  had  to  see  them  because  they  were  knocking  us  to¬ 
gether. 

Q  Were  the  same  officers  beating  Allen  beating  you? 

A  No,  they  were  different  ones. 

Q  Different  ones?  How  many  times  did  they  beat  Allen? 

A  I  wouldn’t  know  how  many  times  they  beat  Allen. 

Q  Where  did  they  hit  him? 

A  Huh? 

Q  Allen? 

A  I  wouldn’t  know  that. 

Q  You  saw  them  hit  him.  You  saw  them  striking  Allen, 
did  you  not? 

A  Yes,  I  did. 


Q  Where  did  they  hit  him? 

A  I  don’t  know  where  they  hit  him. 

Q  Yon  don’t  know  where  they  hit  him? 

[628]  A  I  saw  them  draw  back  and  Allen  said,  “Oh.” 
That  is  all  I  know. 

Q  Hit  him  in  the  head?  * 

A  I  couldn’t  say  that 

Q  Who  else  was  in  the  room?  Any  civilians  in  the  room 
at  this  time? 

A  No,  there  wasn’t. 

Q  Did  yon  have  anything  to  eat  that  night? 

A  Yes,  sir.  Later  I  had  a  sandwich  and  a  cup  of  coffee. 

Q  Who  got  the  sandwich  and  cup  of  coffee  for  yon? 

A  I  think  Sergeant  Furr  got  it  I  don’t  know  for  sure. 

Q  Was  this  after  yon  were  beaten  or  before  yon  were 
beaten? 

A  After  I  was  beaten. 

Q  And  after  yon  had  that  cup  of  coffee  and  the  sandwich, 
were  yon  beaten  any  more? 

A  No,  I  wasn’t 
Q  What? 

A  No,  sir. 

Q  Did  yon  see  Mrs.  Rothgeb  who  testified  yesterday? 

A  Who? 

Q  Do  yon  remember  the  lady  who  testified  here  yesterday 
afternoon,  Mrs.  Rothgeb? 

[629]  A  Yes,  sir. 

Q  The  lady  from  Uline. 

A  That  is  right 

Q  Did  yon  see  her  at  Police  Headquarters  that  night? 

A  Yes,  sir. 

Q  Did  yon  tell  her  yon  had  been  beaten? 

A  No,  I  didn’t 

Q  What?  I 

A  No,  I  didn’t 

Q  Have  yon  told  anyone  yon  were  beaten? 

A  No,  I  haven’t 

Q  Now,  yon  say  they  took  this  statement  down  in  I 
writing?  j 

A  They  typewrite  it  off. 
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Q  They  did! 

A  Yes,  sir. 

1  9  Did  anyone  beat  you  when  they  were  taking  it  down  in 
writing? 

A  The  fellow  was  sitting  beside  me,  keep  hitting  my 
stomach. 

Q  Hitting  your  stomach? 

A  That  is  right. 

Q  He  hit  yon  in  the  stomach  with  his  fists? 

A  That  is  right 

Q  How  about  Allen?  Where  was  he,  then? 

[6301  A  He  was  around  the  comer. 

Q  Did  you  see  what  they  were  doing  to  him? 

A  Not  when  they  were  making  the  statement. 

Q  Did  you  hear  him  go  “Uh”? 

A  Not  when  they  were  making  the  statement. 

Q  Like  he  was  being  hit? 

A  No. 

Q  Did  you  testify  Sergeant  Furr  wasn’t  present  when 
anyone  was  hitting  you? 

A  That  is  right 

Q  Well,  Sergeant  Furr  took  the  statement  from  you,  . 
didn’t  he? 

A  He  wasn’t  in  the  room  when  anyone  was  beating  me. 
Anyway,  I  didn’t  see  him. 

Q  At  the  time  they  were  taking  the  written  statement. 
Sergeant  Furr  was  there  asking  you  questions,  wasn’t  he? 
A  No. 

Q  Wasn’t  Sergeant  Furr  asking  you  questions,  sir? 
A  No. 

Q  Do  you  remember  Sergeant  Couture,  the  other  officer 
that  was  there? 

A  I  wouldn’t  know  him  by  his  name. 

Q  There  were  two  officers? 

A  There  were  three  of  them. 

Q  And  one  officer  was  seated  at  the  typewriter  writing 
[631]  it  down,  wasn’t  he? 

A  There  was  some  fellow  at  the  typewriter  there. 

Q  Where  were  the  other  two  officers? 

A  They  were  sitting  in  the  chairs. 
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Q  One  on  either  side  of  yon? 

A  That  is  right 

Q  And  was  one  of  these  officers  Sergeant  Furr? 

A  No,  it  wasn’t 

Q  It  was  not? 

A  It  was  not 

Q  Where  was  Mrs.  Rothgeb  at  that  time?  That  was  the 
lady  from  Uline  who  was  here  yesterday? 

A  I  couldn’t  tell  yon  where  she  was  at  that  time,  because 
my  back  was  turned  to  the  door. 

Q  Tour  back  was  turned  to  the  door?  Did  you  see  her  in 
the  room  at  any  time? 

A  I  see  her  after  they  have  finished,  and  get  ready  to 
bring  us  out. 

Q  They  had  finished  what?  ? 

A  They  had  finished  typewriting.  T 

Q  Did  you  sign  the  statement? 

A  Tes,  sir.  I  had  to  sign  it 

Q  You  had  to  sign  it? 

A  Sure. 

Q  Why  did  you  have  to  sign  it? 

.[632]  A  Because  they  told  me  to  sign.  They  made  me 
sign. 

Q  When  you  say  they  made  you  sign,  did  they  hit  you 
again? 

A  Yes,  they  hit  me  on  the  stomach,  they  beat  on  my 
stomach.  I  had  to  sign  it 

Q  At  the  time  you  signed  this  statement,  someone  was 
beating  you  on  the  stomach,  and  for  that  reason  you  signed 
your  name  to  the  statement? 

A  That  is  right 

Q  Before  you  signed  the  statement,  did  anyone  read  it 
to  you? 

A  No,  they  read  it  after  I  signed  it 

Q  Was  Mrs.  Rothgeb  there  when  you  signed  the  state¬ 
ment? 

A  I  believe  she  was,  not  for  sure. 

Q  Did  you  make  any  complaint  to  her  that  they  were 
beating  you  when  you  signed  the  statement? 

A  No,  I  didn’t 

Q  She  was  there  when  you  signed  it,  was  she  not?  , 
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A  I  didn’t  see  her. 

Q  What! 

A  I  didn’t  see  her.  I  told  yon  my  back  was  turned  to 
the  door. 

Q  I  am  speaking  of  when  yon  wrote  your  name  on  the 
paper,  sir. 

A  I  say  I  didn’t  see  her  because  my  back  was  turned 
[633]  to  the  door. 

Q  In  other  words,  you  wrote  your  name  on  the  paper 
when  you  were  up  in  the  corner,  is  that  correct! 

A  That  is  right 

Q  After  you  signed  your  name — let  me  ask  you  once 
more.  You  know  who  Sergeant  Furr  is,  don’t  you! 

A  Do  I  know  him! 

Q  Yes. 

A  I  think  I  know  him  when  I  see  him.  Not  for  sure. 

ME.  BACON:  Sergeant  Furr,  will  you  walk  up  to  the 
rail! 

(Sergeant  Furr  walked  up  to  the  rail.) 

BY  ME.  BACON: 

Q  Is  this  the  man  you  know  to  be  Sergeant  Furr! 

A  Yes,  sir,  I  believe  it  is. 

Q  That  is  the  man  you  know  to  be  Sergeant  Furr! 

A  I  think  so. 

THE  COTJET :  Have  a  seat,  officer. 

BY  MB.  BACON: 

Q  Is  that  the  man  who  took  the  statement  from  you,  the 
written  statement  from  you! 

A  No,  it  is  not. 

Q  Is  that  the  man  that  brought  you  back  cigarettes! 

A  Yes,  sir. 

'  Q  Is  that  the  man  who  gave  you  the  sandwiches  and 
[634J  coffee,  sir! 

A  Yes,  it  is. 

Q‘  And  this  is  not  the  man  who  reduced  your  statement 
to  writing,  who  was  asking  you  the  questions  while  another 
officer  was  typing  it,  is  that  correct! 

A  He  is  not  the  one.  ✓ 
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Q  He  is  not  the  one  ? 

A  That  is  right 

Q  Was  this  officer  ever  present  when  anyone  struck  you? 

A  No,  he  was  not. 

[636]  BY  MB.  BACON: 

Q  Do  yon  know  a  woman  by  the  name  of  Ethel  Jacksonf 
A  Yes,  I  do. 

Q  Was  she  yonr  employer?  Did  you  work  for  her? 

A  Yes,  I  did. 

Q  That  was  in  the  Peaches  Delicatessen,  wasn’t  it? 

A  That’s  right 

Q  Did  yon  see  her  on  this  particular  evening  that  yon 
were  at  headquarters? 

A  Yes,  she  come  to  headquarters. 

Q  Did  she  come  to  headquarters  before  you  made  this 
written  statement  and  signed  it,  or  afterward? 

A  Afterwards. 

Q  And  this  would  be  about  12  o’clock? 

A  That’s  right 

Q  Are  you  positive  that  she  didn’t  come  before  you 
made  the  written  statement,  about  9:30? 

A  That’s  right. 

Q  You  are? 

A  That’s  right. 

Q  Did  you  tell  her  you  had  been  beaten? 

A  No,  I  didn’t 

Q  Isn’t  it  a  fact  you  told  her  you  had  been  treated  all  j 
right? 


A  No. 
[636] 
right? 


Q 


•j 

•  i 

You  didn’t  tell  her  you  had  been  treated  all 


A  I  didn’t  say  anything  to  her  at  alL 
Q  You  didn’t  say  a  thing  to  her? 

A  No. 

Q  Did  you  repeat  the  story  you  had  told  the  police,  in  her 
presence? 

A  I  think  I  did. 

Q  And  did  you  tell  then  the  same  story  that  you  had  told  i 
them  when  they  put  it  down  on  the  typewriter? 

A  I  think  so.  j 
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Q  And  why  did  you  tell  her  that  story? 

A  Because  they  asked  me  to  tell  her  and  I  told  her  as  best 
Icould. 

Q  They  asked  yon  to  tell  hert 

A  They  asked  me  to  tell  her. 

Q  Did  they  beat  yon  then? 

A  No,  they  didn’t  beat  that  time. 

Q  Bnt  yon  told  it  anyway. 

A  That’s  right — they  asked  me  to  tell  it. 

1  Q  They  asked  yon  to  tell  the  story  the  first  time,  didn’t 
they? 

A  And  then  they  beat  me  to  make  me  tell  it 

Q  They  didn’t  beat  yon  this  last  time? 

A  No. 

Q  Do  yon  remember  seeing  two  men,  a  man  by  the  name 
[637]  of  Holmes  and  a  man  by  the  name  of  Dorsey? 

A  I  seen  two  men  bnt  I  wouldn’t  know  which  names. 

Q  Were  those  the  same  two  men  that  testified  here  yester¬ 
day  afternoon  that  yon  saw  at  headquarters? 

A  The  same  two? 

Q  Do  yon  remember  the  two  men  that  testified  here  yes¬ 
terday  afternoon  that  said  they  saw  yon  at  headquarters? 

A  I  am  not  sure — all  I  know  is  he  was  a  stout  fellow. 

Q  Did  yon  tell  your  story  to  anyone  else,  other  than  to 
Ethel  Jackson  and  the  police  that  night? 

A  No,  I  didn’t 

Q  Yon  didn’t  repeat  your  story  to  two  colored  men? 

A  No,  I  didn’t 

Q  And  you  didn’t  tell  two  colored  men  who  were  at 
headquarters  that  yon  had  seen  them  down  by  the  Uline 
Arena  that  night  and  told  them  how  yon  were  dressed  and 
told  them  what  yon  were  doing,  is  that  correct?  Yon  did  or 
yon  didn’t 

A  No. 

Q. Let’s  withdraw  the  question  so  that  there  will  be  no 
mixup. 

The  two  colored  men  who  came  to  headquarters,  did  yon 
tell  those  men  that  yon  had  seen  them  in  the  vicinity  of  3rd 
&  tf  or  3rd  &  L  by  the  Uline  Garage  on  the  night  of  Decem¬ 
ber  30th? 

[638]  A  No,  I  didn’t  tell  them  that 
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Q  Yon  didn’t  tell  them  anything? 

A  No,  sir. 

Q  Did  yon  relate  the  story  to  them  that  yon  had  given 
to  the  police?  Did  yon  tell  them  abont  what  yon  had  told 
the  police? 

A  No,  I  didn’t 

Q  What  happened  after  they  took  your  written  state¬ 
ment  sir? 

A  After  they  taken  the  statement? 

Q  Yes. 

A  They  taken  ns  over  there,  I  think  it  was. 

Q  They  took  yon  over  where,  sir? 

A  OvertoUline. 

Q  Was  there  anyone  with  yon,  sir? 

A  Yes,  there  was  two  or  three  officers  with  me. 

Q  Two  or  three  officers? 

A  Yes. 

Q  And  were  yon  handcuffed  to  anyone? 

A  I  was  handcuffed  to  one  of  them. 

Q  And  what  was  that  man’s  name,  do  yon  know? 

A  I  don’t  remember. 

Q  And  do  yon  remember  Sergeant  Winemiller  of  the 
Homicide  Squad? 

A  No,  I  don’t. 

[639]  Do  yon  recall  telling  a  man  going  over  in  the  car 
that  yon  wouldn’t  have  been  in  this  trouble  if  it  hadn’t  been 
for  Allen? 

A  I  didn’t  say  that. 

Q  Yon  didn’t  say  that? 

A  No,  sir. 

Q  Did  anyone  strike  yon  in  the  car  going  over? 

A  No,  sir. 

Q  "What? 

A  No. 

Q  Yon  are  sure  of  that?  When  yon  got  over  to  Uline 
Garage  what  did  yon  do? 

A  Got  out  of  the  car. 

•  Q  What? 

A  We  all  come  out  of  the  car  and  stood— after  one  of 
the  officers  opened  the  gate - 
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Q  One  of  the  officers  opened  the  gate! 

A  That’s  right 

Q  Wasn’t  it  Mr.  Miller  of  the  Uline  Company  who  opened 
the  gate? 

A  Mr.  Miller? 

Q  Yes,  the  engineer  in  the  Uline  Company,  didn’t  he  open 
the  gate? 

A  Somebody  found  a  fellow. 

Q  Somebody  found  a  fellow  and  he  opened  the  gate. 

[640]  And  what  were  you  doing  while  they  were  open¬ 
ing  the  gate?  •  - 

A  I  was  standing  there. 

Q  And  then  what  did  you  do? 

A  One  officer  said  to  me — asked  Allen  to  show  him  how 
we  got  into  the  place. 

Q  Did  you  do  anything  before  that? 

A  No,  we  didn’t. 

Q  Didn’t  you  take  him  down  to  3rd  and  K  where  you 
bought  your  whiskey? 

A  Allen  led  the  man  down  that  way  and  I  was  behind 
Allen  and  the  two  other  officers. 

,Q  You  went  behind  them? 

A  Yes,  I  was. 

Q  Did  you  say  anything  to  anybody  while  you  were  going 
down  there? 

A  No. 

Q  Who  led  the  way  back? 

A  Allen. 

Q  Weren’t  you  in  front? 

A  I  was  in  front  going  up  3rd  Street  and  Allen  said 
“Go  down  L  Street.” 

Q  And  what  did  you  do? 

A  I  turned  down  L  Street  like  Allen  said. 

Q  Did  you  start  to  go  through  an  alley  coming  back? 

A  Yes,  I  did. 

[641]  Q  And  what  did  Allen  say  to  you? 

A  Allen  said,  “Wait  a  minute” - 

MB.  WOOD:  At  this  time  we  would  like  the  record  to 
show  that  we  object  to  any  statement  that  Proctor  says 
that  Allen  made. 
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■'THE  COUET:  On  what  ground? 

MR.  WOOD:  May  we  come  to  the  bench? 

THE  COURT:  Yes. 

(Thereupon  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows:) 

MR.  WOOD :  I  may  be  a  little  bit  off  here — I  was  plac¬ 
ing  this  in  the  same  category  as  any  written  statements 
wherein  Proctor  attributed  anything  to  Allen. 

It  seems  to  me  any  statements  he  said  Allen  made  would 
belong  in  the  same  category  and  would  be  objectionable. 

THE  COURT:  Is  that  your  objection? 

MR.  WOOD :  That  is  right. 

THE  COURT:  I  will  deny  it. 

(Thereupon  counsel  resumed  their  places  at  the 
trial  table  and  the  following  proceedings  were  had  in 
open  court:) 

BY  MR.  BACON: 

Q  The  last  question  we  asked  was  What  did  Allen  say 
about  the  alley  that  you  were  going  into?  What  did  he  say 
[642]  to  you? 

A  He  said,  “Wait  a  minute;*’  he  said,  “I  will  show  you.” 
Q  He  said  he  would  show  you? 

A  That’s  right. 

Q  And  then  what  happened? 

A  And  he  led  the  way  through  another  alley  around  to 
this  garage. 

Q  After  you  got  to  the  garage  what  did  you  do? 

A  Allen  showed  them  how  to  get  into  the  door,  how  he 
turned  the  lights  on  and  everything. 

Q  Did  you  go  into  the  garage? 

A  Yes,  I  went  in  with  the  officers;  they  carried  me  in. 

Q  What  did  you  do  after  you  got  in  the  garage?  Did 
the  officers  talk  to  you? 

A  Yes,  sir. 

Q  What  did  they  say  to  you? 

A  Asked  me  if  I  had  ever  been  there  before? 

Q  And  what  did  you  tell  them? 

A  I  told  them  No. 
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Q  Did  they  ask  yon  to  show  them  what  yon  did  on  the 
night  of  December  30th  when  yon  were  in  the  garage! 

A  Yes. 

Q  What  did  yon  do  then! 

A  I  didn’t  show  them  anything  becanse  there  wasn’t 
[643]  anything  for  me  to  show  them. 

Q  Didn’t  yon  show  them  where  yon  stood  in  the  corner 
of  the  garage! 

A  No. 

Q  And  waited  for  George  Schomber! 

A  No,  I  didn’t 

Q  Did  yon  show  them  where  yon  picked  np  the  broom 
and  how  yon  broke  it! 

A  No,  I  didn’t 

Q  Did  yon  show  them  how  yon  jumped  in  the  back  of 
the  track  and  hid  when  Douglas  came  m  in  the  conpe! 

A  No,  I  didn’t 

Q  Did  yon  tell  them  at  that  time  that  Allen  said  that 
Donglas  wasn’t  the  man! 

A  No,  I  didn’t 

Q  In  other  words,  as  I  understand  it,  yon  did  nothing 
in  the  Uline  Garage,  is  that  correct! 

A  That  is  correct;  I  don’t  know  anything  abont  it  at  alL 

Q  Yon  didn’t  say  anything  to  anybody  when  yon  were 
in  there! 

A  When  I  was  in  there! 

Q  When  yon  were  in  the  garage  on  this  night  with  the 
police  officers  yon  didn’t  say  a  thing  to  anybody? 

A  They  was  asking  me  questions. 

[644]  Q  What  were  yon  telling  them! 

A  I  was  telling  them  I  didn’t  know  anything  abont  it 

Q  Yon  were  telling  them  yon  didn’t  know  anything 
abont  it! 

A  They  asked  me  if  I  was  in  this  place  and  I  told  them  No. 

Q  Then  what  did  they  ask  yon! 

A  And  they  asked  if  I  hit  the  man  and  I  told  them  No. 

Q  They  asked  yon  if  yon  hit  the  man  and  yon  told  them 
No! 

A  I  told  thorn  No. 

Q  What  else  did  they  ask  yon! 

A  I  can’t  remember  now. 
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Q  But  yon  only  talked  to  the  police? 

A  That’s  right. 

Q  And  yon  didn’t  tell  them  the  story  that  yon  had 
previously  told  the  police  that  night? 

A  No,  I  didn’t 

Q  In  other  words  yon  didn’t  tell  them  the  same  story 
that  yon  had  told  them  when  they  took  down  your  writ¬ 
ten  statement,  is  that  correct? 

A  No,  I  didn’t 
Q  What? 

A  What  yon  say? 

Q  Ton  didn’t  tell  them  the  same  story  there  in  the 

[645]  garage - 

A  (Interposing)  I  didn’t  tell  them  anything  in  the 
garage. 

Q - that  yon  had  pnt  down  in  your  written  state¬ 

ment,  which  is  Government’s  Exhibit  4,  is  that  correct? 

A  That  is  right. 

Q  Was  there  anyone  there  besides  the  police? 

A  A  lady  was  there. 

Q  She  was? 

A  That’s  right. 

Q  Was  this  the  same  lady  that  had  been  at  police  head¬ 
quarters  with  yon? 

A  Yes,  she  was. 

Q  Did  yon  see  any  other  people  there  that  weren’t 
ponce  officers? 

A  I  saw  one  that  wasn’t. 

Q  That  was  Mr.  Miller  who  testified? 

A  Tes,  sir,  kind  of  an  old  fellow. 

Q  And  other  than  that,  there  were  only  police  officers 
there,  is  that  correct? 

A  That  is  right. 

Q  Did  Allen  say  anything  then?  _ 

A  Yes,  he  was  talking  to  the  officers  and  to  the  lady. 

Q  What  did  Allen  say? 

A  I  said  he  was  talking  to  the  officers  and  to  the 

[646]  lady. 

Q  Did  yon  hear  what  he  said? 

A  No,  I  didn’t 
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Q  Was  Mrs.  Kothgeb  there  beside  you  all  the  tune! 

A  Who! 

Q  The  lady. 

A  No,  she  wasn’t  beside  me  all  the  time. 

Q  How  far  was  she  from  you,  as  far  as  you  and  I  are 
apart! 

A  That’s  right 
Q  Any  closer  than  that! 

A  No,  she  wasn’t 

Q  Did  she  appear  to  be  listening  when  the  police  officers 
were  asking  you  questions! 

A  Sometimes  she  was  behind  my  back  and  I  couldn’t  see 
what  she  was  doing. 

Q  Did  she  say  anything  to  you  at  all! 

A  No,  she  didn’t 

Q  Do  you  know  whether  or  not  she  heard  you  say  that 
you  hadn’t  been  in  there  before  and  you  didn’t  do  this! 

A  I  wouldn’t  know  whether  she  heard  it  or  not 
Q  Did  they  beat  you  here  at  the  Uline  Company  garage! 
A  No,  they  didn’t 

Q  After  you  left  the  Uline  Garage  where  did  you  go! 
A  Then  Officer  Furr,  I  think  it  was,  asked  me  for  a 
[647]  pair  of  overalls. 

Q  What  overalls  did  he  ask  you  for! 

A  A  pair  of  overalls  I  was  wearing  on  Saturday. 

Q  What  did  you  tell  him! 

A  I  told  him  out  at  1417  Ninth  St.  N.W. 

Q  Then  what  did  you  do! 

A  He  said  what  address! 

Q  And  what  did  you  tell  him! 

A  I  told  him  1417  Ninth  St.  N.W. 

Q  Then  what! 

A  We  gets  in  the  car  and  goes  up  there  and  gets  the 
overalls. 

Q  And  where  did  you  get  them! 

Q  Allen  gave  them  to  me. 

Q  Where  did  you  get  them  that  night  when  you  went  up 
there  with  Sergeant  Furr! 

A  Out  of  1417  Ninth  Street  underneath  the  steps. 

Q  What  were  they  doing  underneath  the  steps! 
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A  That  is  where  I  put  them  because  I  didn’t  have  time 
to  go  home  and  put  them  in  my  room. 

Q  What  were  you  doing  at  1417  Ninth  Street? 

A  That  is  an  apartment  house. 

Q  Why  did  you  go  in  there  and  put  your  overalls  under 
the  stairs  there? 

A  Because  I  didn’t  have  time  to  go  and  unlock  the 
[648]  door  and  go  upstairs  and  put  them  in  the  room  at 
1427  Ninth  Street. 

Q  You  mean  under  the  stairs  in  the  main  hallway? 

A  That’s  right 

Q  Not  in  somebody’s  apartment? 

A  In  the  main  hallway. 

Q  Just  stuck  back  under  the  stairs? 

A  That’s  right 
Q  What  did  you  do  after  that? 

A  What  did  I  do  after  that? . 

Q  Yes. 

A  Came  back  in  the  car. 

Q  What  did  you  do  after  you  left  where  you  got  your 
overalls? 

A  We  came  back  in  the  car. 

Q  In  the  car? 

A  Yes,  sir. 

Q  And  then  what  happened? 

A  They  taken  me  down  to  No.  1,  I  think  it  is. 

Q  They  took  you  down  to  No.  1? 

A  Yes. 

Q  What  happened  to  you  the  next  day? 

A  The  next  day? 

Q  Yes.  Did  you  have  a  coroner’s  inquest  the  next  day? 
A.  Yes. 

[649]  Q  The  next  morning? 

A  Yes,  we  did. 

Q  Do  you  remember  that? 

A  Yes,  we  .  did. 

Q  And  after  that  did  they  take  you  to  the  jail? 

A  Yes,  they  did. 

Q  And  after  you.  got  to  the  jail  did  you  talk  to  anyone 
there,  any  of  the  officers  at  the  jail? 
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A  This  fellow  that  was  up  here  this  morning,  he  was  ask¬ 
ing  my  name  and  what  was  my  mother’s  name  and  my 
father’s  name. 

Q  That  wasn’t  the  day  you  got  in  the  jail,  was  it? 

A  No,  that  was  a  few  days  later. 

Q  That  was  about  five  days  later,  wasn’t  it? 

A  Something  like  that;  I  can’t  remember. 

Q  That’s  right;  it  was  the  8th  that  he  talked  to  you.  Tou 
got  to  the  jail  on  the  3rd  of  January. 

1  Do  you  remember  talking  to  any  officers  and  did  they  ask 
you  if  you  had  been  mistreated? 

A  No,  I  don’t. 

Q  Do  you  remember  that  you  talked  to  officers  down 
there? 

A  No. 

Q  What? 

A  No,  I  didn’t. 

[650]  Q  Do  you  remember  talking  to  Lieutenant  Korce, 
the  lieutenant  in  charge  of  the  unit  down  there? 

A  No. 

Q  And  no  one,  when  you  got  there  on  January  3rd,  asked 
you  whether  or  not  you  had  been  mistreated,  is  mat  correct? 

A  That’s  right;  no  one  asked  me  that. 

Q  No  one  ever  talked  to  you  about  it? 

A  No. 

Q  Did  a  doctor  examine  you  that  day? 

A  Yes,  he  did. 

Q  Was  it  that  day  he  examined  you  or  the  next  day,  do 
you  remember  which? 

A  We  left — I  think  it  was  the  next  morning. 

Q  It  was  the  next  morning,  I  believe.  Did  you  tell  him 
whether  or  not  you  had  been  beaten? 

A  No.  I  told  him  I  was  suffering  with  my  stomach  sore. 
I  didn’t  tell  him  I  had  been  beaten  or  nothing. 

Q  You  told  him  what? 

A  I  told  him  my  stomach  was  sore  and  was  hurting. 

Q  You  didn’t  tell  him  you  had  been  beaten? 

A  No,  I  didn’t. 

Q  Did  he  ask  you  why  your  stomach  was  sore? 

A  No,  he  didn’t 

Q  He  didn’t? 
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.[651]  A  No.  He  said  What  do  yon  think  is  the  matter 
with  you?  and  I  told  him  just  hurting  me. 

Q  Why  didn’t  you  tell  him  you  had  been  beaten? 

A  I  figured  it  wasn’t  none  of  his  business.  I  would  wait 
until  I  get  in  court  and  say  it. 

Q  Did  he  treat  you  for  your  sore  stomach? 

A  Yes.  I  am  still  taking  treatment  for  it  at  the  hospital 
now. 

Q  You  are  still  taking  treatment  for  it  at  the  hospital 
now? 

A  Yes. 

Q  When  was  the  last  time  you  were  treated? 

A  Sunday  before  last. 

Q  And  do  you  know  the  doctor  that  is  treating  you?  Is  it 
the  same  one  that  examined  you? 

A  No,  it  was  not. 

Q  Oh,  they  have  two  doctors  at  the  jail,  is  that  correct? 

A  Yes,  they  do. 

Q  And  have  you  seen  the  one  that  examined  you  that  day, 
after  you  were  admitted  to  the  jail,  have  you  seen  him  since? 
A  Yes,  I  have. 

Q  Has  he  treated  you  since  for  injuries? 

A  He  operated  on  me  Sunday  before  last. 

[652]  Q  He  operated  on  you? 

A  Yes. 

Q  What  kind  of  an  operation? 

A  A  small  operation  on  my  chest. 

Q  Your  chest? 

A  Yes. 

Q  What  did  he  operate  on  your  chest  for? 

A  He  was  drawing  the  fluid  off  my  chest. 

Q  He  was  drawing  the  fluid  off  your  chest?  What  was 
wrong  with  you? 

A  I  wouldn’t  know. 

Q  You  wouldn’t  know? 

A  They  took  X-rays. 

Q  They  took  X-rays  of  you? 

A  Yes. 

Q  And  did  you  have  pleurisy? 

A  I  don’t  know  what  it  is. 


Q  What? 

A  He  didn’t  tell  me  what  it  is.  He  took  X-rays  and 
started  working  on  me. 

Q  Do  you  remember  talking  to  that  man  that  was  on  the 
stand  here  this  morning,  Mr.  Graff,  down  in  the  jail? 

A  That’s  right. 

Q  Do  you  remember  him  asking  you  about  your  father 
and  mother  and  so  forth? 

[653]  A  That’s  right. 

Q  Did  he  ever  ask  you  to  make  a  statement  concerning 
this  offense? 

A  No,  he  didn’t. 

Q  He  didn’t  take  a  statement  from  you  concerning  this 
offense? 

A  No,  he  didn’t 

Q  And  you  didn’t  tell  him  anything  that  happened  on 
the  day  of  December  30th? 

A  No. 

Q  What? 

A  No. 

Q  Did  you  tell  him  you  were  in  this  garage  with  Allen? 

A  No,  I  didn’t. 

Q  Did  you  tell  him  you  struck  Schomber  with  the  broom 
and  then  Allen  struck  him? 

A  No,  I  didn’t. 

Q  You  heard  him  testify  here  this  morning? 

A  I  heard  him  testify. 

Q  And  what  he  was  testifying  was  not  the  truth? 

A  It  was  not  the  truth. 

MB.  MILLER:  Your  Honor,  I  will  have  to  object  to 
that,  in  fairness  to  the  defendant.  He  asked  him  did  he 
hear  a  witness  testify,  and  was  that  the  truth  or  not. 

I  asked  the  same  question  the  other  day  and  Yoxir 
[654]  Honor  stopped  me. 

THE  COURT :  I  would  have  stopped  this  if  it  had  been 
timely. 

MR.  BACON :  I  will  withdraw  it 

THE  COURT:  And  you  will  ignore  it  ladies  and  gentle¬ 
men  of  the  jury. 
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BY  MB.  BACON: 

Q  When  yon  got  to  the  jail  on  January  3rd,  or  perhaps 
it  was  the  4th,  did  you  sign  a  statement  to  the  effect  that 
you  hadn’t  been  mistreated? 

A  No,  sir,  I  didn’t 

Q  Did  you  sign  anything? 

THE  COURT :  Where  and  when  is  this? 

MR.  BACON:  This  is  the  morning,  I  believe.  Your 
Honor,  of  January  3rd;  it  possibly  could  have  been  the 
4th,  but  it  could  have  been  one  of  those  days,  the  day 
he  was  admitted  to  the  jail. 

THE  COURT:  Do  you  remember  whether  you  signed 
any  paper  on  either  the  3rd  or  4th  of  January  when  you 
went  to  the  jail? 

THE  WITNESS:  Yes,  I  signed  some  papers  there. 

BY  MR.  BACON: 

Q  You  told  us  that  you  went  over  to  the  Uline  Oarage, 
or  in  the  vicinity  of  the  Uline  Garage,  on  December  30th 
with  Allen,  in  this  statement? 

A  That’s  right 

[655]  Q  What  did  you  go  over  there  for?  Why  did 
you  go  over  to  Uline  Garage  about  dark? 

A  We  goes  over  there  in  a  taxicab.  Allen  said  he  was 
going  there  to  meet  a  fellow  before  he  got  off  from  work  to 
pick  up  two  girls  to  take  to  the  basketball  game. 

Q  Allen  didn’t  tell  you  he  was  going  over  there  to 
collect  some  money,  did  he? 

A  No,  he  didn’t 

Q  Didn’t  you  tell  the  police  that  Allen  said  he  was 
going  over  there  to  collect  some  money? 

A  No,  I  didn’t. 

Q  And  when  you  got  over  there  he  mentioned  he  was 
going  to  rob  the  man? 

A  No,  sir. 

Q  You  didn’t  tell  that  to  the  police ? 

A  No,  sir. 

Q  Even  after  they  beat  you  you*  didn’t  tell  them? 

A  No,  sir. 

Q  How  long  did  you  plan  to  stay  over  there? 

A  Over  where? 
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Q  Uline  Garage? 

A  We  didn’t  stay  over— -we  didn’t  stay  over  there  very 
long  because  I  caught  a  cab  and  come  back 

Q  Why  did  yon  come  back  without  Allen? 

A  He  said  he  was  going  to  wait  on  this  man  until  he 
[656]  got  off  from  work. 

Q  That  man  had  got  off  from  work,  hadn’t  he?  Wasn’t 
that  George  Boddie  that  he  went  over  to  see? 

A  I  don’t  know  who  it  was — a  man  that  was  cutting  ice, 
he  said. 

Q  When  did  he  give  you  this  paper  to  go  over  to  see 
about  the  job? 

A  The  week  before. 

Q  That  would  be  the  Saturday  before? 

A  Yes,  sir. 

Q  That  you  went  over  there  with  him? 

A  That  is  right. 

Q  Who  did  he  tell  you  to  see  about  the  job? 

A  He  didn’s  say  who  to  see  over  there. 

Q  Did  he  tell  you  where  to  go? 

A  He  gave  me  the  address  3rd  and  M  Northeast 

Q  Did  he  tell  you  he  would  meet  you  and  show  you 
where  to  go? 

A  No,  he  didn’t 

Q  What  time  were  you  supposed  to  go  over  there? 

A  I  was  supposed  to  be  over  there  about  5  o’clock,  he 
said — in  the  morning. 

Q  Five  o’clock  in  the  morning?  Did  you  ever  go  over 
there? 

A  No,  I  didn’t 

[657]  Q  I  hate  to  be  repetitious,  I  don’t  remember 
exactly  what  you  said. 

What  time  was  it  that  you  caught  this  cab  to  go  to 
TJline’s,  if  you  remember?  Can  you  give  us  the  time? 

A  We  didn’t  catch  no  cab  to  go  to  mine’s. 

Q  I  mean  when  you  went  over  to  3rd  and  L,  you  and 
Allen,  what  time  did  you  catch  this  cab? 

A  I  wouldn’t  know  what  time  it  was.  It  was  before  dark. 

Q  Just  about  five? 

A  I  wouldn’t  say  what  time  it  was.  I  didn’t  look  at 
the  dock  to  see  what  time  it  was. 
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Q  How  much  had  you  had  to  drink  prior  to  your  catch¬ 
ing  that  cab? 

A  I  would  say  about  a  third  of  a  pint 
Q  About  one  third  of  a  half  pint? 

A  I  drank  a  half  pint  that  morning  and  then  me  and 
another  boy  chipped  in  later  that  day  and  buys  another 
half  pint 

Q  And  that  would  be  about  a  pint  you  had  had  before 
you  got  in  the  cab? 

A  Just  about  a  pint — not  quite  a  pint 
Q  Did  you  have  any  conversation  with  the  cab  driver 
going  over? 

A  Yes,  I  did. 

What  was  that  conversation? 

[658]  A  He  asked  me  about  some  money  I  owed  him. 
Q  Did  you  owe  him  any  money? 

A  Yes,  I  did. 

Q  How  much  did  you  owe  him? 

A  I  owed  him  quite  a  bit. 

Q  And  what  did  you  tell  him? 

A  I  told  him  Don’t  worry  about  it,  he  would  get  it 
later  on. 

Q  And  when  was  he  going  to  get  it  later  on? 

A  When  he  caught  me  out 
Q  When  he  caught  you  out,  when  would  that  be? 

A  Probably  next  year  or  four  years  later. 

Q  You  remember  having  that  conversation  with  him? 

A  Yes,  I  do. 

Q  What  time  did  you  arrive  over  there?  Would  you 
say  10  minutes  after  you  left,  15  minutes,  or  what? 

A  I  wouldn’t  know,  because  we  made  a  stop  for  stop¬ 
lights  and  signs  and  things. 

Q  About  15  minutes? 

A  We  was  busy  talking,  I  wouldn’t  know. 

Q  Was  it  after  dark  when  you  got  over  there? 

A  They  had  lights  on. 

Q  They  had  lights  on? 

A  Some  cars  had  lights  on  and  some  cars  didn’t 
Q  How  long  did  you  stay  there  before  you  came  back 
uptown? 
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[659]  A  After  we  drank  a  half  pint  of  whiskey  I  told 
Allen,  “I  am  going  back  because  I  am  not  going  to  wait 
for  the  man  to  get  off  from  work  with  you.” 

Q  How  long  would  say  you  stayed  down  in  the  vicinity  of 
3rd  and  M  or  K  that  night  before  you  went  back  up  town! 

A  About  5  minutes,  something  like  that,  5  or  10  minutes. 
Q  Could  it  have  been  longer  than  5  or  10  minutes,  sir? 

A  It  might  have  been  a  little  longer. 

Q  What? 

A  I  would  say  between  5  and  15  minutes. 

Q  Between  5  and  15  minutes? 

A  Yes,  sir.  It  wasn’t  no  longer  than  that  anyway. 

Q  It  wasn’t  any  longer  than  that? 

A  No. 

Q  In  other  words,  you  drank  a  bottle  of  soda  pop? 

A  That’s  right 

Q  And  then  walked  down  to  3rd  and  K? 

A  That’s  right 

Q  And  you  bought  a  half  pint  of  whiskey? 

A  That’s  right 

Q  And  you  came  back  up  to  3rd  and  L? 

A  Came  back  to  the  alley  there. 

Q  You  came  back  to  the  alley  there  and  each  of  you 
[660]  had  a  drink  out  of  that  bottle? 

A  That’s  right 
Q  Then  what  did  you  do? 

A  Then  we  stood  there  and  talked  awhile  and  I  told 
Allen  that  I  am  going  back  uptown  and  I  catches  a  cab  at 
3rd  and  K  and  come  back  up  to  Ninth  and  went  on  west 
Q  After  you  had  had  this  other  drink  there  in  the  alley 
were  you  drunk  at  that  time? 

A  No,  I  wasn’t  drunk. 

Q  Do  you  remember  what  happened? 

A  Yes,  I  knew  what  happened. 

Q  Do  you  remember  catching  the  cab? 

A  Yes,  sir. 

Q  Do  you  remember  going  back  uptown? 

A  That’s  right 

Q  And  where  did  you  go  when  you  went  back  uptown? 

A  I  stayed  up  on  Ninth  and  0  for  the  rest  of  the  night 
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Q  Are  yon  the  same  Frank  Proctor  who  on  August  3, 
1944  was  found  guilty  of  assault  and  given  $50  or  60  days? 

A  No,  sir. 

Q  Are  you  the  same  Frank  Proctor  who  on  March  31, 

1946,  was  found  guilty  of  assault  and  given  180  days? 

A  Yes,  I  am. 

Q  Are  you  the  same  Frank  Proctor  who  on  Octjnfjjk  24, 

1947,  was  found  guilty  of  petty  larceny  and  given  six 
months! 

[661]  A  Yes. 

Q  Are  you  the  same  Frank  Proctor  who  on  July  27, 1950, 
was  found  guilty  of  assault  and  given  90  days! 

A  90  days! 

Q  Last  year. 

A  Yes. 

MB.  BACON :  No  further  questions. 

CROSS  EXAMINATION 
BY  MB.  WOOD: 

Q  Mr.  Proctor,  after  you  left  Allen  at  3rd  and  M  is  that 
where  you  left  him  on  Saturday! 

A  That’s  right 

Q  When  was  the  next  time  that  you  saw  him! 

A  The  next  time  I  saw  him! 

Q  Yes. 

A  The  next  time  I  saw  Allen  was  around  8 :30  or  9  o’clock 
that  Saturday  night 
JQ  The  same  Saturday! 

A  Yes,  sir. 

Q  Did  you  see  him  on  Sunday! 

A  On  Sunday! 

Q  Yes. 

A  I  can’t  remember  if  I  did. 

Q  Did  you  see  him  on  Monday! 

A  Yes,  I  did. 

[662]  Q  Where  did  you  see  him  on  Monday! 

A  Allen  seen  me  on  Monday  at  Ninth  and  O  Northwest 
Q  When  you  saw  Allen  there  at  Ninth  and  O,  did  you 
pay  him  at  that  time  $3  that  you  owed  him! 

A  Pay  him! 
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Q  Yes. 

A  No,  I  didn’t 

Q  Did  yon  owe  him  $3  ? 

A  No,  I  didn’t 

Q  Yon  didn ’t  give  him  any  money  at  9th  and  O  on  Monday 
evening? 

A  No,  sir. 

Q  What  time  was  that,  Mr.  Proctor,  when  yon  saw  him 
on  Monday  at  9th  and  0? 

A  I  wonld  say  around  10  o’clock,  somewhere  I  guess  it 
was. 

THE  COUBT:  At  10  o’clock  Monday  morning? 

THE  WITNESS:  I  can  guess  at  it,  I  am  not  sure. 

THE  COUBT :  But  it  was  in  the  morning  on  Monday? 

THE  WITNESS :  Yes,  sir. 

BY  MB.  WOOD:  •’ 

Q  Are  yon  sure  that  was  in  the  morning,  Mr.  Proctor, 
on  Monday? 

A  I  am  not  for  sure ;  I  think  it  was  in  the  morning. 

Q  Did  yon  have  any  conversation  with  him  then? 

[663]  A  No,  I  didn’t 

Q  Did  yon  say  anything  to  him  about  what  happened 
at  Uline’s  on  Saturday? 

A  Later  on,  after  he  passed  by  and  came  back,  Allen 
told  me  that  I  should  have  stayed  there  with  him. 

Q  And  is  that  all  that  was  said  about  Uline’s? 

A  Yes,  it  was. 

Q  That  Allen  said  to  yon  at  that  time  that  yon  should 
have  stayed  there  with  him? 

A  Yes,  sir. 

Q  And  did  Allen  say  anything  to  yon  then  about  Uline’s 
other  than  what  yon  have  related? 

A  No. 

Q  Did  yon  ever  tell  him  on  Monday  evening  that  yon 
were  in  the  Uline  Garage  and  that  yon  committed  an  assault 
on  Mr.  Schomber — not  calling  him  by  name,  of  course — and 
that  yon  got  certain  money  from  Schomber? 

A  That  I  told  him? 
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Q  Yes. 

A  No.  He  told  me  that  that  Tuesday,  or  Monday,  one 
of  the  two;  that’s  what  Allen  told  me. 

Q  Did  yon  say  anything  to  Allen  on  that  Monday  that 
if  Allen  said  anything  to  the  police  that  yon  were  going 
to  tell  the  police  that  he  was  there  T 

A  X  don’t  understand  yon. 

[664]  Q  I  say  at  the  time  yon  had  the  conversation  on 

Monday  at  9th  and  0 - 

MB.  YASELLT :  What  timet 

MB.  WOOD:  He  said  I  think  it  was  in  the  morning,  Mr. 
Yaselli. 

BY  MB.  WOOD: 

Q  Did  yon  at  that  time  tell  Allen  that  if,  after  there  had 
been  discussion  of  the  happenings  at  Uline,  then  yon  then 
said  to  Allen  that  if  yon  say  anything  to  the  police  about 
this,  I  am  going  to  tell  them  that  yon  were  there!  Did  yon 
make  that  statement  to  Allen? 

A  No,  sir. 

MB.  WOOD :  I  have  no  further  questions. 

MB.  BACON :  I  have  one  further  question. 

THE  COUBT :  Very  well. 

CBOSS  EXAMINATION 
BY  MB.  BACON: 

Q  Mr.  Proctor,  in  just  answering  Mr.  Wood’s  question, 
did  yon  say  yon  saw  Allen  again  that  night? 

A  Yes,  I  saw  him  about  8:30  or  9  o’clock. 

Q  And  where  did  yon  see  him,  sir? 

A  At  9th  and  0,  Northwest 

Q  Are  yon  sure  yon  didn’t  see  him  down  around  Uline’s 
Arena? 

A  No,  sir.  I  said  at  9th  and  0  Northwest 

[665]  Q  And  he  was  at  9th  and  0  Northwest  that 
Saturday  night,  December  30,  about  8:30  or  9  o’clock? 

A  That’s  right 

Q  And  yon  didn’t  see  him  at  mine’s  Arena  at  a  base¬ 
ball  game? 

A  No;  I  didn’t  go;  I  stayed  home. 
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Q  But  you  saw  him  at  8:30  or  9  o’clock  at  9th  and  Of 

A  That  is  correct 

MR.  BACON:  No  further  questions. 

MR.  YASELLI :  May  we  approach  the  bench? 

THE  COURT:  Yes. 

(Thereupon  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows:) 

MR.  YASELLI:  I  want  to  state  that  I  am  in  an  em¬ 
barrassing  position  here  with  this  man,  because  he  denies 
ever  having  had  anything  to  do  with  it,  and  the  story  that 
he  told  me  is  entirely  different.  Now,  I  don’t  know  how 
I  can  properly  defend  him  under  the  circumstances. 

THE  COURT:  Well,  sir,  counsel  can  only  take — I  as¬ 
sume  you  mean  by  that  he  told  you  what  you  related  in  your 
opening  statement 

MR.  YASELLI :  Yes,  exactly. 

THE  COURT:  And  he  has  now  shifted  from  that  po¬ 
sition. 

MR.  YASELLI:  Yes,  sir. 

[666]  THE  COURT:  What  is  your  specific  question? 

MR.  YASELLI :  Well,  I  wanted  to  get  your  advice  as  to 
what  should  be  my  conduct  in  the  matter. 

THE  COURT:  I  can’t  answer  you  any  further,  sir.  I  did 
the  best  I  could  to  indicate  every  particular  of  the  question 
that  he  had  with  reference  to  the  question  of  liquor. 

MR.  YASELLI :  Yes,  Your  Honor  tried  to  bring  it  out  as 
much  as  possible,  but  his  testimony  is  entirely  different 
from  what  he  told  me.  So  I  don’t  think  I  will  re-examine 
him  any  further. 

THE  COURT :  I  will  tell  you  what  I  will  do ;  let’s  recess 
for  5  minutes  to  give  you  an  opportunity  to  think  it  over 
and  see  if  there  is  anything  further  you  can  do,  and  we  can 
come  to  the  bench  and  you  can  either  conclude  or  ask  further 
questions  of  him  as  you  think  the  facts  warrant 

MR.  YASELLI:  Very  well 

(Thereupon  counsel  resumed  their  places  at  the  trial 
table  and  the  following  proceedings  were  had  in  open 
court:) 
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THE  COUBT  :  Ladies  and  gentlemen,  we  are  going  to 
recess  for  a  period  of  5  minntes.  We  will  come  back  at 
20  minntes  of  fonr.  Please  observe  the  admonition  here¬ 
tofore  given. 

(Short  recess.) 

MR  YASELLI :  I  have  no  redirect  examination. 

THE  COURT :  Does  anybody  have  any  questions  t 

[667]  (No  response.) 

THE  COURT :  Did  I  understand  yon,  Mr.  Proctor,  to  say 
that  you  left  the  vicinity  of  3rd  and  M  Streets  about  15 
minutes  after  you  got  there! 

THE  WITNESS:  Yes,  sir. 

THE  COURT :  And  that  you  left  in  a  cab! 

THE  WITNESS:  Yes,  sir. 

THE  COURT :  Do  you  recall  the  name  of  the  cab  or  the 
man  driving  the  cab! 

THE  WITNESS:  No,  sir,  I  don’t 

THE  COURT:  Where  did  you  go  after  you  got  into  the 
cab! 

THE  WITNESS :  Back  to  9th  and  0  Northwest 

THE  COURT :  Did  you  go  anywhere  elsi^ther  than  9th 
and  0! 

THE  WITNESS:  No,  sir,  I  didn’t 

THE  COURT :  When  did  you  put  your  overalls  at  1417 
Ninth  Street! 

THE  WITNESS:  My  overalls! 

THE  COURT:  Your  overalls. 

THE  WITNESS:  I  didn’t  have  no  overalls. 

THE  COURT :  Didn’t  you  say  you  had  some  overalls  that 
you  placed  at  1417  Ninth  Street! 

THE  WITNESS:  That  was  when  the  detectives  came 
down — taken  me  down  to  1417  Ninth  Street  to  get  the  over¬ 
alls. 

THE  COURT:  You  didn’t  put  those  overalls  there  on 
[668]  Saturday,  December  30th! 
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THE  WITNESS:  No,  sir,  I  didn’t 

THE  COURT:  You  came  back  to  9th  and  0  in  a  cab. 

THE  WITNESS:  That’s  right 

THE  COURT:  The  driver  you  don’t  know. 

THE  WITNESS :  No,  sir,  I  don’t 

THE  COURT:  And  then  you  stopped  in  the  vicinity  of 
9th  and  0? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  And  you  stayed  there? 

THE  WITNESS:  Yes,  sir. 

THE  COURT :  And  while  you  were  staying  there  at  about 
8 :30  or  9  o’clock  you  saw  Allen  again? 

THE  WITNESS:  Yes,  sir. 

MR.  BACON :  If  Your  Honor  please,  I  would  like  to  ask 
one  further  question  to  clarify  something. 

THE  COURT :  Very  well. 

BY  MR.  BACON: 

Q  Mr.  Proctor,  it  is  my  understanding  that  you  testified 
that  the  day  you  were  committed  to  the  jail  that  no  one 
talked  to  you  about  whether  or  not  you  had  been  mis¬ 
treated  by  the  police ;  is  that  correct? 

A  That  is  right 

Q  And  when  you  were  admitted  to  the  jail,  or  at  any  time 
since  you  have  been  in  the  jail,  did  you  sign  any  paper 
[669]  saying  that  you  had  not  been  mistreated? 

A  I  don’t  remember  signing  any. 

Q  You  don’t  remember? 

A  No,  I  don’t 

Q  Would  you  remember  if  you  signed  a  paper  stating 
that  you  had  not  been  mistreated,  if  you  had  signed  it? 

A  Yes,  I  would. 

Q  And  you  don’t  remember  signing  any  paper? 

A  I  don’t  remember  signing  any. 

THE  COURT :  I  think  you  ought  to  be  advised,  I  do  not 
believe  you  were  listening  when  I  asked  him  if  he  had  signed 
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some  papers  at  the  jail,  and  what  I  understood  yon  to  say 
was  that  yon  had. 

THE  WITNESS:  I  had  signed  some  papers  but  not  the 
paper  he  was  talking  about 

THE  COTJBT:  I  don’t  think  he  was  listening  when  yon 
answered  my  question.  Ton  said  yon  had  signed  some 
papers  bnt  not  the  one  he  was  talking  abont 

THE  WITNESS:  That  is  right. 

THE  COURT:  Is  that  all? 

(No  response.) 

THE  COURT:  Have  yon  any  statement  yon  want  to 
make? 

THE  WITNESS:  No,  I  haven’t 

MR  BACON :  The  Government  has  no  farther  questions, 
Your  Honor. 

[670]  MR.  MILLER:  That  is  all 

THE  COURT:  All  right  Yon  may  step  down. 

(Witness  excused.) 

MR.  YASELLI:  I  rest,  Your  Honor. 

THE  COURT:  Very  well. 

MR.  WOOD:  Does  Your  Honor  prefer  me  to  come  to  the 
bench? 

THE  COURT:  Yes. 

(Thereupon  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury,  as 
follows:) 

MR.  WOOD:  Your  Honor,  I  have  two  witnesses  that  I 
want  to  put  on  before  we  put  Allen  on  the  stand.  One  of 
them  is  a  preacher  who  has  been  here  all  day,  and  I  allowed 
him  to  go  at  1:30  because  he  had  a  funeral  and  I  would  like 
to  start  off  with  him.  * 

THE  COURT:  What  is  he? 

MR.  WOOD:  He  is  merely  a  character  witness. 

THE  COURT:  We  don’t  have  to  wait  for  him,  do  we? 

MR.  WOOD:  We  don’t  have  to. 
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THE  COURT :  Would  there  be  any  objection  to  breaking 
inf 

MR.  BACON:  No  objection. 

THE  COURT:  Suppose  we  do  as  much  as  we  can.  We 
have  lost  a  lot  of  time  this  morning,  of  course  through  no 
fault  of  yours,  Mr.  Wood. 

[671]  MR.  BACON:  The  Government  would  have  no 
objection  to  Mr.  Wood  breaking  in  at  any  time  with  the 
character  witness. 

MR.  WOOD:  Then  I  have  another  witness  who  is  down¬ 
stairs  in  the  cell  block  and  I  would  like  to  bring  him  up. 

THE  COURT:  What  is  his  name! 

MR.  WOOD:  Jessie  Hagans. 

THE  COURT:  How  long  is  this  man  going  to  be? 

MR.  WOOD:  This  will  be  very  short  I  just  want  to  ask 
him  about  one  particular  situation. 

May  I  speak  to  Your  Honor  with  reference  to  Allen’s 
testimony?  He  will  be  our  next  witness.  I  would  prefer  not 
to  have  his  testimony  interrupted. 

THE  COURT:  All  right;  I  think  we  will  take  our  recess 
when  you  have  finished  with  this  witness. 

MR.  WOOD :  Unless  Your  Honor  objects  to  that  Of  course 
we  will  start  with  him,  but  I  would  rather  that  it  waited 
unless  Your  Honor  feels  otherwise. 

THE  COURT:  I  think  we  will  probably  recess  shortly;  it 
is  near  four  o’clock. 

(Thereupon  counsel  resumed  their  places  at  the  trial 
table  and  the  following  proceedings  were  had  in  open 
court:) 

EVIDENCE  ON  BEHALF  OF  THE  DEFENDANT 

ALBERT  ALLEN 

Thereupon 

JESSIE  LEWIS  HAGANS 

was  called  as  a  witness  and  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

[672]  DIRECT  EXAMINATION 
BY  MR.  WOOD: 


your  full  name,  please  ? 

A  Jessie  Lewis  Hagans. 

Q  Mr.  Hagans,  are  you  presently  confined  in  the  D.'  C. 
jail? 

A  Yes,  I  am. 

Q  And  did  there  come  a  day  last  week  when  you  had 
occasion  to  be  in  the  cell  block  down  here  in  this  building? 

A  I  thought  it  was  upstairs,  I  think  in  the  other  court 
across  the  street. 

Q  It  was  not  in  this  building? 

A  No,  sir. 

Q  Will  you  tell  us,  please,  whether  or  not  Allen  and  Proc¬ 
tor  happened  to  be  in  the  same  room  with  you  on  that  oc¬ 
casion? 

A  Yes. 

Q  And  were  you  conversing  with  or  in  the  presence  of 
Allen  and  Proctor? 

A  Yes. 

Q  Did  there  come  a  time  during  that  conversation  that 
you  discussed  the  charge  that  was  against  these  two  men? 

A  Yes. 

Q  Will  you  tell  us  whether  or  not  Allen  said  anything 
[673]  to  you  concerning  the  matter. 

MB.  YASFJJJ:  Unless  it  was  in  the  presence  of  Proctor 


(Thereupon  counsel  approached  the  bench  and  con¬ 
ferred  with  the  court,  out  of  the  hearing  of  the  jury, 
as  follows:) 

MR.  WOOD:  Your  Honor  is  going  to  say  this  is  self- 
serving — 

THE  COURT:  I  don’t  know,  but  I  thought  we  had  better 
find  out  what  it  is  because  it  might  be  prejudicial  to  one 
of  them,  and  if  it  is,  and  isn’t  admissible,  we  would  rather 
avoid  it. 

MR.  WOOD:  Yes.  I  expect  this  witness  to  testify  that  as 
he  has  already  indicated  that  three  or  more  people  were 
together  in  the  cell  block,  but  with  particular  reference  to 
these  defendants,  that  they  were  discussing  among  each 
other  the  charges  that  were  pending  against  those  who  were 
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involved.  That  this  witness  said  that  Proctor,  when  he  dis¬ 
covered  that  they  were  in  the  same  case  and  after  they  had 
discussed  this  case - 

THE  COURT:  This  witness  said  to  Proctor? 

MR.  WOOD:  Yes,  sir — no,  let  me  see — no,  he  said  first  to 
Allen,  he  said  to  Allen,  “Why  don’t  you  cut  your  buddy 
loose  ? ’  9  meaning,  I  suppose,  that  he  should  make  some  state¬ 
ment  that  would  let  P“roctor  out 

That  Allen  at  that  time  said  to  him,  in  Proctor  ’s  presence, 
that  “Proctor  is  the  one  who  should  cut  me  loose.” 

[674]  He  will  further  testify  that  Proctor  made  no 
answer  to  that  statement 

That  there  was  further  conversation  wherein  Allen  said 
he  was  not  at  Uline’s;  that  he  had  nothing  to  do  with  it, 
in  the  presence  of  Proctor,  and  that  Proctor  made  no  reply 
to  Allen’s  statement 

MR.  CONLTFF :  That  is  purely  a  self-serving  declara¬ 
tion. 


THE  COURT :  You  object? 
ME.  CONLIFF:  I  do. 


THE  COURT:  That  is  all  you  would  expect  to  prove 
by  this  witness? 

MR.  WOOD:  Yes,  and  I  expect  Your  Honor  is  going 
to  go  along  with  Mr.  Conliff’s  objection. 

THE  COURT :  I  don’t  see  how  I  can  help  it 

MR.  WOOD:  I  would  like  the  record  to  show  this,  that 
we  didn’t  treat  it  so  much  as  being  self-serving  with  re¬ 
spect  to  Allen,  but  we  rather  viewed  it  that  Proctor  at 
that  time  should  have  made  a  statement  after  hearing  what 
Allen  said,  and  that  Proctor  made  no  statement  after  Allen 
had  said  in  his  presence  that  he  was  not  there  and  Proctor 
was  the  one  who  should  cut  him  loose - 


THE  COURT:  I  don’t  think  there  was  any  duty  on  him 
to  speak  at  that  time. 

MR.  WOOD:  All  right 

THE  COURT:  That  is  all  you  would  prove? 

[675]  MR.  WOOD:  That  is  all. 

THE  COURT:  And  you  prefer  to  quit  before  going  far¬ 
ther  with  your  case? 
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*  MB.  WOOD:  That  is  right. 

'  (Thereupon  counsel  resumed  their  places  at  the  trial 

table  and  the  following  proceedings  were  had  in  open  ; 
court:) 

THE  COURT:  In  view  of  what  transpired  at  the  bench,  j 

*  there  is  nothing  further  of  this  witness,  Mr.  Wood? 

’  MB.  WOOD:  No,  Your  Honor. 

THE  COURT :  You  may  be  excused. 

(Witness  excused.) 

*  THE  COTJBT :  We  are  going  to  recess  at  this  time,  ladies 
and  gentlemen,  until  tomorrow  morning  at  10  o’clock.  j 

I  say  to  you  now,  speak  to  no  one  about  this  case ;  permit  i 
no  one  to  speak  to  you  about  this  case ;  do  not  talk  amongst 
yourselves  with  reference  to  this  case ;  ignore,  if  by  chance 
anything  appear  in  the  newspaper  pertaining  to  Hie  case, 
and  even  more  remotely,  on  tne  air.  I  repeat  to  you,  that  ; 
is  important 

If  anyone  should  approach  you  from  any  angle  with 
reference  to  this  case  you  will  make  that  fact  known  to  the 
Clerk,  who  in  turn  will  advise  the  Court  and  counsel,  and ! 
with  that  admonition  you  are  excused  to  return  to  this 
court  room  tomorrow  morning  at  10  o’clock. 

[676]  (Thereupon  at  4  o’clock  pan.  the  trial  was  j 
recessed  until  Thursday  morning  April  26,  1951,  at  10 
o’clock.) 

[677]  Washington,  D.  C.,  | 

April  26, 195L  j  j: 

The  trial  of  the  above-entitled  action  was  resumed  at  j; 
10:00  o’clock  ajn.,  before  Honorable  Bichmond  B.  Keech, 
and  a  jury. 

.  1 

[679]  PBOCEEDINGS  j 

THE  COURT :  Are  you  ready,  gentlemen?  ; 

MB.  WOOD:  Yes,  Your  Honor. 

i  ! 

Will  Your  Honor  indulge  me  just  a  minute,  please? 

THE  COTJBT:  Yes,  sir.  | 

.  i  !  i 

MB.  YASELLI:  May  we  approach  the  bench.  Your 
Honor? 


'  h 
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THE  COURT:  Yes. 

.  (Thereupon,  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows:) 

MR.  YASELLI:  Your  Honor,  I  thought  that  the  best 
solution  for  this  case  at  the  present  time - 

THE  COURT:  The  what,  sir? 

MR.  YASELLI:  The  best  solution  to  this  case  at  the 
present  time,  in  view  of  Proctor’s  testimony,  and  what  I 
know,  of  course,  is  the  turning  point,  that  I  am  inclined 
to  believe  that  he  is  not  of  sound  mind,  and  I  think  at 
this  time  it  would  be  proper  to  make  a  motion  for  with¬ 
drawal  of  a  juror  and  have  him  sent  to  Gallinger  for  mental 
examination. 

MR.  CONUFF :  May  I  make  a  statement,  if  the  Court 
please? 

THE  COURT:  Yes. 

MR.  CONLTFF :  The  Government,  prior  to  trial  of  this 
case,  as  we  try  to  do  in  every  case,  when  this  man  was  held 
for  the  action  of  the  Grand  Jury,  where  it  appeared  the 
[680]  Grand  Jury  might  return  an  indictment  of  murder 
in  the  first  degree,  requested  psychiatrists  to  examine  this 
defendant.  Two  psychiatrists  at  St  Elizabeth’s  Hospital, 
we  have  copies  of  the  reports  here,  Dr.  Taubb  and  Dr. 
Paul,  psychiatrists  attached  to  St  Elizabeth’s  Hospital, 
under  date  of  January  22nd,  1951,  advised  the  Superinten¬ 
dent  of  St  Elizabeth’s,  Dr.  Winfred  Overholser,  that  they 
examined  Proctor  at  the  D.  C.  Jail  January  18  and  17, 
1951,  and  now  quoting  from  their  conclusion,  they  are  “of 
the  opinion  this  man  is  without  psychosis,  and  is  competent 
to  consult  with  legal  counsel,”  at  the  time  of  their  examina¬ 
tion  and  that  report  was  transmitted  to  our  office. 

MR.  YASELLI:  That  was  in  January,  and  I  feel  pretty 
certain  that  he  is  not  acting  under  his  free  will  at  the  pres¬ 
ent  time,  and  he  is  doing  what  is  against  his  own  interests 
and  therefore  he  can’t  be  of  sound  mind. 

THE  COURT:  You  have  told  the  Court  all  that  you 
know? 

MR.  YASELLI:  Yes. 

THE  COURT :  I  will  deny  your  motion,  then.  i 


MB.  CONLIFF :  I  think  as  long  as  we  have  indicated  this 


other  one,  made  this  indication  to  Mr.  Yaselli,  I  should  also 
indicate  to  Mr.  Wood  we  made  a  similar  examination,  or 
had  a  similar  examination  made  of  the  defendant  Allen, 
and  the  doctors  reached  the  same  conclusion.  I 

MB.  WOOD:  Sure. 

[681]  MB.  CONLIFF :  And  these  reports  are  available 
to  counsel  for  either,  if  they  care  to  read  them. 

(Thereupon,  counsel  returned  to  their  places  at  the 
trial  table,  and  the  following  proceedings  were  had  in 


open  court.) 

MB.  WOOD:  May  we  proceed,  Your  Honor!  £ 

THE  COUBT:  Yes. 

ALBEBT  ALLEN 

one  of  the  defendants,  appeared  as  a  witness  in  his  own 
behalf  and,  Having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

DIBECT  EXAMINATION 
BY  MB.  WOOD:  j  '  ./ 

Q  I  want  you  to  keep  your  voice  up  so  that  the  two  ladies 


sitting  on  the  end  down  here  may  hear  you,  and  I  want 
to  speak  slowly  so  that  everything  you  say  may  be  un 


stood. 

Will  you  give  us,  please,  your  full  name! 

A.  Albert  Allen. 

[682]  Q  Where  do  you  live,  Mr.  Allen? 

A  247  Warren  Street,  Northeast 
Q  And  how  old  are  you! 

A  23. 

Q  And  where  were  you  born,  in  the  District  of  Columbia? 
A  No,  I  wasn’t 

Q  Where  were  you  bom! 

A  Greenville,  South  Carolina. 

Q  And  how  old  were  you  when  you  came  to  the  District 
of  Columbia! 

A  I  don’t  know  exactly.  I  have  been  here  about  seven  or 
eight  years,  I  think. 

Q  Did  you  go  to  school  here  in  the  District! 
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A  No,  I  didn’t 

!  Q  Did  you  go  to  school  in  South  Carolina? 

A  South  Carolina. 

Q  At  what  grade  did  you  terminate  your  schooling  there, 
Mr.  Allen? 

A  Third  grade. 

Q  Now,  at  the  time  you  were  arrested,  where  were  you 
employed? 

A  Uline  Ice  Company. 

Q  And  how  long  had  you  worked  for  the  Uline  Ice  Com¬ 
pany? 

A  Off  and  on  for  about  five  years. 

[683]  Q  What  did  you  do  up  there? 

A  Truck  driver,  ice  cube  cutter. 

Q  While  you  were  there,  did  you  ever  make  any  C.OJ). 
deliveries? 

A  Yes,  I  did. 

Q  And  can  you  tell  us  how  often  you  made  those  de¬ 
liveries? 

A  Practically  every  day. 

Q  Now,  coming  up  to — let  me  ask  you  this  first  You 
know  Frank  Proctor  who  is  seated  here,  do  you  not? 

A  Yes,  I  do. 

Q  How  long  have  you  known  him? 

A  I  don’t  know  exactly.  I  had  been  seeing  him  for  about 
a  couple  of  months  before  I  was  locked  up. 

~  Q  Directing  your  attention  to  Saturday,  December  30, 
did  you  have  an  occasion  to  see  Mr.  Proctor  on  that  day? 

A  Yes,  I  did. 

Q  Let  me  ask  you  this,  first  Did  you  work  on  Saturday, 
December  30? 

A  I  did. 

Q  And  that  was  at  Uline? 

A  At  Uline. 

Q  What  time  did  you  go  to  work? 

I  A  I  went  to  work  at  5:00  o’clock  that  morning. 

Q  And  when  did  you  get  off? 

[684]  A  I  got  off  about  12 KX)  o’clock. 
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Q  12 KX)  o’clock  noon? 

A  That  is  right 

Q  Now,  were  yon  paid  on  that  day? 

A  I  was. 

Q  What  time  did  yon  get  paid? 

A  I  got  paid  at  12:00  o’clock. 

Q  12:00  o’clock?  How  mnch  pay  did  yon  get? 

A  I  disremember  exactly  how  mnch  my  check  was  that  j 
day. 

Q  Let  me  ask  yon  this.  Were  yon  paid  by  the  week,  or 
every  two  weeks,  or  just  how  were  yon  paid? 

A  Paid  by  the  week. 

Q  Can  yon  give  ns  an  idea  of  what  yon  were  getting, 
approximately,  per  week? 

A  No,  I  can’t,  exactly,  because  I  was  getting  two  differ¬ 
ent  salaries.  I  was  getting  paid  for  cutting  cubes  in  the 
morning,  and  when  I  check  off  my  cube  card,  I  would  hit  i 
my  delivery  card,  and  there  was  altogether  a  different  price 
in  there. 

Q  Can  yon  tell  ns  about  what  yon  averaged  a  week,  re-  j  j 
gardless  of  what  type  work  yon  did? 

A  I  would  average  anywhere  from  $45  to  $50,  sometimes 
$52.50,  when  I  was  a  regular  truck  driver. 

Q  On  that  Saturday  did  there  come  a  time  when  yon 
[685]  met  Proctor? 

'  A  It  did. 

Q  Tell  ns  first,  what  time  it  was  yon  first  saw  him  on  Sat¬ 
urday? 

A  I  first  saw  Proctor  that  Saturday  around  5 :00  o’clock. 

Q  5:00  pan.? 

A  That  is  right. 

Q  And  where  did  that  meeting  take  place? 

A  At  Nintkand  O,  Northwest 

Q  Now,  at  that  time,  approximately  5:00  o’clock  at 
Ninth  and  O,  did  yon  have  a  transaction  with  Proctor  con-  | 
ceraing  money? 

A  No,  I  didn’t,  no  more  than  he  asked  me  to  lend  him  $3. 

Q  Did  yon  give  him  $3?  ,  .  j 

A  I  did. 

Q  Now,  did  yon  leave  Ninth  and  O? 

Vi  i 
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A  I  did. 

Q  And  did  yon  leave  by  yourself  or  in  someone’s  com¬ 
pany! 

A  No,  I  didn’t.  Proctor  left  with  me. 

Q  And  how  did  yon  leave  Ninth  and  0.  Did  yon  walk! 
Did  yon  ride!  Just  how  did  yon  leave  there! 

A  I  left  in  a  taxicab. 

[686]  Q  With  Proctor! 

A  With  Proctor. 

Q  And  about  what  time  was  that,  Al! 

A  It  was  a  little  after  5:00, 1  guess  it  was  around  5:15. 

Q  Now,  what  was  your  destination  when  yon  left  Ninth 
and  0  Streets! 

A  At  the  time  the  gay  was  running  the  machine  that 
I  run,  cube  machine  at  TJline’s,  that  Saturday  Mr.  Uline’s 
grandson  gave  me  a  pass,  and  gave  this  guy  a  pass  to  a 
game  of  ball. 

Q  What  was  the  other  man’s  name! 

A  George  Boddie. 

Q  All  right 

A  When  I  went  to  get  my  pass,  he  told  me  to  take 
Henry’s  pass  down  to  the  platform  to  him,  and  I  did,  and 
Henry  and  I  had  been  talking  about  taking  two  girls  to  the 
game.  He  knows  who  the  girls  was,  but  I  didn’t 

Q  That  game  was  on  that  Saturday  night! 

A  It  was  on  that  Saturday  night 

Q  Now,  on  your  way  to  Third  and  M — is  that  where 
you  were  going,  Third  and  M! 

A  I  went  to  Third  and  L.  Henry  Gorman,  he  goes 
home  that  way,  lives  on  Kearney  Street,  Northeast 

Q  Speak  slowly,  and  a  little  more  distinctly,  so  [687] 
everyone  can  understand  you. 

Did  you  have  any  conversation  in  the  taxicab  with  anyone 
while  you  were  on  the  way  to  Third  and  L! 

A  No,  I  didn’t  have  any  conversation.  There  was  talk¬ 
ing.  I  don’t  recall  if  I  said  anything  or  not 

Q  Did  you  hear  any  conversation  in  the  cab! 

A  Idid. 

Q  Who  had  that  conversation! 

A  Proctor  and  the  cabdriver  was  talking. 


Q  Will  you  tell  us  what,  the  substance  of  that  was,  please! 

A  I  do  know  they  was  arguing  about  some  money.  The 
cabdriver  asked  Proctor  when  was  he  going  to  pay  him,,  or 
something.  Proctor  told  him  he  would  pay  him  that 
next  day. 

Q  Did  you  know  the  cabdriver! 

A  No,  I  didn’t 

Q  Now,  when  you  got  to  Third  and  L,  whom  did  you 
see,  if  anyone! 

A  When  I  first  got  to  Third  and  L,  I  didn’t  see  anyone. 
I  got  out  of  the  cab,  and  I  stood  there,  I  guess  I  would  say 
about  five  minutes,  and  I  walked  on  around  there  to  a 
delicatessen. 

Q  Speak  slowly,  AL  Don’t  rush.  Tou  just  take  your 
timV 

A  I  walked  on  around  there  to  the  delicatessen,  right 
[688]  across  the  street  in  front  of  mine’s  Garage,  in  front 
of  die  Uline  Ice  Company.  And  as  I  was  around  there,  I 
got  a  cup  of  coffee,  and  I  asked  Proctor  did  he  want  one. 
He  said  he  would  rather  have  a  soda,  so  he  got  a  soda,  and 
the  boy  that  run  the  place  is  named  Roosevelt.  I  owed 
Roosevelt  20  cents  for  two  cups  of  coffee  I  got  that  morning 
at  the  time  I  was  working,  and  I  gave  Roosevelt  the  20 
cents,  paid  him  for  the  coffee  I  drank  and  the  soda  Proctor 
drank,  and  I  came  on  back  out. 

Q  Stop  right  there  for  just  a  minute,  Albert  Let  me 
ask  you  this.  What  I  want  to  know  now  is  how  is  it 
Proctor  went  with  you  from  Ninth  and  0  to  Third  and  L! 

A  Proctor  told  me  he  was  going  to  a  filling  station, 
said  a  boy  owed  him  $5,  but  he  didn’t  say  what  filing  sta¬ 
tion.  He  asked  me  could  he  ride  out  there  with  me,  after 
I  told  him  where  I  was  going. 

Q  He  asked  you  if  he  could  ride  over  there  with  you! 

A  That  is  right 

Q  Now,  another  thing,  there  has  been  introduced  in  evi¬ 
dence  here  a  Uline  Ice  slip  with  some  writing  on  the  back, 
the  address  of  the  Uline  Ice  Company. 

A  Yes. 

Q  Are  you  familiar  with  that  exhibit! 

A  Yes,  sir. 

Q  Now,  will  you  tell  his  Honor  and  the  members  of  the 


[689]  jury  how  that  came  about! 
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A  It  came  about,  I  think  it  was  Friday  before  this  case 
happened,  Proctor  asked  me  could  he  get  a  job.  I  told 
him  I  didn’t  know.  I  said,  “You  can  go  over  and  see.”  He 
asked  me  where  was  it  located.  I  said,  “Don’t  you  know!” 
He  said,  “No.”  And  I  walked  back  to  the  truck  and  got 
out  my  pad  out  of  the  truck  and  wrote  the  address  on  the 
back  of  it  and  gave  it  to  him. 

Q  That  address  doesn’t  appear  on  the  printed-  part 
of  the  form,  is  that  correct! 

A  No,  it  is  on  the  back  of  it. 

Q  No,  I  mean  the  address  of  TJline  is  not  printed  on  the 
front  of  the  form! 

A  Yes,  it  is  on  there. 

Q  Printed! 

A  You  mean,  did  I  print  it  on  there! 

Q  No.  No,  printed  on  there  by  a  printer. 

A  I  don’t  know.  I  don’t  recall  if  they  are  or  not. 

MB.  WOOD:  I  think,  for  the  record.  Your  Honor,  I 
should  state  that  it  is  on  there. 

THE  COUBT:  All  right 

MR  WOOD:  I  am  familiar  with  other  things  in  t$iis 
case.  I  didn’t  know  it  had  it 

THE  COUBT:  All  right 
BY  MR  WOOD: 

[690]  Q  When  you  got  to  Third  and  L,  you  say  you  went 
ana  got  some  whiskey.  Did  there  come  a  time  you  went 
and  got  some  whiskey  with  somebody! 

A  After  I  went  and  drank  that  soda  and  come  back  down. 
I  met  George  Boddie  and  Charles  Holmes,  and  Dorsey,  his 
son. 

Q  What  did  you  do  after  you  met  them! 

A  George  got  off  the  truck  and  asked  me  where  was  I 
going.  I  told  him  I  was  going  back  up  town. 

Q  Speak  slowly.  Don’t  rush. 

A  When  George  came  over  where  I  was,  I  told  George, 
I  said,  “George,  you  remember  you  drank  up  my  whiskey 
today  and  went  home  and  went  to  sleep.”  He  said,  “Yes.” 
I  said,  “Come  on  and  buy  half  a  pint  for  me,  now.”  He 
said,  “Okay.” 

So  George  and  I  walked  down  the  street  and  George 
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bought  a  half  a  pint  for  me,  and  him  and  I  and  Proctor 
drank  it  in  the  alley. 

Q  All  right  After  you  consumed  that  whiskey,  what, 
if  anything,  did  you  do  then? 

A  After  I  drank  the  whiskey,  Proctor  walked  back  out 
of  the  alley  and  walked  over  in  front  of  the  grocery  store. 

Q  In  front  of  the  grocery  store? 

A  In  front  of  the  grocery  store. 

Q  What  side  of  the  street  is  that  on  with  reference  to 
the  Uline  Company? 

[691]  A  It  is  on  the  same  side  as  the  Uline  Company. 

Q  Was  it  a  block  away  from  Uline? 

A  It  is  a  block  away. 

Q  What  happened  then? 

A  He  was  standing  over  there.  I  was  standing  there 
talking  to  Boddie,  and  about  that  time  Holmes  walked  up. 
Holmes  wanted  me  to  tell  him  who  gave  me  the  pass  at 
Uline.  I  wouldn’t  tell  him.  I  told  Boddie  not  to  tell  him, 
too,  because  the  boss  told  us  not  to  tell.  I  asked  him  not 
to  tell,  so  he  didn’t. 

I  told  Boddie,  “I  will  be  back  after  a  while.  I  will  see 
you.”  He  said,  “All  right.”  I  walked  back  to  the  corner 
of  Third  and  L. 

Q  When  you  got  back  to  the  corner  of  Third  and  L,  what 
did  you  do  then? 

A  I  caught  a  cab. 

Q  Was  anyone  in  the  cab?  • 

A  Yes,  there  was. 

Q  Who  was  it? 

A  I  don’t  know  who  it  was,  but  there  was  a  lady  in  the 
back  of  the  cab. 

Q  Where  did  you  tell  the  cabdriver  to  take  you? 

A  1221  Tenth  Street,  Northwest 

Q  At  the  time  you  got  in  the  cab,  can  you  tell  us  approxi¬ 
mately  what  time  that  was? 

[692]  A  No,  not  exactly,  but  it  was  between  5:30,  I 
know  because  it  was  5:30— 25  minutes  to  or  5:30  when  we 
was  in  the  whiskey  store  down  there,  but  I  don’t  know  ex¬ 
actly  what  time  I  got  in  the  cab. 

Q  Your  best  judgment  would  be  around  5:30,  is  that 
what  you  say? 
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A  My  best  judgment  would  be  between  5:30  and  6:00 
o’clock. 

Q  Where  did  yon  go  from  Third  and  Lt 

A  To  1221  Tenth  Street. 

Q  Who  lives  at  1221  Tenth  Street! 

A  Mabel  Davis. 

Q  Now,  can  you  tell  us  about  what  time  you  arrived  there! 

A  I  don’t  know  exactly  what  time  it  was,  myself. 

Q  Let  me  ask  you  this,  now.  You  say  there  was  a  lady 
in  file  cab  when  you  got  in  the  cab! 

A  That  is  right 

Q  Where  was  she  seated! 

A  She  was  in  the  back. 

Q  And  where  did  you  get  in  the  cab! 

A  1  got  in  the  front. 

Q  Who  was  delivered  first,  you  or  the  lady! 

A  The  lady. 

Q  Will  you  tell  us  where  she  was  delivered  to! 

[693]  A  She  was  delivered  further  out  L  Street.  I 
don’t  know  whether  it  was  between  the  block  of  Sixth  and 
Seventh  or  Seventh  and  Eighth,  but  she  was  delivered  out 
there. 

Q  L  Street! 

A  Northeast 

Q  L  Street,  Northeast  Now,  when  you  got  to  the  home 
of  Mabel  Davis,  what  happened  at  that  time! 

A  Well,  I  went  on  in  and  asked  her  was  she  going  to  the 
game.  She  said,  “Yes.”  And  during  that  time  her  little 
girl  started  to  crying. 

Q  Let  me  interrupt  you  just  a  minute,  if  I  may.  How 
long  have  you  known  Mabel  Davis! 

A  About  five  years,  I  think. 

Q  All  right  The  little  girl  started  crying,  you  say! 

A  She  started  crying  after  she  found  out  her  mother 
was  going  to  the  game,  and  she  wasn’t  going,  so  she  said  she 
had  the  toothache.  I  told  her.  “Come  on,  I  will  take  you 
to  the  dentist” 

The  little  girl  and  I  walked  out  to  Eleventh  Street 
When  I  got  to  Eleventh  Street  I  told  her,  “Do  you  want 
to  go  to  the  dentist!”  She  told  me  no,  she  didn’t  want  to 


go  to  the  dentist,  she  wanted  to  go  to  the  game  with  her 
mother  and  myself.  And  then  I  carried  her  on  to  the  store 
to  get  some  ice  cream. 

[694]  Q  Where  did  yon  go  from  the  drugstore,  or  from 
the  store? 

A  Back  to  1221  Tenth  Street 

Q  What  happened  at  that  time? 

A  Then  I  waited  till  she  finished  dressing. 

Q  Then  where  did  yon  go,  if  any  place? 

A  We  left  there  and  carried  the  little  girl  back  on 
Eleventh  Street  to  Mabel’s  sister’s  house. 

Q  And  from  there  did  yon  go  to  the  game? 

A  From  there  we  went  to  the  game. 

Q  What  time  did  yon  arrive  at  the  game? 

A  I  don’t  know  exactly  what  time  it  was. 

Q  And  what  time  was  the  game  scheduled  for,  do  yon 
know? 

A  It  was  scheduled  at  8:30,  but  they  had  a  show  before 
the  game. 

Q  And  that  game  was  at  Uline  Arena. 

A  Uline  Arena. 

Q  All  right.  Now,  have  yon  told  ns  everything  that  oc¬ 
curred  on  Saturday? 

A  Everything  that  occurred  on  Saturday. 

Q  The  next  day  was  Sunday,  December  31.  Did  you 
have  an  occasion  to  work  on  that  day? 

A  Sure,  I  worked  that  day. 

Q  What  time  did  you  go  to  work  on  Sunday? 

[695]  A  I  got  to  work  about  5 :30  that  Sunday  morning. 

Q  And  that  was  at  Uline ’s? 

A  That  was  at  Uline’s. 

Q  Did  anyone  talk  to  you  with  respect  to  this  case 
on  that  Sunday? 

A  Yes,  they  did. 

Q  And  tell  us,  please,  who  talked  to  you  on  Sunday? 

A  Well,  I  was  in  the  garage  when  I  went  to  get  my  truck. 
I  was  in  the  garage.  There  were  a  couple  of  officers  around 
there,  and  Jimmie  Weaver,  my  foreman. 


Q  Any  of  the  officers  in  the  garage  when  yon  went  to 
get  your  track,  those  who  testified  here  in  this  case! 

A  No,  I  don’t  see  any  of  them. 

Q  Now,  when  yon  were  in  the  garage  to  get  your  track, 
and  yon  saw  the  officers  there,  did  yon  have  a  conversa¬ 
tion  with  any  of  them  at  that  time! 

A  No,  I  didn’t,  not  personal,  bnt  I  hear  them  talk. 

Q  Did  yon  talk  to  anybody  at  mine’s  on  Sunday  in  con¬ 
nection  with  this  matter! 

A  No,  I  didn’t 

Q  Now,  is  that  all  that  occurred  on  Sunday!  Have  yon 
told  ns  everything  that  happened  at  Uline’s  on  Sunday! 

A  No.  I  worked  all  day. 

Q  What  time  did  yon  get  off  that  day! 

A  I  don’t  know  exactly  what  time  it  was,  bnt  it  was 
£696]  late  over  in  the  afternoon. 

Q  Now,  directing  your  attention  to  Monday,  January  1, 
did  yon  go  to  work  on  that  day! 

A  Sure. 

Q  What  time  did  yon  go  to  work! 

A  Same  time. 

Q  Between  5  KX)  and  6:00  in  the  morning! 

A  That  is  right. 

Q  Now,  did  anybody  at  Uline’s,  either  an  officer  of  Uline 
or  a  police  officer  talk  to  yon  about  this  particular  case 
on  Monday! 

A  No  more  than  my  boss,  Jimmie  Weaver. 

Q  Mr.  Weaver! 

A  That  is  right 

MB.  WOOD:Your  Honor,  I  intend  to  ask  him,  I  don’t 
know  what  the  answer  is  with  respect  to  Weaver.  I  thought 
I  might  ask  whether  or  not  the  Government  would  object 
to  it  before  I  asked  the  question. 

THE  COURT :  Suppose  yon  come  to  the  bench. 

(Thereupon,  counsel  approached  the  bench  and  con¬ 
ferred  with  the.  Court,  out  of  the  hearing  of  the  jury, 
as  follows:) 

THE  COURT :  What  do  yon  expect  to  get ! 
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MB.  WOOD:  I  don't  know,  Yonr  Honor.  I  don't  know 
what  the  answer  is  going  to  be.  I  think  I  better  not  ask  it 

i 

[697]  THE  COUBT :  Is  there  any  reason  for  asking  it, 
then?  ’ 

MB.  WOOD :  Well,  I  don't  know,  to  tell  the  truth.  Some¬ 
how  I  don’t  have  it  on  my  notes  that  he  talked  to  anybody  | 
at  that  particular  time,  but  I  mean  I  didn’t  want  to  depend 
too  much  on  my  notes.  I  wanted  him  to  say  what  he  had 
to  say  about  the  case.  That  is  the  reason  I  asked  it  in  the 
manner  I  did,  but  I  mean  I  don’t  want  anything  to  come  out 
that  might  be  self-serving.  I  don’t  know  that  it  will  be. 
That  is  why  I  thought  I  would  ask  Your  Honor. 

THE  COUBT :  Maybe  you  can  come  back  to  it  later  after 
you  get  a  chance  to  talk  to  him. 

MB.  WOOD:  Yes.  j 

(Thereupon,  counsel  resumed  their  places  at  the  trial 
table  and  {be  following  proceedings  were  had  in  open 
court) 

BY  MR  WOOD:  j. 

Q  Albert  do  you  remember  what  time  you  got  off  from 
work  on  Monday? 

A  No,  I  don’t  remember  exactly  what  time  I  got  off. 

Q  Was  it  in  the  afternoon? 

A  It  was  in  the  afternoon. 

•  *  •*  ”  -i 

Q  Now,  that  same  Monday,  did  you  have  occasion  to  see 
Frank  Proctor?  j 

A  Yes,  I  did. 

Q  Will  you  tell  us,  please,  where  it  was  that  you  saw 
[698]  him? 

A  I  saw  him  at  Ninth  and  O,  Northwest 

Q  And  in  any  particular  place,  or  just  meet  him  there  in 
the  vicinity  of  Ninth  and  0? 

A  No,  he  was  just  on  the  corner. 

Q  On  the  comer? 

A  Of  Ninth  and  O. 

Q  Did  you  have  any  conversation  with  Mr.  Proctor  at 
that  time  with  respect  to  the  money  that  he  owed  you? 

A  Yes,  I  asked  him  for  my  money. 

Q  And  what  happened?  Did  you  get  paid? 
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A  No,  I  didn’t  get  paid. 

Q  Did  he  make  any  statement  with  respect  to  it? 

A  No,  he  told  me  he  would  give  it  to  me  later. 

Q  All  right  Did  you  have  a  further  conversation  with 
Mr.  Proctor  at  that  particular  point  and  at  that  time  with 
respect  to  the  case  we  are  here  about  now! 

THE  COURT:  What  time  of  day  is  this,  do  you  know? 

THE  WITNESS:  It  was  around  11:00  o’clock  when  I 
first  saw  him. 

THE  COURT:  In  the  morning? 

THE  WITNESS:  That  is  right 

MR.  BACON:  What  date? 

THE  COURT:  The  first 

MR.  WOOD:  Monday,  Mr.  Bacon. 

[699]  MR.  YASELLI :  11:00  o’clock  in  the  morning? 

THE  COURT :  11:00  ajn. 

BY  MR.  WOOD: 

Q  Did  you  have  any  conversation  with  him  at  that  time 
about  this  matter? 

A  No,  I  didn’t  He  asked  me  what  happened  over  there. 
I  told  him  somebody  was  killed  and  robbed.  He  say,  “Yes, 
did  they  question  you  about  it?”  I  say,  “No,  they  ain’t 
questioned  me  about  it” 

I  went  to  make  a  couple  of  deliveries  and  I  came  back  to 
the  corner. 

Q  Oh,  you  were  working  at  the  time? 

A  Oh,  yes,  I  was  working. 

Q  I  see.  You  went  and  made  a  few  deliveries? 

A  That  is  right. 

Q  And  you  say  you  came  back  to  Ninth  and  O  Street? 

A  And  I  came  back  to  Ninth  and  O. 

Q  Was  Proctor  there  when  you  got  back? 

A  He  was. 

Q  Did  you  have  a  further  conversation  with  him  about 
this  same  matter? 

A  Then  he  asked  me  again,  “Have  they  questioned  you?” 
And  I  say,  “Yes,  man,  they  have  questioned  me.” 
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THE  COUBT:  Yes,  they  questioned  you! 

THE  WITNESS:  Yes. 

[700]  BY  MR  WOOD: 

Q  Had  they  questioned  you  ! 

A  No,  they  didn’t. 

Q  What  else  was  said  between  you  and  Proctor  at  that 
time! 

A  Then  he  told  me,  led  off,  he  wanted  me  to  help  him  to 
get  a  boy  he  saw  there,  Jackson. 

Q  To  get  a  boy  that  he  saw  over  there! 

A  Henry  Jackson.  He  didn’t  call  his  name,  he  just  drive 
the  truck,  and  he  went  on  to  tell  me  how  he  knew  that  truck 
was  parked. 

THE  COUBT :  I  didn’t  get  that.  These  ladies  and  gentle¬ 
men  over  here,  it  is  important  they  hear  what  you  say.  Try 
not  to  put  your  mouth  too  dose  to  that  machine. 

If  you  will  ask  the  question  again,  because  I  didn ’t  hear  it 

BY  MB.  WOOD: 

Q  Did  you  have  a  conversation  with  him  when  you  re¬ 
turned  to  Ninth  and  0  after  you  had  made  some  deliveries 
with  respect  to  the  Uline  Company! 

A  I  did. 

Q  Will  you  speak  slowly  and  distinctly  and  tell  us  what 
that  conversation  consisted  of! 

A  He  told  me  he  wanted  me  to  help  him  rob  Henry  Jack- 
son. 

[701]  Q  Henry  Jackson! 

A  That  is  right 

Q  Did  you  know  Henry  Jackson! 

A  I  do. 

Q  All  right  What  else  was  said  by  you  or  by  Mr.  Proctor! 

A  I  told  him  he  was  crazy,  and  then  he  went  on  to  tell  me 
how  smooth  this  job  was  going  on. 

Q  Are  you  giving  us,  now,  the  exact  words  that  he  used, 
or  did  he  clarify  that  by  some  other  statement  that  you  - 
haven’t  told  us! 

A  No,  he  says  there  weren’t  no  danger.  I  said,  “You 
must  be  crazy.”  He  said,  “What  you  mean,”  he  says,  “You 
can  get  by  with  it,  you  know  lightning  don’t  strike  twice  in 
the  same  place.” 
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Q  And  that  is  what  he  said? 

A  That  is  what  he  said  to  me. 

Q  What,  if  anything,  did  yon  say  to  him? 

A  I  say,  “I  know  it  ain’t  going  to  strike  in  the  same  place 
by  me.” 

Q  What  else  was  said  between  yon  two  at  that  time? 

A  Then  he  went  on  to  tell  me  that  he  did  this. 

Q  What  did  he  tell  yon  that  he  did? 

A  Told  me  he  robbed  this  man. 

Q  What  man  are  yon  speaking  of? 

[702]  A  George  Schomber,  Oatmeal,  as  I  call  him. 

Q  Did  anything  precede  his  telling  yon  that? 

A  Well,  I  didn’t  pay  him  too  mnch  mind.  I  thonght  he 
might  have  gotten  it  ont  of  the  paper,  or  something.  I  went 
on  with  my  ronte.  I  didn’t  talk  with  him  no  longfe*>  until 
that  night 

Q  Yon  saw  him  again  that  night? 

A  I  saw  him  again  after  I  got  off  from  work. 

Q  Where  did  yon  see  him  again? 

A  At  Ninth  and  0. 

Q  What  time  was  this? 

A  It  was  after  6 .*00  o’clock,  because  I  didn’t  get  off  until 
5:30. 

MR.  WOOD :  Will  Your  Honor  indulge  me  just  a  second, 
please? 

THE  COURT:  Yes. 

BY  MR.  WOOD: 

Q  All  right  Now,  at  6:00  o’clock,  did  yon  have  a  con¬ 
versation  with  him  again? 

A  I  did. 

Q  All  right  Tell  ns  what  he  said  to  yon,  and  what  yon 
said  to  him. 

A  He  asked  me  what  did  I  think  about  the  job.  I  said, 
“What  job?”  He  said,  “The  one  I  was  telling  yon  I  want 
yon  to  do  for  me.”  I  said,  “Yon  don’t  want  me  to  do 
[703]  anything  for  yon.”  Then  he  told  me  he  did,  and 
quite  a  few  questions  that  I  heard  the  officers  around  there 
tnat  Sunday  morning,  that  they  didn’t  understand. 
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Q  Did  he  say  anything  to  yon  that  Monday  evening  abont 
Mr.  Schomberf 

A  He  told  me  he  robbed  a  gay.  He  didn’t  call  no  nampg. 

Q  Then  he  talked  to  yon  also  at  that  time  abont  another 
man? 

A  That  is  right 

Q  All  right  Was  there  any  farther  conversation? 

A  Not  nntil  I  got  off  from  work. 

Q  What  time  is  this  conversation  yon  are  telling  ns 
abont  now? 

A  That  was  before  I  got  off  from  work,  the  second  time 
I  came  np  on  the  corner  in  the  track. 

Q  Did  yon  see  him  again  after  yon  got  off  from  work? 

A  I  did.  i, 

Q  Ninth  and  0? 

A  Ninth  and  0. 

Q  Do  yon  know  what  time  that  was  ? 

A  After  I  was  off  from  work? 

Q  Yes. 

A  No,  I  don’t  know  exactly. 

Q  Did  yon  have  a  farther  conversation  with  him? 

[704]  A  I  did. 

Q  Was  Mr.  Schomber  discussed  in  that  conversation? 

A  He  was. 

Q  Will  yon  tell  ns  what  occurred  at  that  time? 

A  I  asked  him  abont  it,  and  he  insisted  that  he  was  the 
mart  that  did  it.  And  I  asked  him  what  did  he  hit  the  man 
with.  He  told  me  a  stick.  I  say,  “Yon  sure  yon  hit  the 
man  with  a  stick,  or  an  iron.”  He  say,  “A  stick.”  I  say, 
“Where  did  yon  get  the  stick  from?”  He  told  me  he  got  it 
out  of  the  back  of  the  TJline  Garage. 

I  said,  “How  did  yon  hit  the  man,  man?”  He  said  he  hit 
him  one  time.  I  said  the  man  had  been  hit  more  than  one 
time.  He  said  he  hit  the  man  a  couple  of  times  and  he 
kicked  him  a  couple  of  times. 

I  said,  “It  took  all  that  to  get  a  pocketbook  out  of  the 
man’s  pocket?”  He  said  he  kicked  him  a  couple  of  times 
after  he  got  the  pocketbook,  then  he  kicked  him  twice. 

Q  Is  that  all  yon  recall  abont  the  conversation  concerning 
Schomberf 
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A  I  asked  him  how  did  he  go  about  it?  He  told  me  he 
went  around  to  the  back  way,  and  he  couldn’t  get  in  the  back 
way.  I  said,  “Why  did  yon  go  around  to  the  back  way? 
How  did  you  know  to  go  there?”  He  told  me  he  followed 
a  coupe  car  in  there. 

[705]  He  said,  “I  went  in  there  behind  the  car,  and 
after  I  couldn’t  get  in  the  back,  I  come  out  between  the  alley 
of  the  filling  station,  and  the  building,  and  come  around  and 
went  to  the  front.”  Isay,  “Yes.”  I  left  him. 

And  on  Sunday  morning  Jimmie  Weaver  told  me  they 
had  strict  orders  to  call  the  police  and  tell  them  when  any 
of  us  lay  off  from  work. 

Q  Just  a  minute.  That  is  your  recollection  of  what  hap¬ 
pened  you  have  told  us? 

A  What  happened  that  Monday  night 

Q  Is  that  all  that  you  recall  of  the  conversation  you  had 
with  Proctor  on  Monday  night? 

A  That  is  all  I  recall  that  Monday  night 

Q  All  right  Let  me  ask  you  this.  Did  you  have  any  con¬ 
versation  with  him  on  Monday  night  about  a  billfold? 

A  No,  I  didn’t 

Q  Now,  on  Monday  night,  after  you  say  Proctor  related 
to  you  the  details  of  this,  did  he  say  anything  to  you  about 
what  would  happen  if  you  told  anybody  about  it? 

A  He  did  tell  me  that. 

Q  Was  that  on  Monday  night? 

A  That  was  on  Monday  night 

Q  All  right  Tell  us  what  that  conversation  was. 

A  He  told  me,  he  says,  “If  you  say— I  ain’t  worried 
about  you  telling  anybody  nothing  about  I  told  you  this.” 

[706]  I  asked  him  why.  I  said,  “Why  you  so  sure  I 
ain’t  going  to  tell  nobody?” 

He  said,  “You  was  on  the  comer  with  me.”  I  say,  “Yes.” 
He  says,  “I  see  you  knew  the  boys  you  drank  wilt,  but  they 
don’t  know  me.”  I  said,  “I  guess  you  are  right” 

I  said,  “You  don’t  worry  about  me  saying  nothing  to 
nobody  about  it,  but  just  the  same,  if  I  have  to  testify  about 
it,  I  am  going  to  tell  about  it” 

I  said,  “If  they  ask  me  who  was  on  the  comer  with  me, 
I  am  going  to  tell  them  it  was  Proctor  and  me.” 

And  he  said,  “You  are  going  to  jail  if  I  go.”  I  say,  “All 
right  we  go,  but  I  ain’t  going  to  tell  no  lies,  if  they  ask  me 
about  it” 
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Q  That  was  all  of  Monday’s  conversation t 
A  That  was  Monday’s  conversation. 

Q  The  next  day  was  Tnesday,  January  2.  Were  you  sup¬ 
posed  to  work  on  that  day? 

A  I  was. 

Q  Now,  what  time  were  you  supposed  to  go  to  work  on 
Tuesday? 

A  Five  o’clock  that  morning. 

Q  Did  you  go  to  work? 

A  No,  I  didn’t. 

Q  Now,  will  you  tell  us  why  you  didn’t  go  to  work? 

A  I  didn’t  go  to  work  on  account  of  the  police  was 

[707]  supposed  to  come  to  my  house  and  question  me  if  I 
laid  off  from  work. 

Q  How  did  you  find  that  out? 

A  The  boss  told  me  Sunday  morning. 

Q  Who  is  the  boss? 

A  Jimmie  Weaver  is  the  one  told  me. 

Q  That  was  the  conversation  a  while  back  I  asked  you  to 
relate,  the  conversation  with  Weaver,  is  that  correct? 

A  That  is  right.  That  is  what  he  told  me. 

Q  And  he  told  you  that  on  Sunday? 

A  He  told  me  on  Sunday. 

Q  Now,  on  Tuesday  morning  when  you  didn’t  go  to  work, 
where  did  you  go? 

A  On  Tuesday  morning  I  didn’t  go  to  work. 

Q  Stayed  home? 

A  I  stayed  at  home  till  about  9 :30. 

Q  All  right.  Where  did  you  go  at  9:30,  if  you  went 
anywhere? 

A  I  got  my  wife’s  pass  and  I  went  back  to  Ninth  and  0. 

Q  Who  did  you  see  at  Ninth  and  0? 

A  I  saw  Proctor  at  Ninth  and  0. 

Q  Did  you  have  any  conversation  with  him  at  that  time? 
A  I  did. 

Q  What  did  you  say  to  him  and  what  did  he  say  to  you? 
A  I  asked  Proctor  where  did  he  put  the  pocketbook, 

[708]  and  what  was  in  the  pocketbook.  He  asked  me  why 
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I  wanted  to  know  that  I  said,  “Yon  say  yon  are  going  to 
take  me  to  jaiL  I  should  know  something.” 

He  said,  “Yon  intend  to  tell  it?”  I  said,  “No,  I  ain’t 
going  to  tell  it  I  just  want  to  know  it  in  case  something 
does  happen.” 

He  described  to  me  where  he  pnt  it,  at  Ninth  and  M 
Streets. 

I  told  him,  I  says,  “There  are  four  corners  on  Ninth  and 
M.”  He  says,  “I  pnt  it  right  straight  across  from  M  Street, 
from  the  comer  I  was  on,  which  wonld  be  on  the  comer 
across  over  in  front  of  the  liqnor  store.” 

Q  Did  he  tell  yon  with  respect  to  the  pocketbook  what  it 
had  in  it? 

A  Yes. 

Q  What  did  he  say  it  had  in  it? 

A  I  stated  to  him,  “Man,  yon  ain’t  robbed  nobody.”  He 
went  on  and  told  me  what  was  in  it,  and  I  knowed  die  pic¬ 
ture  of  this  man  that  I  knew  he  had  in  his  pocketbook. 

Q  Did  he  tell  yon  at  any  time  how  much  money  he  had 
gotten  ont  of  the  pocketbook,  if  any? 

A  He  told  me  it  was  $43.75. 

Q  Is  that  the  total  amount  he  said  he  got  from  Schomber, 
or  was  that  just  in  the  pocketbook,  if  yon  know? 

A  That  is  what  he  said  he  got.  I  don’t  know - 

[709]  Q  That  is  what  he  said  he  got?  What  time  did 
yon  leave  Proctor  at  Ninth  and  0  on  Tuesday? 

A  Well,  I  left  him,  I  guess,  around  10:00  o’clock. 

Q  Where  did  yon  go  from  Ninth  and  0  at  10:00  on 
Tuesday? 

A  I  went  to  TJline  Ice  Company. 

Q  Who  did  yon  see  when  yon  got  to  Uline? 

A’l  didn’t  see  anyone,  but  the  officers  was  there. 

Q  Now,  did  yon  talk  to  anybody  there? 

A  Nobody  but  the  officers. 

Q  Now,  do  yon  remember  who  those  officers  were  that 
yon  talked  to? 

A  Lieutenant  Farrell.  (sic-Furr)  • 

THE  COURT:  Is  that  the  one  that  was  here? 

THE  WITNESS:  Yes,  sir.  I  talked  to  him  and  a  couple 
more.  I  don’t  know  their  names. 


379 


BY  MR.  WOOD: 

Q  Can  you  tell  us  about  when  you  started  talking  to  the 
police  over  at  Uline? 

A  Well,  I  was  in  the  hall,  waiting,  and  I  started  the  con¬ 
versation  with  him  around  12 :00  o’clock,  1  believe  it  was. 

Q  And  how  long  did  that  conversation  with  the  police 
officers  at  Uline  continue  ? 

A  Well,  it  didn’t  last  long  after  he  started  questioning 
[710]  me,  because  I  told  him  some  things  I  had  done  that 
I  hadn’t  done,  and  I  didn’t  have  enough  time  to  do  them. 

Q  Why  did  you  make  those  statements  to  the  police  that 
you  had  done  certain  things  that  you  knew  you  hadn’t  done? 

A  Well,  I  was  trying  to  get  rid  of  him,  because  I  wanted 
to  testify  to  my  boss  first,  but  I  didn’t  have  a  chance.  They 
carried  me  down  to  Headquarters. 

Q  Is  that  Mr.  Weaver  you  are  speaking  about? 

A  No,  I  wanted  to  .speak  to  Mr.  Eierman.  That  is  who 
I  wanted  to  testify  to. 

Q  Did  there  come  a  time  when  you  left  Uline  and  went 
to  Police  Headquarters? 

A  Yes,  there  was. 

Q  Have  you  any  idea  when  you  arrived  at  Headquarters? 

A  No,  I  don’t,  exactly. 

Q  How  lon£  did  you  stay  at  Headquarters  before  you 
left  there  again? 

A  Well,  I  don’t  know.  I  got  there  before  4:00  o’clock, 
because  Lieutenant  Farrell  called  Sergeant  Bohannan,  or 
something,  some  officer. 

Q  From  the  time  you  got  to  Police  Headquarters  until  a 
later  time  when  you  left,  were  you  in  the  company  of  police 
officers  all  during  that  lame? 

A  I  was. 

[711]  Q  Did  any  of  those  police  officers  threaten  you? 

A  No. 

Q  Did  an y  of  them  ever  strike  you  at  any  time  while  you 
were  at  Police  Headquarters? 

A  No,  they  didn’t. 

Q  Did  there  come  a  time  when  you  left  Police  Headquar¬ 
ters  in  the  company  of  police  officers? 

A  Was  I  in  the  company  of  them? 
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Q  Yes.  Did  yon  leave  Headquarters  that  evening  some 
time  with  police  officers  to  go  to  a  certain  point? 

A  Yes,  I  did. 

Q  Will  yon  give  ns,  please,  the  conversation  that  took 
place  that  occasioned  your  leaving  Headquarters  with  those 
police  officers,  and  if  yon  can,  try  to  tell  ns  to  whom  yon 
were  speaking,  if  yon  know. 

A  Well,  I  was  speaking  to  Lieutenant  Farrell  at  the  time 
I  was  at  Headquarters. 

Q  What  conversation  did  yon  have  with  him? 

A  He  was  still  questioning  me.  He  asked  me  why  did  I 
testify  to  him  something  I  didn’t  do. 

Q  Yes. 

A  I  told  him,  I  said,  ‘‘Well,  I  did  that  because  I  didn’t 
want  to  involve  myself  in  nothing,  and  I  didn’t  want  to 
involve  nobody  else.” 

And  he  says,  “Yon  just  must  come  clean  and  tell  the 
truth. ”  [712]  He  says,  “Yon  will  have  to  testify  yon  are 
innocent,  if  yon  are  innocent.” 

Q  Now,  at  that  time,  did  yon  make  any  statement  to  any 
of  the  police  officers  that  yon  were  in  the  Uline  Garage  at 
the  time  Mr.  Schomber  was  killed  or  beaten  ? 

A  I  did. 

Q  Told  them  yon  were  there? 

A  I  did. 

Q  Now,  will  yon  tell  ns,  please,  why  yon  made  that  state¬ 
ment  to  the  police? 

A  The  biggest  reason  I  made  that  statement  was  because 
this  boy  Proctor  said  he  was  going  to  make  out  he  seen  me 
do  it  and  so  I  broke  it  off  with  him,  why  not  let  me  be  the 
one  planned  it,  if  we  both  must  go  to  jail.  That  is  the  last 
thing  I  said  to  him  about  how  he  was  going  about  it 

Q  Is  that  what  yon  told  him  about  being  at  Uline’s? 

A  That  is  what  I  told  him  about  being  there. 

Q  Yes. 

A  I  don’t  remember  what  I  didn’t  tell  him  about 

Q  When  yon  told  him  yon  were  at  Uline’s  with  Proctor, 
at  file  time  this  thing  happened,  were  yon  telling  the  truth? 

A  No,  I  wasn’t 

Q  During  your  conversation  with  them  up  until  the  time 
yon  made  this  particular  statement,  had  fiiey  been  qnes- 
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tioning  you  about  whether  you  knew  anything  about  the 

[713]  Uline  case! 

A  Yes,  they  had. 

Q  And  had  you  told  them  anything  up  until  the  making 
of  this  statement! 

A  Until  I  made  the  statement? 

Q  Yes,  about  being  there,  or  knowing  anything  about  it 
A  No,  I  hadn’t 

Q  Now,  what  else  did  you  tell  them  about  the  Uline  case? 

THE  COUBT:  Let  me  interrupt  you,  Mr.  Wood.  I  still 
don’t  know  when  he  told  them  about  being  at  Uline. 

BY  MB.  WOOD: 

Q  Tell  his  Honor  again  what  you  told  the  police  about 
being  at  Uline. 

THE  COUBT:  No,  I  understood  him  to  state  he  told 
them  he  was  at  Uline,  but  what  time  was  that? 

MB.  WOOD :  Oh,  I  am  sorry. 

THE  WITNESS :  I  don’t  recall  what  time  I  told  them. 

THE  COUBT:  Was  that  in  the  afternoon? 

THE  WITNESS :  Yes,  sir,  it  was  in  the  afternoon. 

THE  COUBT :  All  right,  sir.  Excuse  me. 

I  think  one  of  the  last  things  he  said,  he  said  wasn’t  actu¬ 
ally  at  Uline. 

MB.  WOOD:  Thank  you. 

[714]  THE  COUBT:  That  is  what  you  said,  isn’t  it? 
THE  WITNESS:  Yes  sir. 

BY  MB.  WOOD: 

Q  What  else  did  you  tell  them  about  being  at  Uline’s, 
other  than  what  you  have  told  us? 

A  I  told  them  that  I  was  on  the  corner.  However,  I 
didn’t  want  to  implicate  myself,  and  I  didn’t  want  this  boy 
to  implicate  me  in  on  that,  as  I  told  them. 

0  Is  that  what  he  told  you? 

A  That  is  what  Proctor  had  told  me. 

Q  Is  that  what  you  told  them  about  at  that  time? 

A  Up  until  I  decided  to  go  along  with  Lieutenant  Farrell. 
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Q  "What  do  you  mean  by  that,  at  the  time  you  decided 
to  go  along  with  the  Lieutenant? 

A  To  where  Proctor  was. 

Q  To  where  he  was? 

A  That  is  right 

Q  What  are  you  referring  to,  where  he  was  on  Saturday, 
December  30,  or  where  he  happened  to  be  on  this— — 

A  Where  he  was  on  this  afternoon. 

Q  All  right  What  did  you  do  about  that? 

A  He  asked  me  would  I  know  the  guy.  I  told  him, 
“yes.” 

Q  Now,  did  you  tell  any  of  the  police  there  the  [715] 
conversation  that  you  had  had  with  Proctor  on  Monday? 

A  I  don't  know  if  I  told  them  the  conversation  I  had  with 
Proctor  or  not 

Q  Did  you  ever  tell  them  at  any  time  what  he  had  said 
to  you  about  what  would  happen  if  you  told  about  it? 

A  Yes.  I  told  Lieutenant  Farrell  when  I  told  him  I  was 
being  implicated. 

Q  Did  you  leave  headquarters  in  the  company  of  the 
police  officers  in  an  automobile? 

A  I  did. 

Q  Where  did  you  go? 

A  Ninth  and  O. 

Q  And  tell  us  what  happened  at  Ninth  and  0. 

A  Well,  when  we  got  to  Ninth  and  0  Lieutenant  Farrell 
asked  me  did  I  see  Proctor.  I  told  him,  “No,  I  don't 
see  him  now.”  He  circled  the  block  a  couple  of  times,  and 
then  we  parked  on  Ninth  Street,  and  I  saw  Proctor  in 
Mrs.  Jackson’s  place,  and  I  pointed  him  out,  Proctor.  I 
said,  “That  is  the  guy  in  there.” 

Q  And  did  they  take  Proctor  into  custody? 

.  A  They  did. 

•  Q  Then  did  you  come  back  to  Headquarters? 

A  We  did. 

Q  All  right  Now,  were  you  further  interrogated  at 
Headquarters? 

[716]  A  Beg  pardon? 

Q  Did  they  ask  you  some  more  questions  at  Headquar¬ 
ters? 
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A  They  did. 

Q  Who  questioned  you  at  that  timet 

A  I  think  it  was  Lieutenant  Farrell  still  questioned  me. 
I  am  not  sure. 

Q  Any  other  officers!  Were  there  more  than  one  at 
any  time  questioning  yout 

A  Yes,  sir.  There  was  Lieutenant  Farrell  and  - 

Q  All  right  Tell  us  what  you  told  them  at  that  time. 

A.  At  that  time,  that  is  when  I  started  my  statement 
that  I  was  with  him,  and  all  that 

Q  You  told  them  before  you  went  to  Ninth  and  0  you 
were  with  Proctor,  is  that  right? 

A  That  is  right 

Q  Was  that  the  truth  you  were  telling? 

A  No,  it  wasn’t  the  truth. 

Q  Why  did  you  tell  them  that? 

A  Because  he  was  going  to  implicate  me  anyway. 

Q  What  else  did  you  tell  them  after  you  came  back 
from  Ninth  and  0,  and  after  Proctor  had  been  brought 
back  to  Headquarters?  Tell  us  exactly  what  you  told 
them  then. 

A  I  don’t  know  exactly  what  I  told  them,  myself. 

Q  Let  me  ask  this.  Did  you  tell  them  you  were  in 
the  Uline  Garage  the  evening  Schomber  was  lolled? 

[717]  A  Did  I  tell - 

Q  The  police? 

A  I  did. 

Q  Did  you  tell  them  anything  about  how  Schomber 
happened  to  be  beaten? 

A  No.  Lieutenant  Farrell  asked  me  what  was  he  beat 
with.  I  told  him  a  stick,  and  he  asked  me  what  kind 
of  stick  would  be  in  the  trash  can.  I  told  him  I  didn’t 
know  unless  one  of  the  slats  in  the  back  of  the  truck 
gets  broke  and  we  taken  it  out  and  put  a  new  one  in  there. 

Q  Now,  do  you  remember  sitting  down  by  a  typewriter 
and  a  statement  was  typed  by  Sergeant  Vogelsang? 

A  I  do. 

Q  Were  you  telling  them  a  story  at  the  time  that  was 
typed?  When  I  say  story,  I  mean  were  you  repeating  a 
narrative  of  what  was  supposed  to  have  happened? 
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A  Well,  I  was  repeating  the  most  things  that  I  had 
testified  to  Lieutenant  Farrell. 

Q  And  where  were  yon  getting - 

THE  COURT:  Excuse  me.  Did  yon  say  yon  were  re¬ 
peating  what  yon  had  previously  said  to  Lieutenant  Furr? 

THE  WITNESS:  Yes,  sir. 

BY  MR.  WOOD: 

Q  Where  were  yon  getting  the  material  yon  were  putting 
in  that  statement? 

[718]  A  From  what  Proctor  had  told  me. 

Q  Now,  did  there  come  a  time  when  that  statement  was 
completed? 

A  It  did. 

Q  Were  yon  given  that  statement  to  read? 

A  To  read? 

Q  Yes,  sir. 

A  Yes,  sir. 

Q  And  did  yon  read  it? 

A  No,  sir,  I  didn’t  read  it. 

Q  Why  didn’t  yon  read  it? 

A  I  couldn’t  read  it 

Q  Was  the  statement  read  to  yon? 

A  Yes,  it  was  read  to  me. 

Q  Do  yon  remember  who  read  it? 

A  No,  sir,  I  don’t  remember  his  name. 

Q  Yon  heard  the  statement  read  here  the  other  day, 
did  yon  not? 

A  Yes,  sir. 

Q  Was  the  statement  that  was  read  to  yon  at  Headquar¬ 
ters  the  same  as  the  statement  that  was  read  here  the 
other  day? 

A  Well,  I  mean  at  the  time  it  was  read  the  other  day 
it  didn’t  sound  nothing  like  it  did  to  me  at  Headquarters. 

Q  What  was  the  difference  between  the  one  that  they  read 
[719]  to  yon  at  Headquarters  and  the  one  they  read  here 
the  other  day? 

A  I  mean  I  just  couldn’t  recall  what  I  did  say  at  Head¬ 
quarters. 
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Q  Did  you  sign  that  statement  at  Headquarters? 

A  I  did. 

Q  Did  there  come  a  time  when  you  were  taken  to  the 
Uline  Arena  that  night  or  early  morningf 

A  I  was. 

Q  And  will  you  tell  us  what  happened  when  you  got  up 
theref 

A  When  we  got  up  there  I  led  Lieutenant  Farrell  on 
down  to  the  whiskey  store  to  where  Boddie  had  bought  the 
whiskey,  and  then  to  Third  and  L,  and  we  come  back  to 
Third  and  L.  I  couldn’t  recall  what  alley  Proctor  went 
through.  Lieutenant  Farrell  asked  me  which  way  did  he 
go.  I  asked  Proctor,  and  Proctor  turned  off  and  went  down 
there,  and  went  up  through  Congress  Street  He  was  call¬ 
ing  Congress  Street  an  alley,  I  suppose.  When  he  got 
there  to  the  alley,  he  started  in  a  short  alley  that  didn’t 
lead  all  the  way  through,  and  I  told  him  it  couldn’t  have 
been  that  alley,  and  then  he  goes  on  up  to  the  other  alley 
where  he  could  go  on  through.  And  since  we  have  been  in 
jail  he  told  me  he  went  around  what  we  call  the  back  way. 

Q  Did  there  come  a  time  when  you  got  inside  the  garage  T 

[720]  A  I  did. 

Q  Did  you  make  any  statements  inside  the  garage  that 
have  been  testified  to  here? 

A  Yes,  I  did. 

Q  What  statements  do  you  recall  that  you  made  in  the 
garage  about  this  case? 

A  I  went  along  with  Proctor,  pretending  that  I  had 
planned  for  him  to  go  in  there,  ana  he  kept  saying  that  I 
hit  the  man,  and  I  went  in  his  pocket  and  all,  but  I  wouldn’t 
let  that  stick,  because  I  didn’t  want  him  to  say  that,  and 
that  wasn’t  the  agreement  I  made  when  he  told  me  he  was 
going  to  implicate  me. 

Q  What  did  he  say  when  he  said  he  was  going  to  impli¬ 
cate  you? 

A  He  said  he  was  going  to  make  out  he  seed  me  rob  the 

man. 

Q  That  he  saw  you  rob  him? 

A  Yes. 

4  Did  you  reenact  the  crime  in  the  Uline  Garage  that 
t? 

A  I  did. 
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Q  Tell  us  how  yon  did  that 
A  Well,  I  just  went  along.  He  led  the  most  of  it 

THE  COURT:  By  “he”  you  mean  whom? 

THE  WITNESS:  Proctor. 

[721]  BY  MR.  WOOD: 

Q  All  right  What  happened?  Tell  ns  what  yon  said, 
not  what  Proctor  said  out  there,  but  what  yon  said. 

A  What  I  said  was  that  I  was  standing  in  the  door,  and 
I  don’t  know  how  he  went  about  it,  or  how  we  went  about  it, 
exactly. 

Q  Not  what  he  did,  what  yon  did. 

A  I  can’t  recall  jnst  how  I  went  about  it. 

Q  Whatever  it  was  that  yon  said  up  there  in  that  gar¬ 
age,  where  did  you  get  the  information  for  the  statements 
that  yon  made? 

A  From  Proctor. 

[722]  THE  COURT :  Yon  may  proceed,  if  yon  are 
ready,  Mr.  Wood. 

BY  MR.  WOOD: 

Q  On  Saturday,  December  30th,  were  yon  in  Uline’s 
garage  on  that  day? 

A  Earlier  that  day  I  was. 

Q  What  time  was  that? 

A  When  I  got  off  from  work,  about  12  o’clock. 

Q  Did  yon  return  to  Uline’s  garage  that  night? 

A  No,  I  didn’t 

Q  How  long  had  yon  known  Mr.  Schomber? 

A  About  four  months. 

Q  Can  yon  tell  ns  how  tall  he  was? 

A  Well,  not  exactly.  He  was  not  quite  as  tall  as  I  am. 
Q  Do  yon  know  how  much  he  weighed? 

A  No,  I  don’t  know,  but  he  was  very  small 
Q  Did  he  weigh  as  much  as  yon  do? 

A  No,  he  didn’t 
Q  How  much  do  yon  weigh? 

A  I  weights  185. 

Q  When  yon  got  down  to  the  District  jail,  was  there  a 
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man  down  there  that  talked  to  yon  concerning  yonr  rela¬ 
tives  and  so  forth? 

A  It  was. 

Q  Did  he  ask  yon  anything  abont  this  case? 

[723]  A  If  he  did,  I  don’t  remember  it 

Q  Did  yon  tell  him  anything  abont  this  case? 

A  I  don’t  remember  telling  him  anything  abont  it  - 

Q  What  did  yon  tell  him,  when  yon  were  in  the  jail? 

A  He  took  an  interview  of  me,  of  my  relatives,  and  who 
I  conld  have  visit  me,  and  who  conld  write. 

Q  Did  he  ever  ask  yon  what  yon  were  charged  with? 

A  Tes  he  asked  me  that  asked  me  what  I  was  charged 
with. 

Q  Did  he  ever  ask  yon  to  give  him  a  statement  in  re¬ 
spect  to  that  yon  wanted  to  say  abont  the  case? 

A  No,  I  don’t  remember  him  saying  anything. 

Q  Did  yon  ever  tell  him — How  many  times  did  yon  talk 
to  him? 

A  I  only  talked  to  him  once.  .  . 

Q  Did  yon  tell  him,  dnring  that  conversation,  that  yon 
were  at  TJline  Arena  on  Saturday,  December  30th? 

A  I  don’t  recall  telling  him  that. 

'  Q  When  yon  were  down  at  police  headquarters,  did  any 
detective  down  there  say  anything  to  yon  with  reference  to 
playing  ball  with  the  police? 

A  Yes;  one  of  them  told  me,  says - 

Q  Do  yon  remember  who  that  was? 

A  No,  I  don’t  know  it  was  which  one,  whether  lieutenant 
Furr - 

[724]  Q  What  did  he  say  to  yon,  if  yon  recall? 

A  He  just  told  me  I  was  just  as  well  come*  on  and  play 
ball  with  ns  because  we  know  yon  know  something  abont  it. 

Q  What  was  yonr  answer? 

A  I  told  him  I  did  know  something  abont  it  but  I 
learned  it  through  the  other  fellow. 

MB.  MILLEB:  What  did  he  say? 

:  THE  COUBT  :  He  said  he  told  him  he  did  know  some¬ 
thing  abont  it  but  he  learned  it  through  someone  else. 

MB.  MILLEB :  Did  know  something  abont  what? 
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THE  COUBT:  I  assume  that  yon  meant  that  yon  did 
know  something  abont  the  case. 

THE  WITNESS:  I  did. 

MB.  MILLER:  Thank  yon. 

MR.  WOOD:  That  is  alL 

MR.  MILLER:  Before  Mr.  Bacon  cross  examines,  may 
I  come  to  the  bench! 

THE  COURT:  Yes. 

(Thereupon,  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows:) 

MR.  MILLER:  Would  your  Honor  instruct  the  dis¬ 
tinguished  young  prosecutor,  in  examining  the  witness 
Proctor,  he  asked  him  the  same  question  five  times,  he 
answers  the  same  question,  that  Proctor  said  it  over  and 
over  and  over,  and  magnifies  every  statement  that  Proctor 
made,  and  I  ask  him  not  to  do  it  [725]  with  this  defend¬ 
ant. 

THE  COURT :  I  think  the  best  thing  for  me  to  say  is  that 
if  that  had  occurred  you  had  an  opportunity  to  object 

MR  MILLER:  I  couldn’t  object  to  Proctor. 

THE  COURT:  You  have  a  right  to  object  to  anything, 
and  I  am  giving  you  the  authority  to  object. 

MR.  MILLER:  Thank  you. 

[726]  CROSS  EXAMINATION 

BY  MR  BACON: 

Q  Mr.  Allen,  you  stated  that  on  Jaunary  2  you  didn’t 
go  to  work  that  morning;  is  that  correct! 

A  That  is  correct 

Q  And  why  didn’t  you  go  to  work  that  morning! 

A  I  was  intending  to  wait  until  the  Officers  come  and 
questioned  me. 

Q  Why  did  you  think  if  you  didn’t  go  to  work  that  day 
they  would  come  and  question  you! 

A  Because  they  had  told  me  that  they  would  come  to  the 
house. 

Q  How  long  did  you  wait  there  for  them! 
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A  I  was  supposed  to  go  to  work  at  5  o’clock,  and  I 
stayed  there  until  9  or  9:30, 1  guess. 

Q  And  you  left  your  home  about  9:30? 

A  It  was  about  9 :30. 

Q  And  where  did  you  go? 

A  Ninth  and  0,  Northwest 
Q  Where  do  you  live? 

A  247  Warren  Street 
Q  Northeast? 

A  That  is  right 

Q  And  how  did  you  get  up  to  Ninth  and  0? 

A  On  a  streetcar. 

[727]  Q  And  what  time  did  you  get  up  there?  Do  you 
recall? 

A  I  don’t  recall  exactly  what  time  it  were. 

Q  How  long  did  you  stay  up  there? 

A  I  didn’t  stay  up  there  no  length  of  time. 

Q  What' did  you  do  while  you  were  up  there? 

A  I  asked  Proctor  where  he  put  the  pocketbook  and  what 
was  in  the  pocketbook. 

Q  That  is  the  morning  of  January  2nd? 

A  That  is  right 

Q  And  did  Proctor  tell  you  where  he  had  put  the 
pocketbook? 

A  He  told  me  where  he  had  put  it 
Q  And  did  he  tell  you  what  was  in  the  pockethookf 
A  He  did. 

Q  And  how  did  you  know  he  was  telling  you  the  truth? 

MB.  MTTjLRB:  I  object  to  that 

THE  COURT:  I  don’t  know  that  he  does. 

MR.  BACON :  I  withdraw  the  question. 

BY  MR  BACON: 

Q  Had  you  ever  seen  Schomber’s  pocketbook  before? 

A  Around  the  plant  there,  I  had,  uh-huh. 

Q  Had  you  ever  seen  any  of  the  contents  of  Schomber’s 
pocketbook? 

A  Nothing  but  a  picture  of  Schomber’s. 
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Q  After  he  told  you  this,  what  did  you  dot 

[728]  A  I  went  on  back  to  Uline’s. 

Q  And  about  what  time  did  you  get  back  to  Uline’s f 

A  It  was  a  little  after  10  ’dock. 

Q  Did  anyone  tell  you  to  go  back  to  Uline’s ? 

A  No. 

Q  You  went  back  voluntarily? 

A  Voluntarily. 

Q  And  when  you  got  there  what  did  you  do  ? 

A  When  I  got  there,  Mr.  Eierman  met  me  at  the  door 
and  told  me  to  go  upstairs  because  the  detectives  had  come 
out  to  my  house,  and  I  went  on  upstairs. 

Q  At  that  time,  did  you  tell  Mr.  Eierman  anything 
about  this  crime? 

A  No,  I  didn’t  tell  him  anything. 

Q  When  you  got  upstairs,  what  happened? 

A  When  I  got  upstairs,  the  detectives  tell  me,  wait  right 
there  in  the  hall  until  he  finished,  and  he  would  see  me 
in  a  few  minutes. 

Q  And  about  what  time  was  this? 

A  I  can’t  recall  the  exact  time. 

Q  What? 

.  A  I  can’t  recall  the  exact  time. 

Q  You  testified  before,  I  believe,  that  you  were  ques¬ 
tioned  about  12  o’dock;  is  that  correct? 

A  About  12  is  about  right 

[729]  Q  Would  that  have  been  approximately  the  time 
that  you  went  upstairs? 

A  No,  because  I  waited  out  there  for  a  while  in  the  halL 

Q  About  how  long  did  you  wait? 

A  I  don’t  know  how  long  I  waited. 

Q  Would  you  say  fifteen  minutes?  It  wasn’t  any  longer 
than  about  a  half  hour,  was  it? 

A  I  suppose  it  was  about  a  half  hour,  something  like 
that 

.  Q  And  exactly  why  were  you  waiting  up  there? 

A  In  the  hall? 

Q  Yes. 


. A  Because  the  detective  told  me  to  wait  there. 

Q  And  then  the  detective  talked  to  yonf 
A  They  did. 

Q  Did  they  threaten  yon  at  that  timet 
A  No,  they  didn’t  threaten  me. 

Q  They  treated  yon  all  right! 

A  They  treated  me  with  great  respect 
Q  Did  they  question  yont 
A  They  did. 

Q  How  long  did  they  question  yon  there! 

A  At  TJline’s! 

Q  Yes. 

[730]  A  I  don’t  know  exactly  how  long. 

Q  Would  yon  saw  fifteen  minutes!  A  half  hour! 

A  I  wouldn’t  say,  because  I  don’t  know  exactly  how  long 
I  was  talking  to  them. 

Q  Was  it  a  short  time  or  a  long  time! 

A  It  wasn’t  too  short  and  it  wasn’t  too  long,  after  he 
started  talking  to  me. 

Q  After  he  started  talking  to  you  there,  what  happened! 
What  did  you  do! 

A  He  took  me  over  to  headquarters. 

Q  What! 

A  He  took  me  to  headquarters,  after  I  talked  with  him. 
Q  Did  he  take  you  directly  to  headquarters! 

A  No,  he  didn’t. 

Q  While  you  were  in  the  room,  did  the  police  ever  go 
out  and  leave  you  alone  there! 

A  I  don’t  recall  if  he  did. 

Q  How  many  policemen  talked  to  you  there! 

A  At  mine’s! 

Q  Yes. 

A  Just  two,  two  talked  to  me  at  first. 

Q  Did  one  of  those  policemen  ever  leave  the  room! 

A  I  don’t  know  if  they  did  or  not. 

Q  You  say  that  you  left  there.  About  what  time  did 
[731]  you  leave  mine’s! 

A  I  can’t  recall  exactly  what  time. 
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Q  I  don’t  mean  to  pin  yon  down,  that  yon  left  at  2:30, 
bnt  was  it  early  in  the  afternoon,  late  in  the  afternoon? 

A  I  wouldn’t  know  what  time  it  was,  exactly. 

Q  Would  yon  say  it  was  a  conple  of  hours  after  yon  had 
got  there? 

A  It  could  have  been;  I  wouldn’t  be  for  sure. 

Q  Yon  say  they  took  yon  down  to  headquarters? 

A  They  did.  — 

Q  Did  yon  go  anywhere  else  before  yon  went  to  head¬ 
quarters? 

A  I  did. 

Q  And  when  yon  left  Uline’s,  did  yon  go  voluntarily 
with  the  officers? 

A  Sure. 

Q  I  mean,  did  they  tell  yon  yon  had  to  go,  or  did  yon  go 
voluntarily  with  them? 

A  I  went  voluntarily.  They  didn’t  tell  me  I  had  to  go. 

Q  They  didn’t? 

A  No,  sir. 

Q  Where  did  yon  go  when  yon  left  Uline? 

A  When  we  left  Uline  we  went  down  there  to  the  whiskey 
[732]  store. 

Q  What  whiskey  store? 

A  At  3rd  and  K. 

Q  What  did  yon  go  down  there  for? 

A  I  don’t  know.  The  officer  talked  to  the  clerk  in  there, 
the  owner. 

Q  Yon  hadn’t  told  them  to  go  down  there? 

A  No,  I  hadn’t  told  them. 

Q  After  yon  left  that  whiskey  store  at  3rd  and  K  where 
did  yon  go? 

A  I  came  back  down  to  L  Street  and  then  got  in  Ser¬ 
geant  Parr’s  car  and  went  to  247  Warren  Street 

Q  Is  that  where  yon  live? 

A  Yes. 

Q  Did  they  tell  yon  they  were  going  to  take  yon  to 
Warren  Street? 

A  Yes,  they  did. 
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Q  Did  you  tell  them  to  go  to  Warren  Street  or  did  they 
tell  you  they  were  going  to  take  you  to  Warren  Streett 
A  No,  he  asked  me  where  was  the  shoes  and  the  clothing 
that  I  had  worn  that  Saturday. 

Q  And  what  did  you  sayt 

A  I  told  them  I  had  some  shoes  at  247  Warren  Street 
and  my  clothes  that  I  had  on  was  at  9th  and  0. 

Q  Did  they  ask  you  if  they  might  go  and  see  those 
[733]  clothes? 

A  He  said  he  was  going  over  and  get  them. 

Q  Did  you  have  any  objection  to  him  going? 

A  Not  at  all. 

Q  And  you  went  along  with  them  readily? 

A  That’s  right. 

Q  And  when  you  got  to  247  Warren  Street  what  hap¬ 
pened? 

A  I  went  in  the  house  and  got  my  shoes. 

Q  And  did  you  give  them  to  the  officers? 

A  I  did. 

Q  How  did  you  get  in  the  house? 

A  My  wife  was  there. 

Q  Did  she  open  the  door? 

A  At  247? 

Q  Yes. 

A  Yes. 

Q  And  did  you  invite  the  officers  to  come  in  with  you? 

A  I  don’t  recall  if  I  did  or  not. 

Q  Did  they  go  in  with  you? 

A  Lieutenant  Furr  did. 

Q  Are  you  sure  it  was  Lieutenant  Furr? 

A  I  think  it  was. 

Q  Do  you  remember  Lieutenant  Furr  was  the  wnm  who 
went  with  you  to  9th  and  0,  did  he  not? 

[734]  A  Yes. 

Q  Was  he  the  same  man  that  went  to  your  house  with 
you  earlier  in  the  day? 

A  I  think  he  was;  I  am  not  sure;  he  might  not  have 
been,  but  it  was  an  officer. 


394 


Q  Were  the  men  that  were  with  yon  in  nnifonn  or  in 
civilian  clothes? 

A  In  civilian  clothes. 

Q  Yon  said,  I  believe,  yon  gave  them  the  shoes. 

A  I  did. 

Q  And  then  where  did  yon  go? 

A  To  9th  and  0. 

Q  And  where  did  yon  go  at  9th  and  0? 

A  To  806. 

Q  And  did  yon  tell  them  to  go  there?  Did  yon  tell 
them  what  address  it  was? 

A  I  did. 

Q  And  did  yon  go  with  them  voluntarily  there? 

A  I  did. 

Q  And  what  did  yon  do  when  yon  got  to  806  0  Street?  . 
A  The  officers  and  I  went  in  there  and  he  told  me  to 
give  him  the  clothes  that  I  had  worn  that  Saturday. 

Q  And  did  yon  do  that? 

A  I  did. 

Q  Voluntarily? 

[735]  A  Voluntarily. 

Q  Did  yon  make  any  objection  to  giving  them  to  him 
at  all? 

A  No,  I  didn’t. 

Q  What  clothing  did  yon  give  him  there? 

A  I  gave  him  the  bine  pants  I  had  worked  in  that  morn¬ 
ing  and  the  shoes  I  had  worn  to  the  game  and  two  pair  of 
shoes  that  I  worked  in  before  I  bought  a  pair. 

Q  Did  yon  give  him  a  suit  coat? 

A  Yes,  I  gave  him  a  gray  suit  coat. 

Q  Yon  have  seen  that  suit  coat  here  since  this  trial 
began,  have  yon? 

A  I  have. 

Q  Is  that  the  same  suit  coat  that  yon  gave  them? 

A  The  same  suit  coat  I  gave  them. 

Q  And  at  the  time  that  yon  gave  him  these  shoes  and 
clothing  did  yon  have  any  objection  to  giving  them? 

A  No,  I  didn’t 
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Q  That  includes  the  coat? 

..  A  No.  V 

Q  You  say  it  does  include  the  coat?  You  had  no. objec¬ 
tion  to  giving  him  the  coat?  i  .  •  \ 

A  I  had  no  objection  to  giving  him  anything. 

Q  After  you  left  806  0  Street  where  did  you  go?  . 

A  To  headquarters. 

[736]  Q  Did  they  ask  you  to  come  down  to  headquar¬ 
ters,  or  just  what  happened? 

A  I  just  went  to  headquarters  with  them. 

Q  Did  you  make  any  objection  to  going  to  headquarters? 

A  No,  I  didn’t 

Q  From  the  time  you  left  the  Uline  Arena  office  that 
afternoon  until  you  got  to  headquarters  did  you  consider 
yourself  under  arrest? 

*  •  A  Well,  I  didn’t  know  whether  I  was  under  arrest 
or  not 

Q  Had  anyone  told  you  you  were  under  arrest? 

A  No;  he  told  me  investigation,  I  think  he  sadd  in¬ 
vestigation. 

Q  When  you  got  down  to  police  headquarters  what  oc¬ 
curred?  Where  did  you  go? 

A  Well,  we  went  in  the  room  there  where  Sergeant 
Bohannon,  I  believe  it  was. 

Q  That  is  the  man  that  testified  here  before,  the  ser¬ 
geant  in  uniform? 

A  That’s  right  He  checks  bloodstains  and  all  those 
things. 

Q  What  time  did  you  get  there,  do  you  recall? 

A  I  don’t  recall  what  time  I  got  there. 

Q  About  how  long  were  you  with  Sergeant  Bohannon  in 
that  room  with  him? 

[737]  A  Well,  about  between  half  an  hour  and  an  hour, 
I  guess. 

QWere  tests  made  in  your  presence  of  your  clothing? 

A  They  were. 

Q  And  did  Sergeant  Bohannon  tell  you  the  results  of 
the  tests? 

A  He  did. 


Q  What  did  he  tell  you? 

A  He  just  told  me  there  were  some  bloodstains  on  my 
gray  coat 

Q  What  did  yon  tell  him! 

A  I  told  him,  Yes,  I  knowed  it  was,  I  knowed  there 
was  one  place  there  .anyway,  I  knew  of  that  one. 

Q  How  did  yon  tell  him  yon  got  that  bloodstain  on 
yonr  coat! 

A  I  told  a  girl  hit  me  one  night  in  my  automobile 
and  my  nose  began  bleeding. 

Q  At  the  time  Sergeant  Bohannon  began  making  the 
tests  on  yonr  clothing  did  yon  make  any  objection  to 
those  tests  being  made! 

A  No,  I  didn’t 

Q  Do  yon  recall  whether  or  not  Sergeant,  or  as  yon 
call  him  lieutenant  Furr,  was  present  when  those  tests 
were  being  made! 

A  Yes,  he  was. 

Q  Was  that  the  first  time  yon  had  seen  him  that  day! 

[738]  A  It  might  have  been,  but  the  one  that  left 
Ulme’s  with  me,  he  was  present  too;  I  am  sure  he  was 
there. 

Q  Yon  mean  Furr!  This  was  the  first  time  yon  had 
seen  Fnrr,  when  he  came  in  the  room  there  when  yon  were 
with  Bohannon,  did  he  not! 

A  He  come  in  there;  I  know  he  was  in  there  then. 

Q  And  had  he  been  in  the  car  with  yon! 

A  I  am  not  sure  whether  it  was  him  or  not  I  know 
it  was  one  of  the  officers. 

Q  After  they  finished  conducting  these  tests  where 
did  yon  go! 

A  I  went  in  the  office  there,  in  the  hall  someplace. 

Q  And  who  went  with  yon! 

A  Two  officers. 

Q  Was  Sergeant  Fnrr  one  of  the  officers! 

A  I  don’t  know.  I  don’t  want  to  say  he  did,  but  I 
think  he  was  present  when  I  was  in  the  room. 

Q  Yon  have  seen  Sergeant  Fnrr  in  this  trial,  have  yon 
not! 

A  Yes,  sir. 
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Q  And  Sergeant  Furr  went  np  to  9th  and  0  With  you 
that  evening,  did  he  not?  In  other  words,  you  know  him 
when  you  see  him,  don’t  you? 

A  I  know  him  when  I  see  him. 

Q  Do  you  remember  whether  Sergeant  Furr  talked  to  you 

[739]  that  evening  when  you  went  out  of  Sergeant  Bo¬ 
hannon’s  office  into  this  other  room? 

A  Do  I  recall  of  him  talking  to  me? 

Q  Yes.  Was  he  the  ope  that  talked  to  you  then? 

A  He  was.  He  talked  to  me  at  headquarters,  sure. 

Q  And  how  long  did  he  talk  to  you? 

A  I  don’t  know  exactly  how  long  he  talked  to  me. 

Q  Would  you  say  he  talked  to  you  as  long  as  you  had 
been  in  Bohannon’s  office,  in  other  words,  a  half  hour  to 
an  hour? 

A  He  talked  to  me  quite  some  time. 

Q  And  at  that  time  when  he  was  talking  to  you,  how 
did  he  treat  you? 

A  He  treated  me  fine. 

Q  Did  he  strike  you? 

A  No,  he  didn’t. 

Q  Did  he  threaten  you  in  any  manner? 

A  No,  he  didn’t 

Q  What  did  you  tell  him  then? 

A  At  first  the  officers  asked  me  why  did  I  make  the 
statement  that  I  had  been  at  the  movies  and  different  places 
when  I  hadn’t  and  then  I  told  him  because  I  didn’t  want 
to  involve  myself  in  nothing  and  I  didn’t  want  to  involve 
the  person. 

Q  Did  you  also  tell  him  you  had  been  questioned  by  the 

[740]  police  the  night  before? 

A  The  night  before?  I  told  him  at  Uline’s. 

Q  That  you  had  been  questioned  by  the  police  at  Uline’s? 

A  I  told  him  that  at  Uline’s,  I  had  been  questioned' that 
morning. 

Q  Was  that  true? 

A  No,  it  wasn’t 

Q  Did  you  tell  Sergeant  Furr  at  that  time  anything  con¬ 
cerning  what  had  taken  place  on  December  30th?  This  is 
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while  yon  were  talking  to  him  that  afternoon  at  head¬ 
quarters. 

A  Bid  I  tell  him  at  headquarters? 

Q  Yes. 

A  Sure,  I  told  him  at  headquarters. 

Q  And  what  did  yon  tell  him,  sir? 

A  I  told  him  who  the  boy  was  that  told  me  abont  he  had 
did  this. 

Q  And  what  name  did  yon  tell  him? 

A  I  didn’t  give  him  no  name. 

Q  Bid  yon  mention  the  name  Frank  or  Big  Frank? 

A  Not  then  I  didn’t 

Q  Bid  yon  tell  him  that  yon  knew  where  yon  could  find 
him? 

A  I  did  tell  him  I  knew  where  I  could  find  him. 

Q  Bid  yon  tell  him  that  voluntarily? 

A  Idid. 

[741]  Q  And  did  yon  say  if  they  took  yon  np  to  9th 
and  0  yon  thonght  yon  could  point,  him  out? 

A  I  did. 

Q  And  did  yon  do  that  voluntarily? 

A  Voluntarily. 

Q  And  did  yon  go  np  to  9th  and  0? 

A  I  did. 

Q  What  time  did  yon  leave  to  go  to  9th  and  O,  do  yon 
recall? 

A  I  can’t  recall. 

Q  Was  it  before  dark  or  after  dark? 

A  If  it  was  after  dark  it  was  very  little  after  dark. 

Q  Had  the  lights  just  started  to  come  on? 

A  I  think  they  had. 

Q  Would  it  have  been  around  six  o’clock? 

A  It  would  have  been  around  six  o’clock  or  probably 
a  little  bit  after. 

Q  How  did  yon  go  np  there? 

A  In  one  of  the  detective’s  cars. 

Q  How  did  yon  go  np  there,  I  didn’t  hear  yon. 

A  In  one  of  the  detective’s  cars. 
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Q  Before  yon  went  np  there,  yon  have  stated  Sergeant 
Purr  didn’t  question  yon. 

MB.  MTTjLEB  :  May  it  please  Your  Honor,  we  have  con¬ 
tended  from  the  beginning  and  now  contend  that  he  didn’t 
threaten  [742]  him  and  didn’t  abuse  him. 

THE  COUBT:  All  right 
BY  MB.  BACON: 

Q  Bid  any  other  officer  make  any  threats  to  yon,  or 
promises! 

A  No. 

Q  Or  intimidate  yon  in  any  way! 

A  No.  One  of  them  told  me  that  if  I  knew  anything 
about  it  I  must  tell  because  I  would  have  a  chance  to  explain 
my  innocence. 

Q  And  does  that  cover  the  period  from  12  o’clock,  when 
they  first  talked  to  you,  until  you  went  up  to  9th  and  O, 
that  no  one  intimidated  you! 

A  That’s  right;  no  one  did. 

THE  COUBT :  Bid  anyone  at  any  time,  any  police  officer, 
intimidate  you  or  threaten  you  or  strike  you! 

THE  WITNESS:  No,  sir,  they  did  not 

THE  COUBT:  At  no  time. 

THE  WITNESS:  At  no  time  at  alL 
BY  MB.  BACON: 

Q  Was  there  any  pressure  exerted  on  you  at  any  time! 

A  No  pressure. 

Q  Of  any  kind! 

A  Not  of  any  kind. 

Q  After  you  got  to  9th  and  0  what  occurred! 

[743]  A  We  circled  the  block  a  couple  of  times  in  the 
car  ana  then  went  down  to  9th  Street  and  parked  and  I 
pointed  Proctor  out  to  the  officers. 

Q  And  after  you  had  pointed  Proctor  out  to  the  officers 
did  you  see  what  occurred!  What  did  the  officers  do! 

A  Well,  one  of  the  officers  come  out— both  of  them  come 
out  with  Proctor,  and  one  of  them  went  back  in  and  they 
called  a  wagon.  They  called  the  wagon  from  the  car  I  was 
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in,  and  the  wagon  come  and  they  pnt  Frank  in  the  wagon 
and  come  on  back  and  got  in  the  car. 

Q  Did  yon  see  them  come  ont  of  the  store  with  him! 

A  I  did. 

Q  And  did  yon  see  them  until  the  wagon  came! 

A  I  did. 

Q  During  that  period  of  time  did  yon  see  them  strike 
or  abuse  him  in  any  way! 

A  No,  I  didn’t 

Q  After  the  wagon  came  what  did  yon  do! 

A  We  went  back  to  headquarters. 

Q  When  yon  got  to  headquarters  what  happened! 

A  When  we  got  to  headquarters  me  and  two  of  the 
detectives,  or  one,  I  don’t  remember  which,  went  up  on 
the  front  elevator,  or  the  back  elevator,  but  anyway  they 
didn’t  want  Frank  to  see  me,  and  we  went  on  back  up  in 
the  office. 

Q  And  when  yon  got  in  the  office  what  occurred,  sir! 

[744]  A  They  was  in  the  office  talking  to  Frank. 

Q  Were  yon  in  the  same  office  that  Frank  was  in,  sir! 

A  At  the  present  I  wasn’t 

Q  How  many  officers  were  present  with  yon,  if  yon 
remember! 

A  I  don’t  remember. 

Q  Was  it  more  than  one! 

A  I  don’t  know  if  it  was  more  than  one  or  not 

Q  And  was  he  questioning  yon! 

A  No,  he  was  just  waiting  there  at  that  time. 

Q  Did  anyone  then  question  yon! 

A  Not  right  off,  they  didn’t 

Q.  Did  Sergeant  Furr  question  yon  at  all  then! 

A  After  he  went  in  there  and  talked  to  Frank,  yes,  he 
questioned  me. 

Q  And  then  he  came  back  and  questioned  yon! 

A  That’s  right 

Q  Did  yon  know  or  did  he  tell  yon  what  Frank  had  said! 

A  No,  he  didn’t  tell  me  what  Frank  had  said. 

Q  How  long  did  yon  stay  in  that  room! 


A  I  don’t  recall  how  long. 

Q  Were  yon  ever  taken  from  that  room! 

A  Yes,  I  was. 

Q  And  where  were  yon  taken,  sir! 

A  In  the  room  where  Proctor  was. 

[745]  Q  Would  yon  say  yon  had  stayed  in  that  room 
before  yon  went  in  the  room  where  Frank  was  waiting, 
wonld  yon  say  yon  were  in  there  a  short  time  or  a  long 
timet 

A  I  don’t  know  how  long  it  was. 

Q  Half  an  hour  or  an  hour,  something  like  that! 

'  A  I  couldn’t  say. 

Q  When  yon  went  in  the  room  where  Proctor  was 
sitting,  how  many  officers  were  in  that  room! 

A  Just  two,  I  think,  I  am  not  sure;  I  think  it  was  two. 

Q  Was  Sergeant  Farr  one  of  those  two  officers! 

A  I  think  he  was. 

Q  When  yon  went  in  the  room  tell  ns  what  happened 
after  yon  got  in  the  room. 

A  Well,  nothing  as  I  knows  of.  They  just  continued 
questioning. 

Q  They  questioned  yon! 

A  Uh-huh. 

Q  In  Proctor ’8  presence  did  they  ask  Proctor  to  listen  to 
your  story  or  vice  versa! 

A  I  don’t  think  so,  not  right  off  noway. 

Q  In  other  words  yon  were  on  one  side  of  the  room  and 
Proctor  was  on  the  other  side,  is  that  correct! 

A  That  is  correct,  for  a  while. 

Q  And  could  yon  see  Proctor  from  where  yon  were 
sitting! 

[746]  A  In  the  office  I  was  then,  I  couldn’t 

Q  Yon  couldn’t! 

A  I  couldn  ’t  see  him. 

Q  Did  there  come  a  time  when  Proctor  was  brought  or 
yon  were  taken  and  seated  side  by  side  with  Proctor,  or  al¬ 
most  side  by  side,  or  facing  each  other  and  in  close  prox¬ 
imity  and  talked  to  Proctor! 

A  Yes,  there  was. 
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Q  Did  the  officers  ask  yon  to  tell  yonr  story  to  Proctor! 

A  No.  I  thiTik  Mrs.  Jackson  was  in  there  at  that  time. 

Q  Did  they  ask  Proctor  to  tell  his  story  to  either  yon 
or  to  Mrs.  Jat&son! 

A  To  Mrs.  Jackson. 

Q  Did  he  relate  a  story  to  Mrs.  Jackson! 

A  He  did. 

Q  And  did  yon  hear  that! 

A  I  did. 

Q  Did  yon  tell  yonr  story  to  Mrs.  Jackson  then! 

A  I  did. 

Q  And  what  did  yon  tell  Mrs.  Jackson! 

A  Well,  I  don’t  recall  exactly  what  I  told  Mrs.  Jackson 
bnt  it  was  some  of  the  things  I  had  just  testified  to  Lien- 
tenant  Fnrr. 

Q  What  was  it  that  Proctor  told  Mrs.  Jackson! 

[747]  A  I  can’t  recall  exactly  what  he  told  Mrs.  Jackson. 

Q  What  was  the  substance  of  what  he  told  her,  if  yon 
can’t  remember  exactly. 

A  He  had  robbed  this  man  George  Schomber. 

Q  Did  he  say  that  yon  had  been  there! 

A  I  don’t  recall  if  he  mentioned  abont  me  being  there 
or  not 

Q  At  any  time  after  yon  arrived  at  headquarters  and 
was  in  the  same  room  as  Proctor  did  at  any  time  yon  see  any 
police  officer  strike  Proctor! 

A  No,  I  didn’t 

Q  Did  yon  hear  any  police  officer  threaten  Proctor! 

A  No,  I  did  not 

Q  After  yon  returned  to  headquarters,  and  during  this 
same  time,  were  yon  either  threatened  or  struck! 

A  No,  sir,  I  never  was. 

THE  COTJBT:  I  think  he  said  he  was  never  threatened 
nor  any  pressurewas  put  on  him. 

THE  WITNESS:  That’s  right 

BY  MB.  BACON: 

Q  That  covers  the  whole  time! 
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THE  COURT :  That  covers  the  whole  time,  asj  I  under¬ 
stood  it 

THE  WITNESS:  The  entire  time  they  arrested  me  up 
until  now,  neither  one  of  them  touched  me. 

[748]  MR.  BACON:  I  am  sorry;  I  thought  that  was 
just  at  6  o’clock. 

THE  COURT:  No,  that  was  the  entire  time.  I  ■ 

BY  MR  BACON: 

Q  This  is  just  for  the  record,  sir.  Bid  any  one  at  any 
time  exert  any  sort  of  pressure  on  you? 

A  No. 

Q  That  is  from  the  time  you  were  picked  up  until  the 
present  time,  is  that  correct? 

A  That  is  correct;  no  kind  of  pressure. 

.  Q  After  you  had  made  or  heard  Proctor  make  his  state¬ 
ment  to  Ethel  Jackson,  did  you  see  Mrs.  Rothgeh? 

A  I  did.  J/ 

Q  You  know  Mrs.  Rothgeb? 

A  Sure. 

Q  She  works  down  at  Uline,  doesn’t  she? 

A  She  does. 

Q  Bid  you  say  anything  to  her? 

A  I  don’t  recall  if  I  did  or  not. 

Q  Bid  you  at  any  time  repeat  your  story  to  her? 

A  I  don’t  know  if  I  did  or  not,  but  I  do  know  she  read 
my  statement. 

Q  She  did? 

A  She  did. 

Q  Was  she  present  when  the  statement  was  read  to  you? 

.[749]  .  A  When  the  statement  was  read  to  me  she  was 
sitting  right  in  the  doorway  over  there  when  they  were 
reading  it  to  me. 

Q  That  was  Lieutenant  Layton  who  read  the  statement 
to  you,  was  it  not — sort  of  red-haired? 

A  The  red-haired  one,  that’s  right 

Q  That  is  Lieutenant  Layton. 

A  Yes. 

Q  Bid  you  have  anything  to  eat  that  night? 
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A  Sure. 

Q  About  what  time  did  you  get  something  to  eat,  sirt 

A  I  don’t  recall  exactly  what  time. 

Q  About  what  time?  Was  it  about  the  time  Mrs.  Both¬ 
geb  got  there? 

A  I  can’t  recall,  but  I  know  he  requested  me  to  eat  some¬ 
thing;  Lieutenant  Furr  asked  me  three  or  four  times  to 
eat  something,  but  I  didn’t  want  to  eat  anything. 

Q  But  you  did  have  something  to  eat? 

A  Oh,  yes;  I  had  something  to  eat  when  I  got  ready. 

Q  I  understand  they  took  a  written  statement  from  you. 

A  They  did. 

Q  And  how  was  that  statement  taken?  In  other  words, 
did  you  tell  them  what  to  put  down  or  did  they  tell  you  what 
to  put  down? 

A  I  told  them  and  Lieutenant  Layton  advised  me  how  to 
[760]  use  some  words,  that  was  alL 

Q  And  when  you  finished  that  statement  I  believe  you 
said  you  signed  it? 

A  I  did. 

Q  And  was  Mrs.  Bothgeb  there  when  you  signed  itt 

A  She  were. 

* 

Q  Did  you  see  Proctor  sign  Ms  statement? 

A  I  don’t  think  I  did. 

Q  Could  you  see  Proctor  when  they  were  taking  the 
written  statement  from  him? 

A  No,  I  couldn’t  see  him. 

Q  Did  you  hear  them  read  Proctor’s  statement  back  to 
him? 

A  I  did. 

Q  You  heard  them  read  the  statement  back  to  Proctor? 

A  I  did. 

Q  And  when  that  statement  was  concluded  what  did 
Proctor  say  about  it? 

A  I  didn’t  hear  him  say  anything. 

Q  After  you  signed  your  statement  did  anyone  else  sign 
it? 

A  Mrs.  Bothgeb  and  one  or  two  of  the  officers. 

Q  Did  the  red-haired  cop  sign  it  too? 


A  He  signed  it  too. 

Q  And  when  they  read  it  to  yon  did  yon  tell  them  that 
P»]  this  was  all  right,  that  this  was  the  truth! 

A  I  don’t  know — something  on  there  he  said  and  I  told 
him — I  don’t  remember  what  I  said  about  it 

Q  In  other  words,  yon  made  a  few  corrections  in  this! 

A  No,  he  initialed  one  place;  I  said  something  about  it, 
I  don’t  know  what  it  was. 

Q  Did  you  make  the  correction,  “I  left  my 
about  5:30  ajn.  on  Sunday  morning  and  to  wo: 
and  it  is  written  in  here  “at  Uline’s.”  Would  that  be  the 
correction? 

A  I  don’t  know. 

Q  Did  you  initial  that  correction? 

A  It  is  supposed  to  be  initialed. 

Q  Are  those  the  initials  you  put  on  it,  sir? 

A  Them  are  my  initials. 

Q  And  you  put  them  on  that  correction? 

A  Yes. 

Q  After  you  made  that  correction  did  you  state  that 
this  was  a  true  statement  and  this  was  correct? 

A  Yes.  He  asked  me  was  I  satisfied  with  it  and  I  told 
him  Yes,  and  he  asked  me  was  I  mistreated  in  any  way  to 
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make  that  statement  and  I  told  him  No. 

Q  After  the  statement  was  taken  did  you  see  anyone  of 
the  employees  of  the  Uline  Company  that  night,  right  after 
this  statement  was  taken? 

[752}  A  I  did. 

Q  And  who  did  you  see,  sir? 

A  I  saw  Dorsey  and  Charles  Holmes. 

Q  And  did  the  police  request  you  to  make  a  statement 


to  either  one  of  those  or  both  of  them? 

A  I.  think  it  was  both  of  them. 

Q  And  did  you  make  a  statement  to  them? 

A  I  did,  but  I  can’t  recall  what  I  said  to  them. 

Q  In  substance  was  it  similar  to  the  statement  you  had 
given  the  police? 

A  Similar  to  the  statement  that  they  had  taken  from  me. 
Q  Did  George  Boddie  ever  come  down  there? 
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A  Yes,  sir,  he  did;  they  called  him  from  somewhere,  I 
think. 

Q  Before  Boddie  got  there,  when  yon  were  talking  to 
Holmes  and  Dorsey,  did  Proctor  make  a  statement  in  yonr 
presence? 

A  He  did. 

Q  Did  they  identify  Proctor? 

A  Proctor  identified  himself  to  them. .  .. 

Q  What  did  Proctor  say? 

A  He  told  him  he  was  the  one  that  was  in  the  alley  with 
them  drinking  whiskey.  % 

Q  What  did  Proctor  say  abont  the ‘crime  to  them? 

[753]  A  He  told  them  he  did  it,  assaulted  the  man 
and  robbed  him. 

Q  When  Boddie  got  there  did  yon  talk  to  Boddie  also? 

A  I  couldn’t  be  for  snre  bnt  I  know  I  seen  him. 

Q  Did  Proctor  talk  to  Boddie,  in  yonr  presence? 

A  Yes,  he  was  there  too. 

'  Q  And  did  Proctor  make  the  same  statement  to  Boddie 
that  he  had  made  to  Dorsey  and  Holmes? 

1  A  I  think  we  both  made  the  same  statement  to  him  that 
we  had  made  to  the  others. 

Q  Did  there  come  a  time  yon  went  down  to  TJline  Garage  ? 

A  There  was. 

Q  And  do  yon  recall  abont  what  time  it  was  yon  went 
down  there? 

A  No,  I  can’t  recall  what  time  it  was. 

Q  And  did  yon  and  Proctor  go  in  the  same  car? 

A  No,  we  wasn’t  in  the  same  car. 

Q  Yon  weren’t  in  the  same  car? 

A  No,  we  wasn’t  in  the  same  car. 

Q  And  what  happened  after  yon  got  down  there? 

A  When  we  got  there  the  garage  gates  was  locked  and 
Mrs.  Bothgeb  looked  in  her  pnrse  and  she  conldn’t  find  her 
key  and  they  sent  over  there  to  Chief  Miller’s  honse  and 
told  him  to  come  over  and  open  the  gate. 

Q  Did  yon  do  anything  while  yon  were  waiting  for  him 
[754]  to  come  over  and  open  the  gate? 

A  Yes.  At  the  time  one  of  the  officers  went  for  Chief  we 
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went  down  the  street  and  I  showed  them  where  Boddie 
bought  the  whiskey  at  and  where  we  drinked  it,  and  back 
to  3rd  and  L. 

Q  When  yon  were  down  at  3rd  and  K  yon  jnst  stated 
Boddie  bought  the  whiskey  down  there,  is  that  right? 

A  Boddie,  he  bought  it. 

Q  He  bought  it? 

A  Yes,  he  did. 

Q  Did  Proctor  buy  the  whiskey  there? 

A  No,  he  didn’t  He  didn’t  go  in  the  whiskey  store  with 
us. 

Q  Did  Proctor-buy  any  whiskey  while  yon  were  down  in 
the  vicinity  of  3rd  and  L? 

A  No,  3rd  and  K  Streets,  but  he  didn’t 

Q  Did  he  drink  some  of  the  whiskey? 

A  He  drinked  some  of  the  whiskey. 

Q  Where  did  yon  drink  this  whiskey? 

A  In  the  alley. 

Q  Yon  showed  them  where  the  whiskey  store  was,  and 
then  what  did  yon  do? 

A  Went  back  to  3rd  and  L  and  when  we  got  back  to  3rd 
and  L  I  asked  Proctor  which  way  did  he  go — the  officer 
asked  me  and  I  asked  Proctor  which  way  did  he  go  and  he 
went  [755]  down  through  the  alley. 

Q  He  went  down  through  the  alley  and  where  did  yon 
wind  up? 

A  Between  Gordon’s  garage  and  Uline’s. 

Q  Gordon’s  garage  is  right  next  door? 

A  That’s  right 

Q  And  then  yon  arrived  back  at  the  garage? 

A  We  did.  ~ 

Q  Did  yon  go  in  the  garage? 

A  We  did. 

Q  Proctor  went  in  there? 

A  That’s  right 

Q  And  did  Mrs.  Rothgeb  go  in? 

A  She  did. 

Q  Did  Mr.  Miller  go  in? 

A  He  did. 


408 


Q  And  the  police  officers? 

A  Yes. 

Q  What  happened  after  yon  went  in  the  garage? 

A  Proctor  was  demonstrating  how  he  did  and  I  went 
along  behind  him,  and  to  the  best  of  my  knowledge  from 
the  way  he  appeared  to  me - 

Q  Yon  say  Proctor  when  he  went  in  the  garage  demon¬ 
strated? 

A  Yes. 

[756]  Q  Whatdidhedo? 

A  He  demonstrated  on  one  of  the  officers  how  he  hit  the 
man  and  where  the  man  was  when  he  hit  him. 

Q  Did  he  make  any  statements  concerning  where  he  had 
hid  or  anything? 

A  Where  he  had  hid? 

Q  Yes. 

A  Yes,  he  said  he  come  down  beside  the  tracks. 

Q  Did  he  say  what  weapon  he  had  nsed? 

A  Yes,  he  did. 

Q  What  did  he  say? 

A  He  said  he  got  the  broom  and  I  stood  on  it  and  I  said  I 
did,  I  stood  on  the  broom  and  broke  the  handle,  and  then 
he  demonstrated  on  one  of  the  officers  how  he  got  behind 
the  man  and  how  he  hit  him. 

Q  At  that  lime  did  he  demonstrate  how  he  got  the  money 
ont  of  the  pocket? 

A  Yes.  He  said  I  come  over  there  and  hit  the  man’s 
pocket  and  I  told  him  not  to  tell  a  lie  because  I  didn’t  do  it 

Q  Did  yon  tell  him  not  to  tell  a  lie,  that  it  didn’t  happen 
that  way,  that  yon  didn’t  come  over  to  his  body? 

A  I  said — I  told  him  he  was  lying  becanse  I  didn’t  go  that 
way. 

Q  How  did  yon  know  which  way  he  had  gone? 

A  I  knew  the  way  we  had  planned  it 

[757]  Q  When  did  yon  plan  it? 

A  That  Tuesday  morning  after  that  Monday  night  when 
he  testified  that 

Q  After  yon  had  gone  through  this  reenactment  at  Uline- 
Garage  where  did  you  go? 


' :  •>  ".v'-T-’'  v  :  <<•_  ”  ■ 


\  .  •  * 


i-.i**'* ' 


A  Back  at  headquarters.  We  went — the  car  I  was  in  went 
to  Rothgeb’s  house. 

Q  And  after  you  got  down  at  headquarters  the  next  day 
you  were  taken  down  to  the  D.C.  jail? 

A  I  was  took  to  the  morgue  first  and  over  to  the  jaLL 

Q  When  you  got  to  the  jail  were  you  present  with  Proc¬ 
tor  when  Lieutenant  Korce  of  the  D.C.  jail  and  Officer 
Franklin  talked  to  both  of  you  right  when  you  were  ad¬ 
mitted  to  the  jail? 

You  talked  to  two  men,  two  officers  at  the  jail,  did  you 
not? 

A  We  could  have;  I  can’t  recall. 

Q  Would  it  refresh  your  recollection  if  they  inquired  of 
you  at  that  time  whether  either  you  or  Proctor  had  been 
mistreated? 

A  Oh,  yes. 

Q  And  did  they  write  up  a  statement  to  that  effect? 

A  I  think  they  did;  I  am  not  sure. 

Q  Did  they  read  a  statement  to  you,  and  in  that  state¬ 
ment  it  said  that  you  had  told  them  that  neither  you  nor 
Proctor,  [758]  and  Proctor  had  also  told  them  that  he 
hadn’t  been  mistreated  by  the  police? 

A  We  did. 

Q  And  did  you  sign  that  statement? 

A  I  don’t  recall  whether  I  signed  it  or  not. 

Q  Did  Proctor  sign  it  or  not? 

A  I  don’t  know? 

Q  Could  you  have  signed  it  and  have  forgotten  it? 

A  I  could  have  signed  it,  and  if  I  did  I  hadn’t  been  mis¬ 
treated  and  that  was  correct 

Q  But  someone  did  talk  to  you  about  that,  is  that  correct? 

A  They  did. 

Q  On  January  4th,  that  would  be  the  next  day,  do  you 
remember  talking  to  Mr.  Graff,  the  classification  officer? 
He  was  the  man  who  asked  you  questions  about  your  mother 
and  father  and  family,  and  so  forth? 

A  I  remember  talking  to  him,  but  I  don’t  know  if  it  was 
the  next  day  or  not;  I  don’t  think  it  was  the  next  day; 
I  am  not  sure. 

Q  But  you  do  remember  having  a  conversation  with  him? 
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.  A  I  do  remember  interviewing  him. 

Q  And  was  that  the  only  time  he  interviewed  you? 

A  It  was. 

Q  During  that  interview  did  yon  tell  him  anything 
[759]  about  this  crime  ? 

A  I  don’t  remember  telling  him  anything  about  this 
crime. 

Q  Do  you  recall  that  he  asked  you  anything  about  it? 

A  No,  I  don’t.  I  know  he  asked  me  what  was  I  charged 
with. 

Q  And  you  told  him? 

A  I  told  him. 

Q  And  he  didn’t  ask  you  anything  about  to  tell  him  some 
of  the  details? 

A  I  don’t  recall  of  him  doing  it. 

Q  After  you  arrived  in  the  jail,  either  the  first  or  the 
second  day,  were  you  examined  by  a  doctor? 

A  I  were. 

Q  And  at  that  time  was  Proctor  present? 

A  Yes,  he  was,  I  think. 

Q  In  other  words,  Proctor  was  examined  at  the  same 
time  you  were? 

A  I  think  he  was. 

Q  Did  you  hear  him  make  any  statement  to  the  doctor? 

A  Yes,  I  did. 

Q  Did  you  hear  him  complain  of  a  sore  stomach? 

A  No,  I  didn’t 

Q  Did  you  hear  him  complain  that  the  police  had  mis¬ 
treated  him  in  any  way? 

[760]  A  No,  I  didn’t. 

Q  At  that  time  were  you  requested  to  sign  another  state¬ 
ment  to  the  doctor  that  you  had  not  been  mistreated? 

A  I  told  the  doctor - 

Q  Did  you  sign  anything,  sir? 

A  I  don’t  know  if  I  signed  or  not 

Q  Do  you  recall,  did  you  see  Proctor  sign  anything  to 
that  effect? 

A  I  don’t  recall  him  signing  it 
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Q  Let’s  get  back  to  the  night  of  December  30th.  'Where 
were  yon  at  approximately  5  pan.  that  evening? 

A  At  5  pjn.  that  evening? 

Q  Yes. 

A-  9th  and  0. 

Q  What  were  yon  doing  np  at  9th  and  0? 

A  I  was  over  to  a  girl’s  honse  that  I  go  with  her,  and 
I  left  her  honse  and  come  down  on  the  corner. 

Q  Yon  left  her  honse  and  come  down  to  the  corner? 

A  Yes. 

Q  And  when  yon  got  there  what  did  yon  do? 

A  I  went  in  the  beer  garden. 

Q  Yon  went  in  the  beer  garden? 

A  And  drinked  beer. 

Q  Did  yon  see  Frank  Proctor? 

A  I  did. 

[761]  Q  Isn’t  it  trne  yon  went  np  there  with  the  idea 
of  meeting  Frank  Proctor? 

A  No,  it  is  not. 

Q  Jnst  shortly  before  yon  met  Frank  Proctor  did  yon 
go  to  Peaches  Delicatessen  and  ask  Ethel  Jackson  where 
Frank  Proctor  was? 

A  No,  I  didn’t 

Q  And. didn’t  yon  tell  her  that  yon  had  a  job  that  yon 
wanted  him  to  help  yon  with  at  UUne’s? 

A  No,  I  didn’t 

Q  That  conversation  never  took  place,  is  that  correct? 

A  That  conversation  never  took  place. 

Q  After  yon  met  Proctor  what  happened? 

A  I  explained  to  him  where  I  was  going  and  I  walked 
back  ont  to  the  corner  there  where  he  were  and  I  explained 
to  him  where  I  was  going.  * 

Q  Where  did  yon  tell  him  yon  were  going? 

A  I  told  him  I  was  going  to  Uline’s  to  meet  a  boy  and 
me  and  him  was  going  to  take  two  girls  to  the  game. 

Q  Why  were  yon  going  down  there  to  meet  him? 

A  I  was  going  to  see  him  when  he  got  off  from  work. 

Q  What  were  yon  going  to  talk  abont? 
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A  I  was  going  to  get  the  two  girls  that  we  was  going 
to  take  to  the  basketball  game. 

Q  Who  were  the  two  girls? 

[762]  A  I  had  never  seen  them  before. 

Q  What  girls  did  yon  take  to  the  basketball  game? 

A  Mabel  Davis. 

Q  And  yon  went  down  there  this  afternoon  to  find  ont 
from  him  what  two  girls  yon  were  going  to  take? 

A  No,  he  knowed  two  girls.  He  was  going  to  take  one 
of  them  and  the  other  was  her  sister. 

Q  Yon  were  going  to  take  her  sister? 

A  I  was*  going  to  take  her  sister. 

Q  Hadn’t  yon  asked  Mabel  Davis  the  night  before  to  go 
to  this  basketball  game  with  yon? 

A  I  had  asked  her — I  didn’t  tell  her  definitely  I  was 
going;  I  told  her  I  might  be. 

Q  And  when  yon  left  3rd  and  L  at  5:30  yon  went  right 
to  Mabel  Davis’  honse,  didn’t  yon? 

A  5:30? 

Q  Yes. 

A  No,  not  at  5:30. 

Q  Yon  took  the  cab  and  where  did  yon  go? 

A  Between - 

Q  Between  6th  and  L  with  the  other  passenger? 

A  That’s  right 
Q  And  where  did  yon  go? 

A  1221  Tenth. 

Q  And  that’s  where  she  lives? 

[763]  A  That’s  where  she  lives. 

Q  And  yon  went  in  her  honse  there? 

A  I  did. 

Q  And  what  time  was  that? 

A  I  don’t  recall  the  exact  time. 

Q  Wonld  it  have  been  the  time  it  took  the  cab  to  go  from 
3rd  and  L  to  6th  and  L  and  back  over  to  Tenth  Street? 

A  Wonld  have  been  the  time? 

Q  Yes. 

A  That  is  the  way  I  went 
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Q  Would  that  have  been  a  half  hour! 

A  I  don’t  think  it  would  have  taken  a  half  hour. 

Q  It  couldn’t  have  taken  more  than  half  an  hour. 

A  It  couldn’t  have  been  more  than  half  an  hour. 

Q  And  what  time  did  you  leave,  sir,  about  5:30,  is 
that  correct? 

A  Leave  where? 

Q  3rd  and  L. 

A  I  didn’t  leave  at  exactly  5:30,  because  I  saw  Holmes. 
Q  About  what  time  did  you  leave  down  there? 

A  I  don’t  recall ;  between  5 :30  and  6  when  I  left 

Q  And  so  therefore,  as  I  understand  it,  you  got  to  Mabel 
Davis’  house  not  later  than  6:30  and  you  went  in,  is 
that  correct? 

A  I  don’t  know  the  time  I  got  there;  no,  I  don’t  know 
[764 ]  that 

Q  Was  it  after  6  o’clock  when  you  left  down  there  at  3rd 
and  L  or  before  6  o’clock. 

A  It  was  before  6, 1  am  sure. 

Q  And  you  testified  it  took  you  half  an  hour  to  go  to 
Mabel  Davis’  house,  approximately? 

A  I  don’t  know  how  long  it  took. 

Q  But  it  was  about  6:30,  as  I  understand  it^  or  ap¬ 
proximately  that  time  when  you  got  to  Mabel  Davis’  house. 

A  I  can’t  say  what  time  I  got  there  because  I  don’t 
know. 

Q  Was  it  after  7  o’clock? 

A  After  7  o’clock? 

Q  Or  before  7. 

A  I  don’t  recall  what  time. 

Q  What  time  did  you  leave  Mabel  Davis'  house? 

A  I  don’t  recall  what  time  I  left  there. 

Q  What? 

A  I  don’t  recall  what  time  I  left 
Q  You  said  the  game  started  at  8:30. 

A  It  did. 

Q  And  you  said  there  was  entertainment  before  the 
game  started. 

A  There  was  a  show,  before  the  game. 
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Q  Did  yon  see  that  show! 

[765]  A  Snre. 

Q  Were  yon  in  the  vicinity  of  9th  and  0  between  8:30 
and  9  o’clock  that  night? 

A  No,  I  was  at  the  game. 

Q  And  if  Proctor  said  he  saw  yon  between  8:30  and  9 
that  night - 

THE  COURT:  No,  sir;  I  will  sustain  objection  to  that. 
MR.  BACON:  All  right 
BY  MR.  BACON: 

Q  That  afternoon,  had  yon  had  anything  to  drink  t 
A  I  beg  yonr  pardon? 

Q  That  afternoon  had  yon  had  anything  to  drink? 

*  MR.  MILLER:  What  afternoon? 

BY  MR.  BACON: 

Q  The  afternoon  of  December  30th,  that  day,  from  the 
time  yon  got  np  that  morning  what  did  yon  have  to  drink? 
.  .  A  I  had  whiskey  to  drink. 

Q  How  mnch  whiskey,  sir,  and  at  what  time? 

A  I  don’t  know  exactly  the  time,  bnt  I  was  drinking 
after  I  got  my  check  cashed. 

Q  How  mnch  did  yon  drink? 

A  George  Boddie  and  I  drank  the  half  pint  on  the  way 
to  Ms  honse. 

Q  Abont  what  time  would  that  be? 

A  A  little  after  12.  ' 

[766]  Q  That  was  December  30th? 

A  That  was  December  30th. 

Q  Did  yon  have  anything  to  drink  that  afternoon? 

A  I  had  a  drink  with  George  Boddie  again  after  I  saw 

Mm. 

Q  Yon  mean  at  6  o’clock  or  5:30? 

A  About  5:30. 

Q  And  those  were  the  only  two  drinks  yon  had  np  nntil 
yon  left  to  go  np  to  Mabel  Davis’  honse  that  day,  and  both  of 
them  with  George  Boddie,  is  that  correct? 

A  As  well  as  I  recall,  it  is. 
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Q  Would  you  say  you  were  sober  at  that  time  that  you 
arrived  at  the  corner  of  3rd  and  L  with  Frank  Proctor? 

A  Yes,  I  was  sober. 

Q  That  particular  day,  sir,  December  30th,  was  there  any 
time  that  day,  even  after  6  o’clock,  that  you  were  not  sober? 

A  That  I  weren’t  sober? 

Q  That  you  weren’t  sober.  Were  you  drunk  any  time 
that  day  even  after  6  o’clock? 

A  No. 

THE  COUBT:  Did  you  say  No? 

THE  WITNESS:  No,  sir,  I  wasn’t  drunk. 

BY  MB.  BACON: 

Q  What  did  you  do,  sir,  after  the  basketball  game? 

[767]  A  When  we  left  the  game - 

Q  What  time  was  it,  sir,  approximately,  if  you  recall? 

A  I  can’t  recall  what  time  it  was. 

Q  What  did  you  do  then? 

A  When  I  left  the  game  George  Boddie  and  his  girl  friend 
and  my  girl  friend  we  all  walked  out  of  the  arena  down 
to  3rd  and  K  and  we  bought  another  half  pint  and  drinked 
it  going  down  K  Street,  while  Boddie  and  his  girl  friend 
walked  to  North  Capitol  and  K  Street  and  I  caught  a  cab 
on  one  comer  going  northwest  and  him  and  his  girl  friend 
crossed  over  and  caught  a  cab  on  the  other  comer  and 
went  back  to  Northeast 

Q  Where  did  you  go  when  you  got  that  cab? 

A  To  11th  and  U. 

MB.  WOOD :  We  are  going  to  object  to  this  line  of  ques¬ 
tioning  at  this  time  as  to  what  occurred  Saturday  night 
after  the  game.  It  doesn’t  seem  to  me  to  be  material  in 
the  case. 

THE  COIJBT :  I  think  you  went  into  it  yourself.  You 
went  into  the  30th,  31st,  the  1st  and  the  2nd. 

How  much  more  of  this  have  you  got,  Mr.  Bacon? 

MB.  BACON :  Just  a  few  more  questions  as  to  this  par¬ 
ticular  matter. 

MB.  WOOD :  I  do  not  object  to  Mr.  Bacon  carrying  it  &s 
far  as  I  did,  but  this  is  after  this  offense  is  alleged  to 
have  occurred,  and  the  ball  game  was  that  night,  and  he  ig 
asking  him  what  he  did  after  he  came  out  of  the  game. 
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[768]  THE  COUBT:  I  will  permit  it 

MB.  MILLER:  May  we  come  to  the  bench! 

THE  COUBT:  Yes. 

(Thereupon  counsel  approached  the  bench  and  Con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows:) 

MB.  MILLER:  Unfortunately  he  is  going  to  say  he  went 
to  this  woman’s  house  and  stayed  all  night  with  her.  If  that 
comes  in,  that  is  injecting  another  offense  into  the  case. 

MB.  BACON:  I  had  the  opportunity  to  ask  Mabel  Davis 
that  question  when  she  was  on  the  stand,  and  I  didn’t,  and 
I  don’t  intend  to  ask  that  question  of  this  witness.  That 
would  be  immaterial.  I  am  not  going  to  ask  him  that 

If  Your  Honor  please,  I  will  tell  you  the  question  if  you 
would  like  to  know,  that  I  am  going  to  ask. 

THE  COUBT :  No.  The  only  thing  I  am  concerned  with  is 
not  to  ask  anything  that  is  going  to  hurt  Is  the  question 
going  to  be  susceptible  of  that  answer? 

MB.  BACON:  I  don’t  believe  so. 

THE  COUBT:  Well,  be  specific. 

MB.  BACON:  I  shall. 

(Thereupon  counsel  resumed  their  places  at  the  trial 
table  and  the  following  proceedings  were  had  in  open 
court:) 

[769]  BY  MR  BACON: 

Q  When  you  took  this  cab  where  was  it,  did  you  say  New 
York  Avenue  where  you  and  Boddie  separated  and  you 
caught  the  cab  with  your  girl  friend? 

A  North  Capitol. 

Q  You  went  to  a  restaurant  up  at  11th  and  U  St,  did  you 
not? 

A  That  is  right 

Q  Did  you  have  something  to  eat  there  with  your  girl 
friend? 

A  I  did. 

Q  And  you  paid  the  bill? 

A  I  did. 

Q  Do  you  remember  what  denomination  bill  you  used  to 
pay  the  bill? 
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A  No,  I  don’t. 

Q  Do  you  recall  whether  or  not  it  was  a  $5  bill  you 
got  broken  there? 

A  Me? 

Q  Yes,  when  you  paid  the  check,  did  you  pay  it  with  a  $5 
bill? 

A  I  can’t  recall  what  bill  it  was. 

Q  Do  you  remember  on  January  2nd  when  you  were  talk¬ 
ing  with  Sergeant  Furr,  do  you  recall  telling  him  that  you 
saw  Proctor  in  the  vicinity  of  the  Uline  garage  that  night? 

[770]  THE  COURT:  What  night  is  this? 

MR.  BACON:  He  made  the  statement  on  January  2nd, 
about  December  30th. 

THE  WITNESS:  I  don’t  recall  telling  him. 

BY  MR.  BACON: 

Q  Did  you  tell  Sergeant  Furr  that  on  December  30th  you 
saw  Frank  Proctor  as  you  were  getting  into  a  cab  at  3rd 
and  L  and  he  told  you  to  wait  a  minute  and  you  got  out  of 
the  cab  and  went  into  a  store  and  bought  a  package  of 
cigarettes?  Did  you  tell  Sergeant  Furr  that? 

A  I  don’t  remember  it. 

Q  Do  you  recall  that  you  told  Sergeant  Furr  that  after 
you  got  the  package  of  cigarettes  you  came  out  of  the  store 
and  you  saw  Frank  Proctor  running  out  of  the  Uline  garage 
and  that  he  came  down  to  you  and  said,  “Let’s  get  out  of 
here  and  get  a  cab.”  Do  you  remember  telling  Sergeant 
Furr  that? 

A  I  could  have  told  him,  but  I  don’t  recall. 

Q  Do  you  recall  you  told  him  after  you  got  into  this  cab 
that  Proctor  handed  you  a  $20  bill  and  said  something  to 
the  effect  “Here  is  your  cut;  I  have  just  robbed  a  man.”? 
Did  you  tell  Sergeant  Furr  that? 

A  I  don’t  remember. 

Q  Isn’t  that  what  you  told  Sergeant  Furr,  just  as  you 
told  him  that  you  could  take  him  up  and  show  him  this  man? 
[771]  Don’t  you  remember  you  said  you  told  Sergeant 
Furr  you  could  point  this  man  but  at  9th  and  0? 

A  I  did. 

Q  Isn’t  that  what  you  told  Sergeant  Furr  just  before 
you  said  he  could  take  you  up  and  you  could  show  him  this 
man? 
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A  I  could  have  told  him  that  but  I  don’t  recall  telling 
him.;:: 

Q  On  the  night  of  January  2nd,  when  you  were  at  head¬ 
quarters,  did  you  tell  Sergeant  Clark  or  Sergeant  Furr 
where  George  Schomber’s  pocketbook  was  located  where  it 
was  at  that  time?  Did  you  tell  them  it  was  in  a  sewer?  * 

A  I  told  them  what  he  had  told  me,  yes. 

Q  Did  you  tell  them  at  the  time  that  it  was  what  Proctor 
had  told  you  or  did  you  tell  them  that  is  where  you  threw 
the  pocketbook. 

A  No.  I  told  them  that’s  where  Proctor  said  it  was. 

.  Q  And  at  that  time  did  you  tell  them  how  they  could 
identify  the  pocketbook? 

A  I  told  them  that  if  it  was  his  picture  would  be  in  it, 
the  picture  I  stated  I  had  seen  of  George  Schomber. 

Q  And  you  knew  he  had  this  picture? 

A  Yes. 

Q  And  you  had  seen  it  before? 

A  Yes;  he  had  shown  it  to  me. 

Q  Do  you  know  who  the  picture  represented? 

[772]  A  No,  I  don’t  know  who  it  represented  but  I 
knew  he  and  a  lady  was  on  it. 

Q  You  knew  that  a  lady  was  on  the  picture? 

A  That’s  right 

Q  How  was  he  dressed?  Was  he  in  uniform? 

A  Yes,  he  was. 

Q  Was  it  a  Navy,  an  Army,  or  a  Marine  uniform? 

A  I  can’t  recall. 

Q  And  how  was  the  lady  dressed?  Was  she  in  uniform? 

A  I  don’t  remember. 

Q  You  have  seen  this  picture  before  (handing  the  wit¬ 
ness). 

A  He  showed  it  to  me  one  day.  He  got  a  ticket  and  he 
stated  to  me  the  police  asked  him  was  he  married  and  he 
told  him  Yes,  and  he  said.  Have  you  got  any  children,  and 
he  said  Yes,  and  he  said  “That’s  too  bad,”  and  started 
writing  up  the  ticket 

Q  In  this  picture  were  the  two  people  standing  up  or 
were  they  sitting  down? 

A  I  don’t  know  if  they  were  standing  up  or  sitting  down. 
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Q  Did  von  identify  anything  else  but  this  picture!  Did 
you.  tell  them  there  was  anything  else  besides  this  picture 
in  the  pocketbook!  '  ,  - 

A  I  don’t  know  if  I  did  or  not 

_  _  .  t 

£773]  Q  Would  you  have  known  about  anything  else 
being  in  the  pocketbook! 

A  I  wouldn’t  have  been  sure  of  nothing  being  in  it  but 
that  picture,  because  I  knew  he  had  it  in  there.  He  carried 
it  in  there  and  showed  it  to  me. 

Q  After  they  produced  this  pocketbook  were  you  shown 
the  pocketbook!  '  ■ : 

A  Yes,  I  were. 

Q  And  did  you  identify  this  picture! 

A  I  told  him  that  was  the  man. 

-  Q  Did  you  identify  any  of  the  other  papers  in  the  pocket- 
book!  ! 

A  No  more  than  things  that  had  Uline’s  name  on  it 

Q  Didn’t  Lieutenant  Layton  ask  you  or  tell  you  he  was 
now  showing  you  a  black  leather  billfold  with  four  card 
cases,  a  picture,  a  D.C.  driver’s  permit  No.  604977,  some 
ice  tickets;  a  Maryland  driver’s  license  No.  339,379,  an 
identification  card  from  Herson’s  Auto  and  Appliance  Com¬ 
pany,  and  other  cards  or  equipment  with  a  letter  “A”  for 
identification,  and  asked  you  whether  or  not  these  were  the 
cards  and  papers  which  you  recalled  as  being  in  the  bill¬ 
fold  at  the  time  you  and  Frank  divided  the  money  and  later 
threw  it  in  the  sewer,  and  when  he  asked  you  that,  didn’t 
you  say  Yes,  they  were  the  cards  and  papers  that  were  in 
the  billfold! 

A  He  put  it  all  on  the  table  there  in  front  of  me. 

[774]  Q  And  you  identified  all  of  it,  didn’t  you! 

A  He  put  his  key  and  those  things;  I  had  seen  them. 

_  *****  * 

Q  You  identified  the  traffic  permit  as  the  one  that  was 
in  his  pocket  when  you  and  Frank  divided  the  money. 

:A  No.  .*  /. 

5  Q  Did  he  ask  you  if  these  were  the  ones  you  saw  at 
the  time  you  and  Frank  divided  the  money,  meaning  Frank 
Proctor,  and  you  said  Yes,  these  are  the  cards  and  papers 
that  were  in  the  billfold! 

A  I  don’t  recall  saying  Yes. 

•  Q  You  did  have  this  statement  read  back  to  you  at  the 
time  you  signed  it,  did  you  not! 


A  It  was  read. 

Q  And  yon  made  one  correction  in  it  and  initialed  it, 
did  you  notT 

A  I  did. 

Q  The  one  I  showed  yont 

A  I  did. 

'  Q  And  everything  else  in  here  yon  told  the  police  was 
all  right,  is  that  tmeT 

A  That  is  true,  from  what  I  heard  of  it 

MB.  BACON:  No  farther  questions. 

CBOSS  EXAMINATION 
BY  MB.  YASELLI: 

Q  Mr.  Allen,  in  your  testimony  yon  said  that  yon  only 
[775]  knew  Proctor  for  about  two  months  before  De¬ 
cember  30th? 

A  That  is  right 

Q  And  in  your  statement  yon  said  that  yon  knew  him 
for  about  a  year.  Now,  which  is  true? 

A  Well,  I  had  only  knew  Proctor  about  two  months. 

Q  Which  is  true? 

A  I  said  I  only  knew  him  for  about  two  months. 

Q  That’s  what  yon  said  now. 

A  That’s  what  I  am  saying  now. 

Q  When  yon  signed  the  statement  yon  said  yon  had 
known  him  for  about  a  year. 

A  I  only  knew  him  for  about  two  months. 

Q  Do  yon  understand  that  question? 

THE  COUBT:  I  think  the  jury  understood  him. 

BY  MB.  YASELLI: 

Q  In  your  direct  examination  yon  said  that  yon  went  to 
see  Proctor  on  Friday  before  December  30th.  And  when 
yon  gave  him  the  slip,  Government’s  Exhibit  5,  was  it  on 
a  Friday  or  on  a  Saturday? 

A  That  I  gave  him - 

Q  In  the  statement.  Government’s  Exhibit  7,  yon  said 
yon  gave  Proctor  a  slip  with  the  Uline  address  so  that  he 
could  come  down  to  Uline ’s  to  see  yon  at  5 :30  that  day. 


421 


A  I  gave  it  to  him  on  a  Friday  or  Saturday;  it  was 
before  December  30th. 

[776]  Q  Then  when  yon  said  in  the  statement  that  it 

was  on  the  23rd,  Saturday - 

A  (Interposing)  I  said  I  gave  it  to  him  on  a  Friday  or 
Saturday  before  the  23rd. 

Q  Now,  you  are  saying  Friday  or  Saturday,  but  in  the 
statement  you  said  Saturday.  That’s  what  I  wanted  to 
clear  up.  What  is  the  real  date! 

A  I  don’t  recall  what  day  I  gave  it  to  him.  I  gave  it  to 
him  when  he  wanted  to  know  about  a  job. 

Q  On  December  30th  you  said,  under  cross-examination 
by  the  Government,  that  you  didn’t  go  to  Ethel  Jackson’s 
place  of  business  around  5  o’clock  to  look  for  Proctor. 

A  I  didn’t  go  in  there  to  look  for  Proctor. 

Q  In  the  statement  you  said  that  you  did.  Now,  which 
is  correct? 

MB.  MILLER :  I  object  to  that 

THE  COUBT :  That  will  be  for  the  jury  to  determine. 
If  the  statement  says  that,  they  will  have  the  benefit  of  the 
statement,  and  they  will  have  the  benefit  of  his  statement 
now. 

BY  MB.  YASELLI: 

Q  You  said  that  after  the  crime  was  committed  you 
agreed  with  Proctor  to  pretend  that  you  had  planned  it 

A  That  took  place  on  a  Monday  and  Tuesday. 

Q  After  the  crime  had  been  committed? 

[777]  A  That’s  right 

Q  Did  you  on  December  30th,  when  you  said  you  saw 
Proctor  come  out  of  Uline’s  garage  and  asked  you  to  get 
into  the  cab,  did  he  give  you  $20? 

A  He  did  not 

MB.  YASELLI:  That  is  all. 

MEDRICK  CECIL  MILLS 

was  called  as  a  witness  and  being  first  duly  sworn,  was  ex¬ 
amined  and  testified  as  follows: 

DIRECT  EXAMINATION 
BY  MB.  WOOD: 


A  It  was  read. 

Q  And  yon  made  one  correction  in  it  and  initialed  it, 
did  yon  notf 

A  I  did. 

Q  The  one  I  showed  you? 

A  I  did. 

Q  And  everything  else  in  here  yon  told  the  police  was 
all  right,  is  that  tme? 

A  That  is  tme,  from  what  I  heard  of  it. 

ME.  BACON:  No  farther  questions. 

CBOSS  EXAMINATION 
BY  ME.  YASELLI: 

Q  Mr.  Allen,  in  your  testimony  yon  said  that  yon  only 
[775]  knew  Proctor  for  about  two  months  before  De¬ 
cember  30th? 

A  That  is  right 

Q  And  in  your  statement  yon  said  that  yon  knew  him 
for  about  a  year.  Now,  which  is  tme? 

A  Well,  I  had  only  knew  Proctor  about  two  months. 

Q  Which  is  tme? 

A  I  said  I  only  knew  him  for  about  two  months. 

Q  That’s  what  yon  said  now. 

A  That’s  what  I  am  saying  now. 

Q  When  yon  signed  the  statement  yon  said  yon  had 
known  him  for  about  a  year. 

A  I  only  knew  him  for  about  two  months. 

Q  Do  yon  understand  that  question? 

THE  COUBT :  I  think  the  jury  understood  him. 

BY  ME.  YASELLI: 

Q  In  your  direct  examination  yon  said  that  yon  went  to 
see  Proctor  on  Friday  before  December  30th.  And  when 
yon  gave  him  the  slip,  Government’s  Exhibit  5,  was  it  on 
a  Friday  or  on  a  Saturday? 

A  That  I  gave  him - 

Q  In  the  statement.  Government’s  Exhibit  7,  yon  said 
yon  gave  Proctor  a  slip  with  the  Uline  address  so  that  he 
could  come  down  to  Uline ’s  to  see  yon  at  5:30  that  day. 
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A  I  gave  it  to  him  on  a  Friday  or  Saturday;  it  was 
before  December  30th. 

[776]  Q  Then  when  you  said  in  the  statement  that  it 

was  on  the  23rd,  Saturday - 

A  (Interposing)  I  said  I  gave  it  to  him  on  a  Friday  or 
Saturday  before  the  23rd. 

Q  Now,  you  are  saying  Friday  or  Saturday,  but  in  the 
statement  you  said  Saturday.  That’s  what  I  wanted  to 
clear  up.  What  is  the  real  date! 

A  I  don’t  recall  what  day  I  gave  it  to  him.  I  gave  it  to 
him  when  he  wanted  to  know  about  a  job. 

Q  On  December  30th  you  said,  under  cross-examination 
by  the  Government,  that  you  didn’t  go  to  Ethel  Jackson’s 
place  of  business  around  5  o’clock  to  look  for  Proctor. 

A  I  didn’t  go  in  there  to  look  for  Proctor. 

Q  In  the  statement  you  said  that  you  did.  Now,  which 
is  correct? 

MB.  MILLER:  I  object  to  that 

THE  COURT:  That  will  be  for  the  jury  to  determine. 
If  the  statement  says  that,  they  will  have  the  benefit  of  the 
statement,  and  they  will  have  the  benefit  of  his  statement 
now. 

BY  MR.  YASELLI: 

Q  You  said  that  after  the  crime  was  committed  you 
agreed  with  Proctor  to  pretend  that  you  had  planned  it 

A  That  took  place  on  a  Monday  and  Tuesday. 

Q  After  the  crime  had  been  committed? 

[777]  A  That’s  right 

Q  Did  you  on  December  30th,  when  you  said  you  saw 
Proctor  come  out  of  Uline’s  garage  and  asked  you  to  get 
into  the  cab,  did  he  give  you  $20? 

A  He  did  not 

MR.  YASELLI:  That  is  alL 

MEDRICK  CECIL  MILLS 

was  called  as  a  witness  and  being  first  duly  sworn,  was  ex¬ 
amined  and  testified  as  follows: 

DIRECT  EXAMINATION 
BY  MR.  WOOD: 
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Q-  Will  you  give  ns  your  full  name? 

A  Medrick  Cedi  Mills. 

Q  Are  yon  a  minister  of  the  Gospel? 

A  I  am,  sir. 

Q  Do  yon  know  the  defendant  Allen? 

A  Yes,  I  do. 

Q  How  long  have  yon  known  him? 

A  I  have  known  him  for  about,  I  guess  abont  fonr  or 
[778]  five  years. 

Q  Do  yon  know  other  people  that  know  him? 

A  Yes,  I  do,  sir. 

Q  Do  yon  know  his  reputation  among  those  people  for 
peace  and  good  order? 

A  As  far  is  I  know  I  never  heard  anything  to  the  con¬ 
trary.  %- 

Q  What  is  the  reputation  that  yon  have  learned? 

A  Good. 

(Witness  excused.) 

MR.  WOOD:  That  is  our  case,  Your  Honor. 

EVIDENCE  IN  REBUTTAL  ON  BEHALF  OF  THE 

GOVERNMENT 

:  [780] .  CLARENCE  R.  WINEMILLER 

was  called  as  a  witness,  being  first  duly  sworn,  was  ex¬ 
amined  and  testified  as  follows: 

DIRECT  EXAMINATION 
BY  MR.  BACON: 

*Q  Give  ns  your  full  name  and  assignment 
A  Clarence  R.  Winemiller;  detective  sergeant  assigned: 
to  the  Homidde  Squad. 

Q  And  were  yon  on  duty  on  the  night  of  January  2nd 
and  the  early  morning  of  January  3, 1951? 

A  I  was.  ’ 

And  did  yon.  have  occasion  to  go  to  Uline  Arena  or- 
Uline  Garage? 

A1  did. 

Q  How  did  you  go  down  there,  sir? 

A  I  received  instructions - 
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sm-Q  No;  what  was  your  method  of  transportation!  » 

A  A  cruiser. 

I  Q  And  did  either  one  of  the  defendants  ride  in  that  par¬ 
ticular  cruiser  you  were  inf 
A  Yes. 

Q  Which  one  of  them,  sir? 

A  Proctor. 

[781]  Q  Did  you  have  any  conversation  with  Proctor 
concerning  this  case! 

A  I  did. 

Q  What  did  he  tell  you,  sir! 

A  I  was  seated  in  the  cruiser  in  the  basement  at  head- 

S [darters  with  Proctor.  We  were  sitting  there  waiting 
or  Sergeant  Furr  and  Lieutenant  Felber. 

At  that  time  Proctor  said  to  me,  he  said,  “I  am  sorry 
I  ever  met  Allen.” 

MR.  WOOD:  Just  a  minute.  At  this  time  we  want  to 
object  to  any  statement  allegedly  made  by  Proctor  con¬ 
cerning  Allen. 

THE  COURT:  You  mean  out  of  Allen’s  presence! 

MR  WOOD:  Yes,  sir. 

THE  COURT:  Allen  was  not  present! 

.  MR.  BACON:  Allen  was  not  present 

THE  COURT :  I  will  sustain  the  objection. 

MR.  BACON:  If  Your  Honor  please - 

THE  COURT :  Come  to  the  bench,  gentlemen. 

(Thereupon  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows:) 

MR.  BACON:  If  Your  Honor  please,  Proctor  testified 
yesterday  that  he  had  no  conversation  with  Winemiller. 

MB.  CONLIFF :  And  you  asked  him  specifically  whether 
[782].  or  not  he  told  Winemiller  that  he  wouldn’t  have 
been  in  this  trouble. 

'  THE  COURT:  I  didn’t  get  either  of  you. 

.  ;  MB.  BACON :  I  asked  Proctor  yesterday,  on  cross  ex¬ 
amination,  if  he  made  any  statement  to  Winemiller  at  the 
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time  that  they  went  down  to  the  jail,  and  Proctor  said  no 
he  did  not  make  a  statement 
The  purpose  of  the  rebuttal  here  is  to  show  that  he  did 
make  a  statement  concerning  this  case,  and  that  he  wouldn’t 
have  been  in  any  trouble  if  it  hadn’t  been  for  Allen. 

MB.  MILLER:  That  is  out  of  the  presence  of  Allen. 

MR.  BACON:  That  is  out  of  the  presence  of  Allen. 

MR.  MILLER:  It  can’t  possibly  be  admissible. 

THE  COURT :  You  can  ask  him  if  he  did  have  a  conver¬ 
sation  with  Winemiller  and  he  can  answer  that. 

This  is  a  question  of  credibility,  isn’t  it? 

MR.  BACON :  Yes,  a  question  of  credibility  of  Proctor. 

THE  COURT :  You  may  ask  that  You  have  no  objec¬ 
tion  to  that? 

MR.  WOOD:  No,  Your  Honor. 

(Thereupon  counsel  resumed  their  places  at  the 
trial  table  and  the  following  proceedings  were  had  in 
open  court:) 

BY  MR.  BACON: 

Q  Now,  Officer,  you  stated  that  you  were  seated  in 

[78 3]  this  cruiser  in  the  basement  of  headquarters? 

A  That  is  correct 

1  Q  Did  you  have  a  conversation  at  that  time  with  the 
defendant  Proctor? 

A  I  did. 

Q  And  did  it  concern  this  case? 

A  Yes,  sir. 

MILDRED  E.  ROTHGEB 

was  called  as  a  witness  in  rebuttal,  and  having  been  previ¬ 
ously  sworn,  was  examined  and  testified  as  follows: 

DIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  Mrs.  Rothgeb,  I  am  going  to  ask  you  some  questions, 
and  I  wish  you  would  confine  your  answers  to  the  defendant 

[784]  Proctor. 

~  I  believe  you  had  previously  testified  that  you  were  in 
the  office  of  the  Homicide  Squad  at  the  time  that  Proctor 
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was  giving  a  written  statement  to  Sergeant  Farr,  is  that 
correct? 

A  Yes. 

Q  In  relation  to  Proctor  where  were  yon  seated?  How 
far  were  yon  from  him? 

A  Oh,  abont  as  far  as  I  am  from  here  to  yon. 

Q  And  how  was  Proctor  seated?  Was  he  facing  you  or 
was  he  turned  away  from  you? 

A  He  was  facing  me.  The  typist  had  his  back  to  me  and 
he  was  sitting  in  a  chair  alongside  the  desk. 

Q  Did  you  observe  him  during  the  time  the  statement 
was  being  taken  from  him? 

A  Yes,  I  did. 

Q  And  during  that  time  did  you  see  any  police  officer 
or  anyone  else  strike  him? 

A  No.  '1 

Q  During  the  time  that  he  was  giving  his  statement 
there  at  the  typewriter  what  was  his  attitude  and  his  de¬ 
meanor? 

A  Well,  he  was  given  a  cigar  and  he  was  laughing  and 
talking  to  the  officers  and  seemed  to  be  in  high  spirits. 

Q  Did  you  hear  him  make  any  complaint  at  that  time? 

A  None  at  all. 

Q  At  any  time,  from  the  time  you  got  to  headquarters 
until  the  police  took  you  home  that  night,  did  you  see  any¬ 
one  threaten  or  mistreat  in  any  way  the  defendant  Proctor? 

A  No. 

Q  I  believe  you  testified  that  you  went  to  the  Uline 
Garage  with  the  police  officers,  is  that  true? 

A  Yes. 

Q  Will  you  please  tell  us  briefly  what  Proctor  did  when 
he  arrived  inside  the  garage? 

THE  COTJBT:  Wasn’t  that  all  gone  over? 

MR.  MILLER:  Yes;  that  was  all  gone  over. 

THE  COURT :  I  think  we  have  had  all  that 

VINCENT  LAWRENCE  KORCE 

was  called  as  a  witness  and  being  first  duly  sworn  was  ex¬ 
amined  and  testified  as  follows: 
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[786]  DIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  Will  you  give  us  your  full  name,  sir,  and  your  occu¬ 
pation? 

A  My  name  is  Vincent  Lawrence  Korce. 

Q  How  do  you  spell  your  last  name? 

A  K-o-r-c-e. 

Q  What  is  your  occupation? 

1  A  lieutenant,  District  of  Columbia  JaiL 

Q  Where  are  you  employed? 

A  At  the  District  of  Columbia  JaiL 

Q  Were  you  employed  at  the  jail  on  January  3, 1951? 

A  Yes,  sir,  I  was. 

Q  And  did  you  have  occasion  to  be  present  upon  the 
admission  of  defendants  Albert  Allen  and  Frank  Proctor 
at  the  jail  on  that  day? 

A  Yes,  sir,  I  was. 

MR.  YASELLI :  I  object  to  the  form  of  the  question — 
admission. 

THE  COURT :  Were  you  present  when  the  two  defend- 
ants  came  to  the  jail? 

THE  WITNESS :  Yes,  sir. 

THE  COURT :  All  right 
BY  MR.  BACON: 

Q  Would  you  please  tell  me  if  you  questioned  Proctor 
[787]  as  to  any  mistreatment? 

A  I  have. 

Q  Did  you  question  him  on  that  day? 

A  Yes,  the  day  they  were  admitted. 

Q  And  what  did  you  say  to  him  and  what  did  he  answer? 

A  We  have  a  standard  rule  when  a  man  comes  in  and  he 
is  admitted  to  the  jail  he  is  searched  and.  stripped  of  his 
clothing  and  shoes  and  socks  and  is  looked  over  for  bruises 
or  anything  that  might  have  a  skin  disease,  or  something 
so  we  can  give  him  medical  treatment,  and  the  man  looked 
over,  and  in  a  case  like  murder,  or  rape,  I  question  them 
if  they  have  been  mistreated  by  anyone. 

Q  Did  you  examine  Proctor  yourself? 
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A  Yes,  sir.  ;  ...  ^ 

Q  And  did  Ms  body  show  any  evidences  of  braises  or 
marks  T 

A  None  at  all,  no,  sir. 

Q  Did  be  complain  to  yon  about  any  bruises  or  marks? 
Did  be  say  that  he  had  been  mistreated  by  the  police?  ' 

A  No,  sir.  ,  . 

Q  At  that  time  did  yon  reduce  that  to  writing? 

A  Yes,  sir,  I  did. 

Q  Did  he  sign  that,  sir? 

A  Yes,  sir. 

Q  Do  yon  have  the  institutional  jacket  with  yon  of 

[788]  Prank  Proctor? 

A  I  have,  yes,  sir. 

’  THE  COURT:  What  is  here  recorded  is  recorded  as  a 
result  of  your  examination  of  the  defendant  Proctor,  and 
the  questions  you  put  to  the  defendant  Proctor? 

.  THE  WITNESS:  Yes,  sir. 

BY  MR.  BACON: 

Q  Would  you  please  tell  us  what  it  was  that  he  signed, 
sir?  Frank  Proctor  signed  a  statement  that  you  have  there? 
A  Yes,  sir. 

Q  Can  you  tell  us  briefly  in  your  own  words  the  sub¬ 
stance  of  that  statement? 

A  About  being  examined  by  me  and  Officer  Franklin  it 
was  not  indicated  nor  could  be  determined  that  the  man 

[789]  had  been  mistreated,  or  bruises  by  the  Police  De¬ 
partment 

THE  COURT:  When  you  say  by  the  Police  Department 
do  you  mean  it  does  not  indicate  he  has  been  mistreated  by 
anyone? 

THE  WITNESS :  Or  by  anyone. 

BY  MR.  BACON: 

Q  Did  he  say  in  that  statement  that  personally  he  had 
not  been  mistreated? 

A  Yes,  sir,  he  did. 

Q  And  was  he  given  that  statement  to  read? 

.  A  Yes,  sir. 
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Q  And  did  he  ever  sign  it,  sir? 

A  Yes,  sir. 

Q  In  your  presence? 

A  In  my  presence. 

[790]  DR.  SAUL  ZUCKERMAN, 

was  called  as  a  witness,  and  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

DIRECT  EXAMINATION 
BY  MR.  BACON: 

Q  Will  yon  give  ns  yonr  name,  Doctor? 

A  Sanl  Znckerman. 

Q  What  is  yonr  occupation  or  profession? 

A  lama  physician  and  I  am  the  senior  medical  officer 
at  the  District  Jail. 

Q  And  as  the  senior  medical  officer  at  the  District  Jail 
did  yon  have  occasion,  after  January  3  or  on  January  3  or 
after,  to  examine  the  defendant  Frank  Proctor  in  this  case? 

A  Yes,  I  did. 

Q  And  do  yon  recall  the  date  that  yon  examined  him, 
sir?  I  will  show  yon  the  institutional  file,  sir.  The  partic¬ 
ular  page  that  yon  are  looking  at  in  the  institutional  file  of 
Frank  Proctor,  is  that  the  medical  report? 

A  That  is  right,  it  is. 

Q  Did  yon  make  that  report  yourself,  sir? 

A  Yes,  I  did. 

Q  And  did  yon  make  the  examination  of  Frank  Proctor 
[791]  at  the  time  that  report  was  made,  sir? 

A  I  was  one  of  two  physicians  who  examined  him.  We 
examine  patients  in  pairs  very  often,  and  it  is  dated  Jan¬ 
uary  9th;  that  is  the  date  we  examined  him. 

Q  During  yonr  examination  of  Frank  Proctor  did  he  at 
any  time  complain  to  yon  of  a  soreness  of  the  stomach,  do 
yon  recall,  sir? 

A  I  don’t  recall  that. 

Q  And  had  he  complained  of  a  soreness  of  the  stomach 
would  yon  have  recorded  it? 

A  Very  likely. 

Q  Is  there  any  record  of  that  in  the  institutional  file,  sir? 


A  There  is  no  record  here.  I  could  point  out  that  he  has 
been  a  patient  in  the  jail  hospital  during  almost  the  entire 
period  of  his  incarceration. 

Q  And  have  yon  been  the  doctor  treating  him! 

A  I  have  been  one  of  the  doctors  treating  him. 

Q  What  was  he  suffering  from,  sir? 

A  He  had  an  old  gunshot  wound  of  the  left  chest  with 
some  residual  difficulty  and  some  new  disease  in  the  right 
lung,  the  exact  nature  of  which  we  haven’t  yet  definitely 
diagnosed.  There  are  a  number  of  possibilities  but  I  don’t 
see  any  point  in  going  into  that  here. 

THE  COURT:  It  has  no  relation  to  this  case  to  the 
[792]  best  of  your  knowledge. 

THE  WITNESS:  To  the  best  of  my  knowledge  it 
wouldn’t 

BY  MR.  BACON: 

Q  At  the  time  you  made  your  first  examination  of  Frank 
Proctor  did  you  inquire  as  to  whether  or  not  he  had  been 
mistreated  by  the  police? 

A  That  is  done  routinely. 

Q  Did  you  make  that  inquiry? 

A  I  did  not 

Q  Do  you  have  the  institutional  file? 

A  I  have. 

Q  Is  that  made  in  the  course  of  the  regular  course  of 
business  at  the  D.C.  Jail? 

A  It  is. 

Q  Referring  to  the  medical  page  of  that  jacket  do  you 
find  Frank  Proctor’s  signature  on  that  page? 

A  Ido. 

Q  And  in  what  relation  is  it  on  that  page? 

A  It  appears  under  a  statement  which  reads,  “I  was  not 
mistreated  or  manhandled  by  the  police  during  my  stay  in 
police  headquarters  or  at  any  other  police  jprecinct,”  and 
there  is  a  signature  which  I  presume  to  be  his. 

MR.  BACON:  No  further  questions,  Your  Honor. 

CROSS  EXAMINATION 
BY  MR.  YASELU: 

[793]  Q  Were  you  present  when  that  was  signed  by 
Proctor? 
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A  I  did  not  witness  the  signature. 

'  ‘  X  At  this  juncture  Mr.  Yaselli  handed  the  medical  hie 

to  the  defendant  Proctor  and  conferred  with  him.) 

MB.  YASELLI:  All  right;  no  questions. 

CAPTAIN  EDGAR  E.  SCOTT 

was,  called  as  a  witness  and  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

•  DIRECT  EXAMINATION 
BY  MB.  BACON: 

Q  Would  you  give  us  your  full  name,  Captain? 

A  Edgar  E.  Scott,  Assistant  Chief  of  Detectives. 

Q  That  is  of  the  Metropolitan  Police  Department,  sir? 

A  Yes. 

*  •  •  •  * 

t  Q  And  was  that  your  assigment  on  the  evening  of  Jan¬ 
uary  2, 1951,  sir?  •  . 

:  A  Yes,  sir. 

[794]  Q,  On  that  particular  day  did  you  have  occasion 
to  come  to  Police  Headquarters  between  6:30  and  7  o’clock 
or  in  that  vicinity? 

A  Yes,  sir. 

Q  On  that  day  did  you  see  the  defendant  in  this  case, 
Frank  Proctor? 

.  A  I  did. 

Q  And  where  did  you  see  him,  sir? 

A  I  saw  him  in  a  small  room  that  we  use  to  interview 
people  on  the  third  floor,  the  rear  of  the  General  Assign¬ 
ment  Squad.  - 

Q  And  when  you  first  saw  him,  sir,  who  was  in  the 
room  with  him? 

A  I  don’t  recall  exactly  who  was  in  the  room  when  I 
first  saw  him. 

Q  Were  there  other  officers  in  the  room,  sir? 

A  Yes,  one  or  two  other  detectives. 

Q  Was  Sergeant  Furr  one  of  those  officers,  sir? 

A  Yes,  I  fed  sure  he  was. 

Q  Did  there  come  a  time  that  the  other  officers  left  the 
room  and  you  were  alone  with  Proctor? 

A  Yes. 
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Q  And  how  long  were  yon  alone  with  him,  sir? 

•  A  Probably  ten  minutes  that  I  was  alone  with  him, 

Q  During  that  period  were  there  any  officers  coming 
[795]  in  and  out  of  the  room? 

A  Tes — not  daring  that  ten  minutes,  but  during  the 
period  that  I  was  in  the  room,  sir,  other  officers  came  in 
because  we  brought  the  other  defendant  in  a  time  or  two. 

Q  Up  until  the  time  that  the  other  defendant  was  brought 
in,  and  during  the  time  that  the  other  defendant  was  in 
that  room,  were  you  there  that  whole  time? 

.  A  Yes. 

Q  And  during  that  time  did  you  see  any  police  officer, 
including  yourself,  abuse,  mistreat,  threaten  or  strike  the 
defendant  Proctor? 

.  A  I  did  not 

MB.  BACON :  That  concludes  the  Government’s  case. 

THE  COUBT:  I  understand  the  Government  rests. 

MB.  WOOD:  No  rebuttal. 

MB.  YASKT1T1T:  No  rebuttal.  j 

THE  COUBT :  I  understand  counsel  for  both  defendants 
have  closed  their  case. 

MR  WOOD:  That  is  right. 

MR  YASELLI:  That  is  right 

[796]  (Thereupon  at  12:40  o’clock  pjn.  the  trial 
was  recessed  until  1:45  o’clock  pjn.) 

■  ’  ’  '  •  j 

[805]  ARGUMENT  TO  THE  JUBY  ON  BEHALF  j 

OF  THE  GOVERNMENT.  j 

MB.  BACON :  May  it  please  the  Court,  ladies  and  gentle¬ 
men  of  the  jury,  this  is  the  time  in  a  criminal  case  and  in 
this  particular  case  where  the  Government  sums  up  the 
evidence  that  it  has  presented  to  you  during  the  course  of 
the  trial.  j 

The  Government  does  not  intend  at  this  time  to  belabor 
you  with  a  detailed  outline  of  the  evidence  that  we  have 
heard  in  the  past  week. 

•  I  would  like  to  point  out,  however,  that  the  Government 
feeds  that  it  has  proven  beyond  a  reasonable  doubt  that  the  1 
two  defendants,  Albert  Allen  and  Frank  J.  Proctor  did  plan 
some  time  prior  to  December  30.  to  rob  George  Schomber, 
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and  that  in  carrying  out  those  plans  on  December  30  they 
went  to  the  Uline  Garage  and  they  waited  there  for  Schom- 
ber,  and  when  he  did  come  in  the  defendant  Proctor  struck 
him  over  the  head,  and  kicked  him  several  times,  and  that 
one  of  the  defendants  took  from  his  pocket  a  pocketbook 
containing  both  [806]  his  money  and  the  money  of  the 
Uline  Ice  Company,  that  Schomber’s  body  was  found,  or, 
at  that  time  Schomber,  excuse  me,  was  found  in  the  garage 
in  his  truck  in  a  badly  beaten  condition  with  blood  ail  over 
his  face,  and  that  he  was  taken  to  a  hospital,  and  arrived 
at  that  hospital  sometime  in  the  vicinity  of  7:00  o’clock 
that  evening,  and  that  Dr.  Chohany  of  Casualty  Hospital 
testified  that  all  possible  medical  aid  was  given  to  mm, 
that  he  had  been  beaten  beyond  medical  help,  and  that  at 
1:20  the  next  morning  he  died. 

If  you  recall  to  your  attentions  the  words  of  Dr.  Chohany 
as  to  Schomber’s  injuries,  if  you  will  recall,  he  said  he  had 
an  eggshell  fracture.  If  you  will  also  recall,  I  asked  him 
what  he  meant  by  an  eggshell  fracture,  and  he  described  it 
as  a  fracture  that  would  be  caused  in  the  shell  of  an  egg 
if  one  would  drop  it  to  a  hard  surface. 

I  don’t  think  that  at  this  time,  since  we  have  heard  many 
witnesses,  that  it  is  necessary  to  go  into  any  more  of  the 
details  on  that  score. 

I  would  like  to,  however,  outline  the  activities  of  the 
Police  Department,  particularly  the  Homicide  Squad  in 
this  case,  and  show  you  exactly  what  happened,  and  how 
they  did  arrest  the  two  defendants  in  this  case. 

This  crime  happened  on  December  30,  between  6:00  and 
6:30  pjn.,  and  that  night  the  police  were  called  in,  and  on 
December  31,  on  January  1,  on  January  2,  the  police  in- 
terro-  [807]  gated  the  employees  of  the  Uline  Ice  Company. 

Why  did  they  interrogate  the  employees  of  the  Uline 
Ice  Company  T 

Miss  Rothgeb  testified  that  Schomber  was  the  man  desig¬ 
nated  as  a  special  driver,  he  was  the  driver  who  made  the 
most  frequent  deliveries  to  houses  where  he  was  paid  in 
cash. 

So  the  police  interrogated  the  employees  of  the  Uline 
Ice  Company  and  it  was  on  January  2  that  the  first  break 
in  the  case  came. 

They  talked  to  Allen  at  the  Uline  Company  office,  and 
he  told  them  something  that  didn’t  ring  a  bell  with  them, 
and  so  they  continued  to  question  him  that  afternoon,  as 
he  testified  this  morning.  They  took  him  down  to  Head- 
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quarters,  they  talked  with  him,  and  finally  he  admitted  to 
them,  he  told  them,  “Well,  I  told  you  I  was  at  the  movies, 
but  the  reason  I  told  you  that,  I  didn’t  want  to  be  implicated 
in  this  crime.” 

Then  he  said,  “But  I  was  over  there,  I  saw  the  man  who 
did  it” 

He  said,  “I  was  standing  there  in  front  of  the  arena 
getting  ready  to  get  in  a  cab  and  a  man  hollered  at  me  that 
I  used  to  know,  and  I  waited  and  went  in  the  store  and  got 
a  pack  of  cigarettes,  and  when  I  came  out  I  saw  this  man 
run  from  the  TJline  Garage,  and  when  he  ran  from  the 
garage  he  [808]  said,  ‘Come  on.’  I  went  up  to  the  cor¬ 
ner  with  him  and  we  caught  a  cab,  and  we  got  in  this  cab 
and  when  we  got  in  the  cab  he  had  a  brown  billfold  in  his 
hand,  and  he  gave  me  $20  and  said,  ‘I  have  just  robbed  a 
man,’  so  I  kept  the  $20.” 

That  is  what  he  told  Sergeant  Furr,  and  that  is  what  he 
told  you  ladies  and  gentlemen  this  morning  he  didn’t 
recollect  telling  Sergeant  Furr.  That  is  what  Sergeant 
Furr  testified  he  told. 

At  that  point  Sergeant  Furr  became  interested.  “Who 
is  Ibis  other  man?” 

“Well,  I  don’t  know  his  name,  but  he  hangs  out  up 
around  Ninth  and  0  Streets,  we  will  go  up  and  get  him.” 

So  Sergeant  Furr  and  Gosman  takes  the  cruiser  and  takes 
him  up  to  Ninth  and  0.  At  Ninth  and  0  he  sees  Frank 
Proctor  inside  of  Peach’s  Delicatessen,  and  he  points  Frank 
Proctor  out  and  says,  “Oh,  I  remember  now.  They  call 
him,  ‘Big  Frank.’  ” 

So  they  arrested  Proctor,  and  they  took  him  to  Head¬ 
quarters. 

You  have  heard  testimony  to  indicate  that  Captain 
Scott,  Sergeant  Furr  interrogated  Proctor,  and  that  Proc¬ 
tor  told  them  his  side  of  the  story,  how  Allen  and  himself 
had  planned  this  robbery  that  night,  and  how  they  had  gone 
down  and  had  committed  the  robbery,  how  they  had  taken 
the  man’s  money,  and  how  much  money  they  divided,  hav¬ 
ing  taken  it  from  him. 

[809]  Then  they  went  in  and  talked  to  Allen  some  more. 
By  then  Allen  told'  them,  “Yes,  I  went  down  there  with 
Proctor,  Proctor  hit  him  on  the  head,  I  didn’t  Proctor 
took  his  money.  I  didn’t.  I  was  in  the  garage.  I  pointed 
him  out,  but  I  didn’t  hit  him.” 

“And  then  we  left  and  we  split  the  money.” 
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And  then  he  told  Furr,  “And  I  threw  the  pocketbook  in 
a  sewer  after  we  left  at  Ninth  and  M  Street  That  is  where 
we  threw  the  pocketbook”. 

About  that  time  Mrs.  Bothgeb  came  in,  and  they  repeated 
these  stories,  each  one  of  them,  to  Mrs.  Bothgeb,  and  Mrs. 
Bothgeb  was  present,  watched  each  end  of  the  room,  and 
watched  the  police  interrogate  these  men,  so  that  they  could 
take  down  the  written  statements  we  have  introduced  as 
Governments  Exhibits  4  and  7,  and  she  watched  this  in¬ 
terrogation,  and  after  it  was  completed,  each  of  these  men 
were  brought  to  her,  or  she  went  to  them,  and  they  signed 
this  confession  in  her  presence,  and  it  was  read  to  them. 

Lieutenant  Layton  testified  he  read  the  confession  back 
to  Allen. 

Sergeant  Couture  testified  that  he  read  the  confession, 
so  that  there  would  be  no  misunderstanding,  back  to  Proc¬ 
tor,  and  that  both  of  these  men  then  signed  the  confession, 
and  at  that  time  Mrs.  Bothgeb,  and  the  two  police  officers 
who  had  participated  with  each  defendant  signed  as  wit¬ 
nesses  to  [810]  the  signatures. 

And  of  course  you  are  familiar  with  the  contents  of  those 
statements,  because  we  have  read  them  to  you  here  during 

this  trial  - 

That  wasn’t  enough.  The  police  brought  three  employees 
of  the  Uline  Company  down  there.  These  are  the  three  men 
that  both  defendants  had  testified  they  had  seen  outside  the 
garage  that  night  about  5 :30  or  a  quarter  to  six,  and  dur¬ 
ing  the  course  of  the  evening  those  three  employees  came 
in,  and  both  defendants  repeated  the  story  they  had  given, 
first  to  the  police  orally,  then  to  Mrs.  Bothgeb,  and  the 
written  statement,  to  each  of  these  men. 

Now,  there  have  been  at  least  five  people  who  have  heard 
from  these  two  defendants  what  story  they  gave.  Make 
it  six.  Ethel  Jackson,  who  was  Proctor’s  employer  came 
there,  and  Proctor  told  her  what  had  happened,  and  Allen 
repeated  what  had  happened. 

Still  that  wasn’t  enough. 

The  police  then  took  the  two  defendants,  Mrs.  Bothgeb 
and  the  officers,  and  went  down  to  the  Uline  Garage. 

And  if  you  will  recall,  they  eouldn’t  get  the  gate  open  at 
first,  it  was  locked,  so  the  officers  had  them  retrace  their 
steps,  which  they  did,  and  the  retracing  of  those  steps  cor¬ 
roborated  by  their  original  testimony. 

And  they  got.  into  the  garage;,  and  inside  the  garage 


435 


£811]  Frank  Proctor  and  Albert  Allen  reenacted  this 
crime,  and  they  showed  where  they  hid,  where  they  got  the 
•weapon,  how  they  broke  it,  and  Proctor  demonstrated  how 
he  struck  Schomber,  and  where  he  struck  him,  and  the  .only 
disagreement  was  when  Proctor  said,  “And  Allen  came  in 
and  got  the  pocketbook.” 

'  And  what  didAllensay  at  that  time? 

“Frank,  you  have  been  telling  the  whole  story  true  to 
this  point  Tell  thetruth  about  that” 

•  That  was  the  only  point  of  disagreement  at  that  time,  r* 

...  Up  to  that  time  Allen  was  giving  details,  ladies  and 
gentlemen,  minute  details  he  told  in  his  written  statement 
that  we  read  to  you,  and  his  oral  statements  to  Sergeant 
Furr,  particularly  those  two  I  remember,  in  minute  detail, 
every  step  that  was  taken,  “"Where  we  stood,  we  got  in  the 
back  of  a  truck,  when  a  coupe  came  driven  by  Douglas,” 
who  testified,  “Yes,  I  did  drive  in  about  that  time,”  even 
to  the  details  that  Douglas  pushed  the  button-  and  lowered 
the  door  again.  . 

He  testified  how  Frank  Proctor  crept  around  the  side  of 
the  garage  and  back  down  beside  or  behind  a  line  of  trucks 
while  Schomber  was  getting  out  of  the  truck,  and  when  he 
came  up  behind  him,  struck  him  on  the  back  of  the  neck. 

Those,  ladies  and  gentlemen,  are  minute  details  that 
only  the  person  who  was  there  would  know. 

[8121  He  has  told  you  this  morning  on  the  stand,  this  is 
Allen,  “I  wasn’t  there,  I  went  down  to  the  garage,  but  I 
never  did  go  in,  I  caught  a  cab  and  went  back  uptown  about 
6  KX)  o’clock.  I  know  nothing  of  it” 

.  How  does  he  know,  ladies  and  gentlemen,  how  does  he 
know  where  the  pocketbook  was?  How  does  he  know  what 
papers  were  in  the  pocketbook?  He  explains  that  to  you 
.very  simply. 

. :  “I  met  Proctor  twice  uptown  at  Ninth  and  0.  He  askecl 
me  if  I  wanted  to  rob  someone.  I  told  him,  *  No,’  and 
Proctor  admitted  to  me  he  had  done  this  job  down  at 
Uline,  and  he  told  me  about  it  on- the  comer.” 

.  Ladies  and  gentlemen,  doesn’t  it  stretch  your  imagination 
to  think  that  Proctor,  had  this  happened,  could  have  told 
or  would  have  told  all  of  these  minute  details  that  only  the 
person  that  was  present  at 'the  time  would  know  about?  . 

~  You  have  listened  to  Proctor  on  the  stand.  Is  he  the 
type  of  person  who  could  have  related  all  these  minute  de- 
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tails,  or  would  have,  or  was  capable  of  doing  itf  The 
Government  suggests  that  he  is  not 

Allen  said  he  knew  where  the  pocketbook  was  because 
Proctor  told  him  he  threw  it  in  a  sewer  at  Ninth  and  M, 
and  Sergeant  Clark  testified  he  went  up  to  Ninth  and  M 
to  the  Sewer,  got  the  pocketbook  out  of  the  sewer,  and  so 
Allen  is  smooth  now.  He  says  he  knew  it  was  his  pocketbook 
by  a  picture,  Schomber  had  “shown  me  a  picture  in  that 
pocketbook  [813]  some  days  prior  and  I  knew  about  that 
picture,  so  when  Proctor  told  me  there  was  a  picture 
in  the  pocketbook,  I  knew  he  was  telling  me  the  truth 
about  the  pocketbook,  so  I  told  the  police  what  sewer  to 
look  in,  and  they  went  up  and  got  it.” 

But,  ladies,  when  they  brought  the  pocketbook  back, 
you  will  recall  the  question  I  asked  this  morning  concerning 
these  other  papers  in  the  pocketbook,  and  he  identified 
them  at  that  time,  “Yes,  those  are  the  papers  I  saw  in  that 
pocketbook  the  night  of  December  30,  when  Frank  Proctor 
and  I  split  the  money.” 

He  changes  that  slightly  today  for  ns,  but  that  was  the 
answer  that  he  gave  to  the  Police  Department  at  the  time. 

He  also  says,  ladies  and  gentlemen,  as  a  reason  for 
his  going  down  to  Third  and  L  that  night,  he  says  he  caught 
a  cab,  Proctor  was  along,  and  Proctor,  I  just  loaned  him  $3, 
and  Proctor  knew  a  man  down  at  Third  and  L,  and  he  was 
gong  down  there,  so  Proctor  was  going  down  to  get  $5  that 
was  coming  to  him  in  that  vicinity,  but  “I  was  going  down 
there  to  see  George  Boddie.” 

George  Boddie,  you  will  recall,  he  was  the  soldier. 

“George  Boddie  had  a  girl  friend,  we  were  going  to  take 
two  girls  to  this  basketball  game.  I  was  to  go  with  one 
of  these  girls,  and  I  went  down  to  see  Boddie  about  that, 
to  find  out  which  girl  I  was  going  to  take,  and  so  forth  and 
[814]  so  on,”  but  I  want  you  to  recollect  the  witness  that 
file  Government  put  on  the  stand  several  days  ago,  a  Mabel 
Davis,  and  that  was  the  lady  who  testified  that  Allen  came 
to  her  house  on  Tenth  Street  about  7:45,  not  about  6:30, 
but  about  7 :45,  and  had  made  a  date  to  go  to  that  game 
with  Allen  the  night  before. 

Remember,  she  said,  “I  made  a  date  Friday  night  to 
go  to  the  basketball  game  with  Allen  on  Saturday,”  but 
Allen  says,  “Oh,  I  went  down  there  to  see  about  taking  a 
couple  of  girls  to  the  ballgame,”  when  he  already  had  a  girl 
to  take  to  the  ballgame,  and  did,  in  fact,  go  and  take  her 
that  night. 


Can  yon  believe,  now,  the  reason  for  him  being  in  that 
vicinity,  from  his  story,  at  the  time  this  crime  occurred. 

Mr.  Graff  of  the  D.  C.  Jail,  who  is  a  classification 
officer,  testified  to  ns  that  it  is  his  duty  and  his  job  to 
take  statements  from  prisoners  who  come  down  to  the  jail, 
and  he  testified  that  he  does  this  in  order  to  classify  the 
type  of  people  they  are,  know  something  of  their  back¬ 
ground,  for  tne  purposes  of  the  institution,  and  that  in  order 
to  know  their  background,  and  the  type  of  people  they  are, 
he  asks  them  to  tell  him  about  the  crimes  they  have  been 
charged  with,  and  he  testified  to  you  what  Allen  had  told 
him  on  January  4,  from  notes  that  he  took  on  that  day,  yet 
Allen  got  on  the  stand  this  morning  and  said  he  doesn’t 
[815]  remember  telling  Mr.  Graff  at  the  jail  anything 
about  TJline. 

I  ask  you,  ladies  and  gentlemen,  who  are  you  going  to 
believe  in  this  case,  Allen  or  the  witnesses  of  the  Govern¬ 
ment  who  have  come  in  here  and  contradicted  his  story, 
almost  in  its  entirety. 

Let  us  go  to  the  defendant  Proctor  for  a  few  moments. 
The  defendant  Proctor  says,  “I  was  not  there.  I  went 
down  there,  but  I  left  because  Allen  was  waiting  for  some¬ 
body,  and  I  didn’t  have  time  to  wait,”  or  some  reason,  so  “I 
got  a  cab  and  went  back  uptown  and  I  saw  Allen  uptown 
that  night  between  8 :30  and  9  KX)  o’clock  up  at  Ninth  and  0.” 

Allen  has  testified  he  was  at  the  TJline  Arena  about 
8:00  o’clock  and  stayed  there  until  about  11 XXX  Mabel 
Davis  was  with  Allen  from  that  time  until  about  11 XX). 

George  Boddie  testified  he  saw  him,  and  so  how  could 
Allen  have  been  at  Ninth  and  0,  and  he  tells  you  that 
so  you  know  he  is  telling  the  truth  about  where  he  was 
and  these  people  he  saw  that  night 

He  also  says,  “Well,  they  picked  me  up  and  took  me 
down  to  Headquarters.  I  didn’t  do  this.  I  didn’t  know 
anything  about  it  The  police  beat  me.  Four  or  five  men 
in  this  room,  police  officers  and  three  of  them  beat  me. 
They  beat  me  around  the  chest  and  stomach.  ” 

Tou  heard  Captain  Scott  say  he  was  alone  with  Allen  for 
about  10  minutes,  that  is  one  officer,  and  that  Sergeant  Furr 
[818]  came  in,  and  that  some  other  officers  may  have 
walked  in  and  out,  but  Captain  Scott  testified  that  during 
that  period  he  was  there,  and  he  was  there  during  thewhole 
time  Proctor  was  being  orally  interrogated,  no  one  struck 
Proctor,  no  one  threatened  Proctor. 
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v  Then  Proctor  stated  further  they  went  in  the  other 
1  room,  and  “they  gave  ns  sandwiches.  .  .  , 

.  “When  they  sat  me  down  at  the  typewriter,  one  detective 
questioned  me,  so  they  could  put  it  down  in  writing,  and 
as  they  put  it  down,  hit  me  in  the  stomach.” 

I  ashed  him  where  Mrs.  Bothgeb  was  at  that  time.  “I 
don’t  know.  I  couldn’t  see  her.  My  back  was  to  her.  I 
was  facing  the  wall.” 

.  He  also  said  Sergeant  Furr  was  never  there  when  he  was 
being  hit,  “Sergeant  Furr  didn’t  hit  me,  he  was  never  pres¬ 
ent  when  I  was  being  hit” 

Sergeant  Furr  took  that  statement,  ladies  and  gentlemen. 
He  was  the  one  who  took  the  statement  from  Proctor. 

How  can  you  believe  this  man? 

,  Mrs.  Bothgeb  comes  here.  What  does  she  tell  you?  She 
said,  “I  was  sitting  where  I  could  see  both  men.  Proctor 
was  seated  facing  me,  and  at  no  time  while  they  were  tak¬ 
ing  this  typewritten  statement  did  anyone  abuse  him, 
neither  strike  him  or  threaten  him,  in  fact,  he  was  in  high 
spirits,  in  fact  one  of  the  officers  gave  him  a  cigar,  and  he 
was  [817]  smoking  it” 

How  can  you  believe  the  story  of  this  man’s  abuse,  and 
even  to  carry  the  ridiculousness  further,  he  stayed  at  the 
jail,  he  was  examined,  they  found  no  bruises.  They  asked 
him  “Have  you  been  misibeated?”  He  said,  “No,”  and 
signed  a  statement  to  that  effect  The  doctor  at  the  jail 
examined  him  a  few  days  later,  no  complaint,  made  no 
complaint 

What  did  the  defendant  Proctor  say  about  having  op¬ 
erations  for  this  beating  he  took,  and  what  did  the  doctor 
tell  you  this  morning,  it  was  an  old  gunshot  wound  was 
giving  him  trouble,  not  a  beating  he  took.  The  doctor 
said  it  had  no  relation  to  this  case  at  alL 

He  also  stated,  ladies  and  gentlemen,  “Yes,  they  beat 
me  and  they  took  me  down  to  the  garage,  when  I  got  down 
to  the  garage,  I  didn’t  do  anything,  didn’t  say  anything 
other  than  to  deny  any  part  I  had  in  it.” 

You  have  heard  Mrs.  Bothgeb,  you  have  heard  Lieutenant 
Layton,  you  have  heard  Sergeant  Furr,  you  have  heard 
Chief  Miller  of  XJline’s  all  give  you  descriptions  of  Proctor’s 
reenactment  of  the  crime,  even  to  the  demonstrating  on  an 
officer  how  Schomber  was  struck. 

.  Can  you  believe  this  man  now,  ladies  and  gentlemen? 

Proctor  also  stated,  ladies  and  gentlemen,  that  he  made 
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no  statement  to  Graff,  the  same  as  Allen.  Again  I 
say  that  Mr.  Graff  came  here,  in  performance  of  his  duties 
[818]  at  the  jail  he  had  taken  the  statement,  and  read  that 
statement  from  his  notes  to  yon,  as  Proctor  had  told  him 
abont  his  part  in  the  commission  of  this  crime. 

One  thing,  ladies  and  gentlemen,  as  to  Allen  that  I  forgot 
to  mention  and  I  would  like  to  at  this  time. 

Allen  said,  it  has  been  conceded,  he  was  not  mistreated, 
there  was  no  pressure  of  threats  of  any  kind  placed  on  him 
to  sign  this  confession,  to  make  the  statements.  Eds  answer 
as  to  why  he  signed  them,  why  he  made  them,  goes  some¬ 
thing  like  this: 

“I  met  Proctor  uptown  and  he  told  me  about  this,  and  he 
told  me  if  I  told  anyone  and  he  was  caught,  he  was  going 
to  say  I  was  implicated  in  this  crime.” 

Now,  does  that  fear  of  being  implicated  in  the  crime  by 
the  defendant  Proctor,  could  that  fear  cause  him  to  admit 
the  whole  thing  to  the  police,  to  write  it  down?  and  to  reenact 
it.  On  the  face  of  it,  ladies  and  gentlemen,  it  is  ridiculous. 

Now,  I  told  you  the  theory  of  the  Government’s  case  in 
my  opening  statement,  that  the  theory  of  the  Government’s 
case  was  that  these  two  defendants,  both  Proctor  and  Allen, 
acting  in  concert,  and  aiding  and  abetting  each  other, 
planned  to  go  down  to  the  UUne  Garage,  and  to  wait  for 
G  eorge  Schomber,  and  to  rob  George  Schomber,  and  I  think 
that  the  Government  has  shown  you  that  they  did  just  that. 

[819]  Now,  it  has  been  shown  by  the  evidence  that  Proc¬ 
tor  was  the  man  who  actually  struck  the  blows  that  caused 
George  Schomber ’s  death.  I  think  the  evidence  has  shown 
that  Allen  was  standing  some  ten  feet  away.  . 

I  believe  the  Court  will  instruct  you  that  it  makes  no 
difference  which  man  struck  the  blow  that  caused  the  death, 
if  the  two  people  were  acting  in  concert,  engaged  in  the 
commission  of  a  felony,  robbery  in  this  instance,  if  one  of 
them  by  his  acts  in  the  commission  of  this  crime  they  have 
planned  causes  the  death  of  another,  both  are  equally  guilty, 
even  the  one  who  did  not  strike  the  blow. 

It  is  immaterial,  ladies  and  gentlemen,  whether  or  not 
one  or  both  or  either  one  of  them  had  an  intent  to  kill  George 
Schomber.  It  is  sufficient  if  they  had  an  intent  to  rob  George 
Schomber,  and  in  carrying  out  that  caused  his  death.-  There 
is  no  premeditation  or  deliberation  necessary,  and  I  believe 
the  Court  will  instruct  you  as  to  the  law. 

The  only  intent  necessary  is  the  intent  to  rob  which  re¬ 
sulted  in  the  death  of  George  Schomber.' 
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Ladies  and  gentlemen,  we  have  been  here  for  a  number  of 
days,  and  we  have  heard  the  various  witnesses  and  evidence 
pile  up  against  the  two  defendants. 

I  don’t  think  at  this  time  that  the  Government  will  be¬ 
labor  you  longer  with  the  evidence  and  the  conclusions  that 
it  has  reached  from  the  evidence. 

[820]  The  Government  asks  you  at  this  time  to  consider 
this  evidence  and  to  bring  back  a  verdict  of  guilty  as  indicted 
against  both  of  these  men  to  both  the  count  of  robbery  in 
the  indictment,  and  to  the  count  of  murder  in  the  first  degree. 

THE  COURT:  Mr.  YasellL 

ARGUMENT  ON  BEHALF  OF  THE 
DEFENDANT  PROCTOR. 

MR.  YASELLI :  Ladies  and  gentlemen  of  the  jury,  it  will 
soon  be  your  duty  to  render  a  verdict  in  this  case.  This  is 
all  a  question  of  duty.  You  will  find  that  the  detectives  that 
worked  on  the  case  did  their  duty,  and  the  only  criticism 
I  had  is  that  they  did  not  at  any  time  advise  my  client, 
Proctor,  that  he  was  entitled  to  consult  with  a  lawyer  or  with 
relatives  before  he  made  any  statement,  that  any  statement 
he  might  have  made  could  be  used  against  him  in  a  criminal 
prosecution. 

The  evidence  shows  that  that  was  not  done,  and  that  is 
the  only  unfair  thing  that  I  can  see  that  the  investigation 
did  not  do  right. 

Oherwise,  they  did  their  duty,  and  they  did  a  good  job. 
There  is  no  question  that  the  attorneys  for  Allen  have  done 
their  duty,  the  District  Attorneys  here  have  been  impartial, 
they  have  been  fair,  and  just  presented  the  evidence  to  you, 
ladies  and  gentlemen,  without  any  vengeance,  or  anything 
else. 

As  far  as  I  am  concerned,  I  will  leave  it  to  you  whether 
[821]  I  am  doing  my  duty  to  my  client. 

As  far  as  the  Judge  is  concerned,  I  don’t  believe  I  have 
ever  appeared  before  any  judge  in  any  trial  that  has  been 
more  fair,  more  just  and  impartial  than  Judge  Keech  has 
been  in  this  case. 

So  that  it  will  be  now  your  duty,  and  if  you  recall,  you 
took  an  oath  to  decide  this  case  only  on  the  evidence  that 
has  been  presented  to  you  here,  so  that  you  are  the  sole 
judges.  The  Court  will  instruct  you.  The  Court  will  tell 
you  what  the  law  is  that  is  applicable  to  the  evidence  that 
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has  been  submitted  to  yon,  and  that  yon  must  take  as  he 
gives  it  to  yon,  and  yon  have  no  discretion  in  the  matter. 

Now,  the  indictment  in  this  case  charges  these  defendants 
with  two  counts. 

The  first  count  charges  them,  both  of  them,  with  robbing 
this  man,  and  while  robbing  him  they  beat  him,  and  he  died, 
and  the  charge  is  that  they  did  it  feloniously. 

Now,  I  disagree  with  the  District  Attorney  when  he  told 
yon  no  intention  was  required  in  the  proof  of  the  second 
count  of  the  indictment  Feloniously  means  intentionally, 
and  the  law  provides  that  in  a  case  of  this  sort  a  man  must 
have  done  it  intentionally. 

Anyway,  it  is  not  evidence  in  the  case,  and  his  Honor  will 
tell  yon  so,  but  yon  can  bring  it  into  your  juryroom  with 
you,  when  you  retire,  you  can  examine  it,  read  it,  but 

[822]  it  is  not  considered  evidence.  It  is  only  an  informa¬ 
tion.  It  is  the  method  or  procedure,  so  that  the  District 
Attorney  will  know  how  to  proceed,  what  he  is  proceeding 
about,  what  he  has  to  prove,  and  what  he  has  not  to  prove, 
but  other  than  that,  the  indictment  doesn’t  mean  anything. 

The  statutes  under  which  these  two  defendants  have  been 
indicted.  Section  2401.  which  charges  the  murder,  and  2409 
which  charges  the  robbery,  you  will  find  that  in  the  robbery 
there  is  intention,  but  in  the  murder,  there  isn’t  any. 

Now,  coming  to  the  evidence  in  the  case,  whether  you 
take  what  Proctor  told  you  on  the  stand,  or  whether  you 
believe  the  witnesses  as  they  have  testified,  it  is  my  con¬ 
tention  that  you  can’t  find  him  guilty  of  murder  in  the  first 
degree,  because  if  you  believe  what  he  said  on  the  stand, 
then  he  didn’t  commit  a  crime. 

If  you  believe  what  the  witnesses  testified  to,  then  you 
must  believe  that  he^as  under  the  influence  of  liquor  when 
he  committed  the^Kme,  he  had  no  intention  to  commit  a 
crime,  until  he  was  actually  at  the  garage,  because  the 
evidence  will  show  you  that.  That  being  so,  he  cannot  be 
guilty  of  murder  in  the  first  degree. 

He  could  be  guilty  of  murder,  or  be  guilty  of  some  other 
crime,  lesser  crime,  but  not  murder  in  the  first  degree. 

That  is,  of  course,  up  to  you  ladies  and  gentlemen,  what 
you  believe.  Either  you  believe  the  witnesses  as  they 

[823]  testified,  or  you  believe  the  documents  that  were 
introduced,  or  whether  you  believe  his  story.  That  is  all 
up  to  you.  Tou  have  got  that  responsibility  just  as  much 
as  the  District  Attorney  has  the  responsibility  of  present¬ 
ing  the  case  to  you  to  defend  the  citizens  in  the  District  of 
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Columbia  and  I  have  the  responsibility  and  dnty  to  present 
to  yon  the  evidence  defending  my  client,  to  prove  that,  he 
shonld  not  be  convicted  of  murder  in  the  first  degree. 

Now,  take  from  the  beginning,  I  won’t  cover  too  much 
ground,  because  I  don’t  want  to  confuse  anybody,  but  I 
think  the  next  thing  to  bring  to  your  attention  is  the  first  day 
involved  in  this  matter,  that  brought  Allen  and  Proctor  to¬ 
gether,  and  that  was  on  December  23, 1950,  where  Exhibit 
5  of  the  Government  was  found  in  Proctor’s  pocket 

There,  that  exhibit  showed  that  the  two  were  together 
on  that  date. 

Allen  didn’t  know  whether  it  was  Friday  or  Saturday, 
but  the  other  witnesses  that  testified  on  the  stand,  they  all 
said  that  it  was  on  a  Saturday,  that  they  didn’t  know 
exactly  which  Saturday.  So  that  that  was  the  first  thing 
that  they  had,  and  this  was  found  in  Proctor’s  pocket 

Now,  there  is  various  testimony  that  Proctor  was  to  go 
and  get  Allen  that  day,  but  Proctor  didn’t  go  the  morning 
he  was  supposed  to  go  there  and  rob  this  man  on  that  date, 
and  there  is  testimony  he  only  gave  him  this  slip  because  he 
[824]  wanted  a  position  down  at  Uline’s,  but  he  never 
aid  go  to  Uline’s,  and  there  is  evidence  that  Proctor  said 
that  there  was  a  C.O.D.  man  there  and  that  they  could  rob 
him.  Proctor  denies  it.  Allen  denies  it  at  one  time,  and 
admitted  it  another  time,  and  that  is  all  up  to  you  ladies 
and  gentlemen  of  the  jury  to  believe  what  is  the  truth. 

I  admit  you  will  have  a  hard  job,  because  there  is  so  much 
conflicting  testimony  in  the  case,  but  I  am  sure  you  will  do 
your  duty,  just  the  same. 

Now,  I  have  here  on  my  notes  that  Detective  Lionel 
Couture  heard  Allen  say  that  he  gave  him  Exhibit  No.  5  to 
meet  Allen  and  collect  some  money.  That  all  happened,  by 
the  statements  here  made  on  the  question  of  the  day  of  De¬ 
cember  23rd,  1950,  when  it  is  alleged  that  Allen  gave  Proc¬ 
tor  this  note  with  the  address  to  uline’s  Ice  Company. 

Now,  about  the  question  of  the  liquor  that  Proctor  was 
under.  There  has  been  a  lot  of  conflicting  testimony,  but 
as  you  recall,  his  Honor  asked  Proctor,  after  I  was  through 
examining  him,  “how  much  whiskey  did  you  drink  that 
-day.” 

He  said,  “I  drank  a  half  a  pint  at  10:30  in  the  morning, 
then  I  drank  another  half  a  pint  at  about  2:00  o’clock,  and 
then  I  drank  some  whiskey  out  of  a  half  a  pint  with  Allen, 
with  Boddie,”  and  one  other  at  the  time  when  he  had  been 
down  at  Uline’s,  but  there  is  evidence  submitted  that  they 
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said  they  had  a  half  a  pint  of  whiskey  between  them  before 
they  [825]  took  the  taxicab  at  Ninth  and  0  to  go.  for 
Uline’s,  so  that  would  mean  that  Proctor  had  a  half  pint 
at  10 :30,  a  half  pint  at  2:00  o’clock,  and  then  a  half  pint  af 
5:00  o’clock  when  he  split  it  with  Allen,  so  yon  can  judge 
for  yourself  within  such  a  short  period  of  time  whether 
or  not  he  was  under  the  influence  of  liquor,  and  didn’t  know 
what  he  was  doing,  but  was  just  hypnotized  by  Allen,  and 
followed  the  instructions  of  Allen  in  committing  this  crime.. 

Of  course,  if  you  believe  the  statement  of  the  different 
witnesses.  I  am  in  the  same  position  you  are.  I  don’t 
know.  I  wasn’t  there.  I  didn’t  see  any  of  this  thing.  I 
only  know  from  what  they  told  me,  so  you  are  in  the  same 
position  to  decide  on  what  has  been  told  to  you. 

Now,  we  have  the  episodes  that  took  place  at  the  garage. 
We  have  Alfred  D.  Clark,  belonging  to  the  Homicide  Squad, 
who  said  Proctor  told  him  he  only  knew  what  he  was  to  do 
in  the  garage  after  he  got  there.  That  is  evidence.  You 
have  got  to  consider  that  as  evidence.  He  made  that  state¬ 
ment  when  he  was  being  interrogated,  so  that  would  indi¬ 
cate  that  he  had  no  intentions  to  commit  the  crime. 

There  has  been  a  lot  said  that  Allen  wanted  him  to  go 
down  and  to  help  him  collect  some  money,  and  that  is  all 
he  knew,  so  that  there  is  no  evidence  here,  if  Allen  is  try¬ 
ing  to  show  that  Proctor  did  the  whole  job,  and  he  did 
nothing. 

We  have  the  statement  of  George  Boddie,  who  stated 
that  [826]  Adlen  told  him  at  Police  Headquarters  that 
afternoon  that  they  went  to  the  garage,  knocked  down 
Oatmeal  and  hit  him  over  the  head  and  robbed  him. 

This  is  the  statement  of  George  Boddie,  the  companion 
who  worked  with  Allen  at  Uline’s,  and  who  participated  or 
who  bought  the  half  pint  of  whiskey  that  the  four  drank 
before  the  alleged  crime,  so  that  I  ever  forgot  that  drink 
that  Proctor  took.  He  took  a  drink  just  before  the  crime 
was  committed. 

We  have  the  statement  of  Sergeant  Furr,  who  says  Proc¬ 
tor  says  that  he  didn’t  know  what  he  was  doing  in  the  gar¬ 
age,  except  to  help  Allen  to  collect  some  money,  and  learned 
of  Allen’s  intention  to  rob  Oatmeal  about  a  half  hour  before 
it  actually  happened. 

This  is  a  little  bit  different  from  the  other  sergeant,' 
but  anyway,  it  more  or  less  ties  in  Proctor  didn’t  know, 
he  didn’t  have  any  intention. 

I  am  trying  to  show  you,  ladies  and  gentlemen,  that  there 
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was  no  intention,  and  of  course  if  he  wants  to  take  the 
blame,  even  there  we  have  the  right  to  not  permit  him  to 
take  tne  blame.  If  yon  see  a  man  committing  suicide,  yon 
have  a  right  to  prevent  him  from  doing  so.  If  he  wants  to 
take  the  blame  and  liberate  Allen,  I  don’t  think  yon  or  I 
should  permit  him  to  do  so. 

We  have  Ethel  Jackson,  who  is  a  disinterested  witness. 

.  [827]  She  is  the  owner  of  this  lunch  room,  sandwich 
shop,  where  Proctor  worked.  Now,  she  said  Allen  came  in 
at  5 .*00  o’clock,  or  before  dark,  she  didn’t  know  exactly  the 
time  on  December  30th,  Allen  came  to  the  place  and  asked 
for  Proctor.  “I  told  him  that  Proctor  wasn’t  there  and 
asked  him  what  did  he  want  with  Proctor,  and  he  says,  *1 
want  him  to  help  me  in  a  job  down  at  Uline’s.’  ” 

That  was  denied  by  Allen,  but  Mrs.  Ethel  Jackson  stated 
exactly  those  words. 

Now,  then,  what  happened?  It  happened  that  shortly, 
after  that  Allen  did  find  Proctor  in  a  beer  garden,  and  after 
he  finds  him  in  the  beer  garden,  and  that  must  be  within  five 
or  ten  minutes  after  he  left  Ethel’s  place  and  went  looking 
for  him,  he  finds  him,  and  he  says,  “Come  on,  come  along,” 
and  before  going  along,  they  drank  a  half  a  pint  of  whiskey. 
While  they  both  deny  it,  that  is  the  evidence  in  the  case  by 
other  witnesses  who  had  testified  here.  They  drank  the  half 
pint  of  whiskey,  they  took  a  taxicab,  and  they  go  down  to 
TJline’s  place. 

Now,  the  testimony  of  the  officers  who  took  the  statements 
or  narrated  how  the  crime  was  committed  is  they  admitted 
it  and  everything.  Now,  they  have  denied  it  And  it  is  up 
to  yon  ladies  and  gentlemen  to  decide  which  is  the  true 
story. 

Now,  if  yon  take  the  story  of  Proctor  on  the  stand  that 
[828]  he  knows  nothing  about  it,  that  he  wasn’t  in  the 
place,  he  never  did  a  thing,  then  of  course  yon  have  nothing 
else  to  do  but  acquit  him. 

If  yon  believe,  on  the  other  hand,  the  other  witnesses  as 
they  testified,  that  he  had  drunk  whiskey,  that  he  didn’t 
know  anything  about  what  he  was  doing  in  the  garage  until 
he  got  there,  then  you  can  infer  that  he  was  under  the  in¬ 
fluence  of  liquor,  he  had  no  intentions  to  commit  any  crime, 
and  only  when  he  got  down  there  he  was  hypnotized  by  Allen 
and  did  what  is  claimed  to  have  been  done,  and  you  ladies 
and  gentlemen  have  to  decide  that 

You  have  heard  Ethel  Jackson  say  that  when  Proctor 
returned  to  the  shop  at  about  8:00  o’clock,  while  Ethel 
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didn’t  notice  whether  he  was  drank,  she  did  smell  liquor, 
and  he  was  under  the  influence  of  liquor.  That  was  just  two 
hours  after  the  supposed  crime  was  committed. 

And  you  heard  Paul  Graff  state  that  Allen  said  that  he 
wanted  Proctor  to  help  him  collect  some  money  at  the  ice 
company.  That  is  also  evidence,  and  you  have  to  decide 
whether  it  is  true  or  not. 

So  that,  ladies  and  gentlemen,  without  taking  up  too 
much  time,  because  there  has  been  so  much  evidence  in  this 
case,  and  I  don’t  want  to  tire  your  minds,  the  fact  is  that 
Proctor  didn’t  know  anything  about  committing  the  crime, 
he  had  no  intentions,  and  the  law  provides  he  should  have 
[829]  intentions,  he  must  have  intentions  to  commit  the 
crime,  and  you  can’t  find  him  guilty  of  murder  in  the  first 
degree  unless  he  had  intentions. 

Now,  these  two  crimes,  of  course,  are  very  serious  crimes. 
They  are  not  ordinary  crimes  that  you  can  treat  lightly. 

You  have  seen  during  the  whole  procedure  his  Honor  was 
very,  very  careful  to  see  that  nothing  happened  that 
wouldn’t  be  just  and  protect  the  defendants  as  they  should 
be  protected,  and  protect  the  Government  as  it  should  be 
protected. 

These  two  crimes  are  murder  and  robbery.  They  had 
been  handed  down  to  us  from  the  time  of  the  Prophet  Moses, 
and  his  Ten  Commandments. 

The  Fifth  Commandment  says,  “Thou  shalt  not  kill.” 
The  Seventh  Commandment  says,  “Thou  shalt  not  steal.” 

Now,  you  will  find  that  it  is  a  violation  in  this  District  to 
violate  that  commandment,  but  if  you  decide  he  is  guilty  of 
first  degree  murder,  you  are  killing  the  man. 

MR.  CONLIFF:  I  object,  if  Your  Honor  please. 

THE  COURT:  Ladies  and  gentlemen  of  the  jury,  that  is 
not  the  situation  at  all.  You  are  not  having  anything  in  the 
world  to  do  with  the  killing  of  a  man.  You  will  ignore  that 
statement.  Your  duty  is  to  find  out  whether  the  facts  in  this 
case  warrant  a  conviction  on  Count  1,  as  to  either  or  both  of 
the  defendants,  or  as  to  Count  2,  as  to  either  or  [830]  both 
of  the  defendants,  and  that  is  your  sole  function  in  this  case. 

MR.  YASELLI:  I  think,  Your  Honor,  I  have  the  right  to 
show - 

THE  COURT:  No,  sir.  You  have  stated  too  much  already, 
sir.  You  better  proceed  from  where  you  are. 
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MB.  YASELLI:  The  Fifth  Commandment  does  not  pro¬ 
vide  any  punishment - 

THE  COURT:  1  think  we  better  talk  about  the  facts  and 
not  the  Bible  or  commandments. 

‘MR.  YASELLI:  All  right.  Your  Honor.  Well,  I  think. 
Your  Honor,  this  is  a  murder  case.  It  means  the  liffr - 


THE  COURT:  I  know  that,  Mr.  YasellL 

MR.  YASELLI:  It  is  the  life  of  an  individual  at  stake. 

THE  COURT:  I  have  ruled  on  that,  sir. 

.  MR.  YASELLI:  I  am  not  talking  now,  about  the  Ten 
Commandments. 

THE  COURT:  Will  you  come  to  the  bench? 

(Thereupon,  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows:) 

.MR.  YASELLI:  I  wanted  to  quote  to  the  jury  the  Gospel 
of  Luke  where  Christ  told  them  to  be  mercifuL  Will  you 
allow  me  to  do  that? 

THE  COURT:  No,  sir,  it  isn’t  a  question  of  mercy. 
[831]  This  is  a  question  of  the  facts  in  this  case.  I  am 
going  to  instruct  the  jury  they  should  not  be  governed  by 
sympathy,  bias,  or  prejudice  for  or  against  the  defendants 
or  the  Government. 

(Thereupon,  counsel  resumed  their  places  at  the  trial 
table,  and  the  following  proceedings  were  had  in  open 
court.) 

[882]  MR.  YASELLI :  I  think,  ladies  and  gentlemen,  I 
have  illustrated  enough  of  the  evidence  as  it  has  been 
presented  to  you,  and  it  is  up  to  you  to  decide  what  you 
think  is  just,  and  I  hope  that  God  will  give  you  the  Divine 
guidance  to  do  what  is  correct. 

THE  COURT:  Mr.  Wood. 


ARGUMENT  ON  BEHALF  OF  THE  DEFENDANT 

ALLEN 

MR.  WOOD :  May  it  please  Your  Honor,  and  you  ladies 
and  gentlemen  of  the  jury: 

It  is  now  our  privilege  to  address  you  with  respect 
to  the  defendant  Allen.  I  will  try  to  be  as  brief  as 
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possible,  but  under  the  circumstances  I  am  sure  that  you 
will  bear  with  us,  if  I  speak  for  a  length  of  time  probably 
that  you  won’t  approve  of. 

As  you  ladies  and  gentlemen  of  the  jury  know  from  your 
jury  experience,  that  it  is  the  right  of  the  Government  to 
open  and  to  dose  in  every  criminal  case,  and  we  have,  of 
course,  no  quarrel  with  that  procedure.  That  is  the  law 
here.  And  we  have  no  opportunity  to  answer  Mr.  Bacon  or 
Mr.  Conliff,  whoever  will  follow,  so  we  ask  you  ladies  and 
gentlemen  to  answer  Mr.  Bacon  or  Mr.  Conliff  by  the  evi¬ 
dence  in  this  case  and  the  logic  and  the  theory  that  the 
Government  asks  you  to  believe. 

[833]  You,  ladies  and  gentlemen,  have  seen  from  time 
to  time  the  statue  that  is  sometimes  known  as  the  Goddess 
of  Justice.  She  is  depicted  holding  scales  in  her  right 
hand,  and  you  will  probably  recall  that  there  is  a  blindfold 
across  her  eyes.  That  blindfold,  ladies  and  gentlemeiL  is 
not  without  reason.  That  blindfold,  as  I  like  to  think  of  it, 
keeps  from  justice  pity,  prejudice,  or  passion.  The  scales, 
ladies  and  gentlemen,  that  are  held  in  her  right  hand 
should  only  be  tipped  by  facts. 

Prejudice  or  passion  or  pity  has  no  place  in  a  court 
of  justice.  Let  the  facts  guide  you,  ladies  and  gentlemen, 
in  this  case;  let  there  be  no  conjecture;  let  there  be  no 
speculation ;  and  let  there  be  no  doubt  If  there  is  a  doubt, 
ladies  and  gentlemen,  in  this  case  that  doubt  belongs  to 
the  defendant  Allen. 

We  know  that  you  ladies  and  gentlemen  are  going  to  de¬ 
cide  this  case  on  the  facts,  and  we  ask  you  again  to  decide 
whether  or  not  the  Government,  with,  respect  to  the  defend¬ 
ant  Allen,  has  given  you  sufficient  evidence  in  view  of  all  the 
evidence  on  both  sides  that  you  have  heard  here  to  bring  in 
a  verdict  of  guilty  with  respect  to  Allen. 

Ladies  and  gentlemen,  it  is  very  important  in  this 
case,  as  we  view  it,  to  fix  the  time  that  Mr.  Schomber 
was  assaulted.  Mr.  Eierman  who  testified  here  told  you 
ladies  and  gentlemen  thathe  loaded  Mr.  Schomber ’s  truck  at 
[834]  approximately  5:30  pjn.  on  Saturday,  December 
30th. 

'  Then  there  was  a  Government  witness  by  the  name  of 
Gallagher,  who  was  also  a  driver  for  TTline,  and  he  told  yoti, 
ladies  and  gentlemen,  that  some  time  after  6  o’clock  with 
Mr.  Eierman  he  was  in  the  garage  when  Mr.  Schomber  was 
discovered  seated  in  his  truck. 

‘  Mr.  Eierman  fixed  the  time,  as  I  recall  it,  that  he  went 
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to  the  garage  as  about  6:20.  Now,  that  fixes  the  time  as 
far  as  we  are  concerned— of  course  His  Honor  will  tell 
you  that  you  are  the  sole  judges  of  the  facts,  and  any¬ 
thing  that  counsel  might  say  to  you,  or  anything  that  the 
Court  might  say  to  you  with  respect  to  the  facts,  you  are 
not  governed  by  that  at  all,  it  is  your  recollection  that 
governs  the  facts — so  we  fix  it  as  between  6  and  6:20. 

If  Mr.  Schomber  had  his  truck  loaded  at  5:30,  and  that 
is  the  Government’s  evidence,  you  will  recall  that  when 
Mr.  Kavakos  took  the  stand  he  told  you,  ladies  and  gentle¬ 
men,  that  there  were  delivered  to  Ms  Club  Kavakos  that 
evening  seven  bags  of  cracked  ice,  three  bags  of  nut  ice,  two 
or  three  bags  of  cube  ice  and  100  pounds  of  block  ice. 

I  say  to  you,  ladies  and  gentlemen,  in  all  sincerity, 
that  it  took  some  time  to  put  that  ice  in  the  truck  at 
Cline’s.  If  the  truck  began  to  be  loaded  at  5:30,  and 
traveled  to  Eighth  and  H,  I  believe  it  is  that  Mr.  Kavakos’ 
club  is  located,  unloaded  there,  go  to  the  front  of  the 

[835]  Kavakos  Club,  get  the  money  for  the  ice,  drive  back 
to  Cline,  I  think  it  would  be  fair  to  say  that  it  took  at  least 
a  half  hour  from  Cline’s  to  Kavakos’  and  back  to  Cline’s. 

Now,  I  say  that  is  important,  ladies  and  gentlemen,  for 
this  reason.  The  defendant  Allen  has  told  you  that  some¬ 
where  near  6  o’clock,  as  close  as  he  could  fix  it,  he  took 
a  taxicab.  He  took  a  taxicab  to  somewhere  on  Eleventh 
Street — I  don’t  have  the  address.  He  said  that  when 
he  took  the  cab  there  was  a  lady  in  the  cab.  who  was  let 
out  before  that,  somewhere  on  L  Street 

I  submit  to  you,  ladies  and  gentlemen,  that  if  Allen’s 
testimony  is  correct  with  respect  to  the  time,  that  he  took 
that  taxicab  and  went  to  Eleventh  Street,  that  he  took  it 
somewhere  near  6  o’clock.  It  took  at  least  15  minutes,  I 
would  say. 

Mr.  Bacon  I  think  questioned  him  as  to  whether  or  not 
it  would  take  a  half  hour,  and  he  said  he  didn’t  think  it 
would,  but  I  think  again  a  fair  estimate  would  be  15  minutes, 
wMch  would  place  him  on  Eleventh  Street  at  about  6:15.  As 
we  have  pointed  out,  as  we  view  the  evidence,  somewhere 
between  6  and  6 :20  Mr.  Schomber  was  assaulted  and  robbed. 

The  Government  doesn’t  contend  here  that  Allen  struck 
Mr.  Schomber.  Not  only  the  Government  doesn’t  contend  it 
but  there  is  no  evidence  in  this  case  from  anyone  that 

[836]  Allen  struck  Mr.  Schomber. 

I  dislike  referring  to  a  codefendant  in  a  case,  but 
with  respect  to  Allen’s  striking  Schomber,  not  even  the 
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alleged  statement  that  Proctor  made  at  headquarters  men¬ 
tioned  Allen  as  being  the  man  that  struck  Schomber. 

Of  course  I  realize  that  the  Government  has  a  different 
theory.  The  Government  doesn’t  contend  that  Allen  struck 
Schomber.  I  believe  the  Government’s  theory  is,  although 
they  haven’t  said  it  in  so  many  words,  that  Allen  was 
the  master  mind. 

Of  course  they  have  got  to  have  a  theory.  They  can’t 
show  you  that  Allen  participated  in  beating  Mr.  Schomber; 
they  can’t  show  you  that  he  went  in  Mr.  Schomber ’s  pocket 
and  took  out  his  billfold,  so  the  only  theory  they  can  ad¬ 
vance  to  you  ladies  and  gentlemen  is  that  Proctor  and 
Allen  acted  in  joint  concert. 

Now,  let’s  consider  that  Allen  worked  at  Uline’s.  He 
knew  Mr.  Schomber.  I  ask  you,  ladies  and  gentlemen,  if 
it  is  fair  to  assume,  and  there  is  no  doubt  that  Allen  knew 
Schomber,  that  Allen  is  going  in  this  Uline  Garage  and  he 
is  going  to  take  a  chance  on  being  recognized  by  Mr. 
Schomber?  I  do  not  believe  the  Government  is  going  to 
contend  that  when  Schomber  was  assaulted  that  the  assault 
was  committed  for  the  purpose  of  killing  Mr.  Schomber. 

I  believe  the  evidence,  as  the  Government  has  given  if 
[837]  to  you,  with  respect  to  the  weapon  used  would  indi¬ 
cate  that  at  the  outset  at  least  he  who  assaulted  Mr.  Schom¬ 
ber  had  no  intention  of  killing  him. 

So  it  seems  to  me  if  they  ask  you  ladies  and  gentlemen 
of  the  jury  to  believe  that  Allen  masterminded  this  job,  and 
puts  himself  in  that  garage,  only  with  the  expectation  of 
robbing — and  of  course  I  will  have  to  agree  that  an  assault 
was  contemplated  because  it  happened — but  I  can’t  con¬ 
ceive  of  Allen  going  in  the  garage  with  a  man  who,  if  he 
just  had  a  glance  at  him  would  recognize  him,  because  Allen 
had  loaded  Mr.  Schomber ’s  truck  in  the  past. 

With  respect  to  that,  there  was  a  gentleman  here  by 
the  name  of  Holmes,  who  testified  that  when  Allen  was  sup¬ 
posedly  repeating  this  statement  that  he  gave  to  the  police 
at  headquarters,  Allen  said,  in  Holmes’  presence,  that  he 
Allen,  called  out  to  Mr.  Schomber,  in  the  garage,  and  said, 
“Oatmeal.”  Now,  ladies  and  gentlemen,  we  heard  that  from 
that  witness,  but  we  heard  it  from  no  other. 

I  don’t  think  you  ladies  and  gentlemen  believe  that  it 
happened,  because  it  would  be  such  a  silly  thing  to  do  to 
call  a  man  by  his  name,  attract  his  attention  to  you,  when 
you  worked  with  him  every  day. 

The  Government  told  you  I  believe  in  its  opening  state- 
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ment  that  Schomber  was  the  only  c.o.d.  driver  at  Uline :  Mrs. 
Bothgeb  testified  that  that  wasn’t  so.  Allen  testified 

[838]  that  he  had  made  c.o.cL  deliveries  himself. 

I  don’t  see  why  they  wonld  particularly  pick  Mr.  Schom¬ 
ber  to  assault  in  view  of  that  statement.  Anyone  would 
have  done  as  well  as  Mr.  Schomber.  Allen  knew  that 
there  was  more  than  one  c.o.d.  driver  in  that  place,  but 
the  Government  tells  you  that  Allen,  hiding  in  the  garage, 
says,  “Don’t  do  that ;  we  will  wait  for  Schomber.” 

You  recall  this  occurred  on  Saturday.  Saturday  was 
pay  day.  I  don’t  care  what  man  was  assaulted,  ladies  and 
gentlemen,  they  stood  a  fair  chance  on  Saturday  of  getting 
Ms  pay  check,  or  of  getting  the  money  that  he  had  in  his 
pocket  if  he  had  cashed  Ms  check,  so  when  the  Government 
tells  you  that  they  picked  Mr.  Schomber,  I  ask  you  ladies 
and  gentlemen  to  consider  that  a  long  time  before  you  be¬ 
lieve  it. 

The  Government  of  course  relies  much  on  the  statements 
that  they  say  were  given  at  headquarters,  and  we  don’t 
contend  that  Allen  did  not  give  a  statement,  because  he 
has  testified  to  you  that  he  did,  but  we  disagree  with  the 
Government  in  some  respects. 

If  I  may  go  back  to  Uline ’s  for  just  a  moment  They 
rely  on  the  statement  that  Mr.  Schomber  was  attacked  out¬ 
side  of  his  truck  and  brutally  beaten.  We  disagree  with  the 
Government  a  lot  of  times.  Of  course  there  are  sometimes 
when  we  have  to  agree  with  them.  There  can  be  no  doubt 

[839]  that  this  was  a  brutal  murder.  But  let’s  consider 
how  the  Government  says  tMs  murder  was  done. 

They  reenact  tMs  for  you,  because  of  the  statements 
wMch  they  say  were  given  at  headquarters,  and  that  these 
two  defendants  were  that  night  taken  to  Uline,  and  Proc¬ 
tor  reenacted  the  crime  again. 

You  heard  testimony  of  the  physician  here  as  to  the 
condition  in  which  he  found  Mr.  Schomber,  and  as  I  have 
said  before,  the  beating  was  brutaL  Now,  if  it  happened 
the  way  the  Government  tells  you  that  it  happened  I  can’t 
for  the  life  of  me,  ladies  and  gentlemen,  see  that  if  this 
beating  took  place  outside  the  truck,  how  Mr.  Schomber 
ever  got  back  in  the  front  seat  behind  that  wheel.  I  only 
bring  that  out  because  the  Government  relies  on  their 
statements  taken  at  headquarters,  and  ladies  and  gentle¬ 
men,  as  far  as  the  defendant  Allen  is  concerned,  we  have 
got  to  rely  on  those  statements. 

There  was  some  testimony  here  that  Allen  handled  the 
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broom  in  the  Uline  Garage  on  the  day  that  Mr.  Schomber 
was  assaulted. 

Ladies  and  gentlemen,  there  is  still  in  the  District  of 
Columbia  Police  Department  someone  who  is  qualified  to 
take  an  article  and  examine  it  for  fingerprints.  The  Gov¬ 
ernment  has  been  very  thorough  in  this  case.  They  have 
given  you,  ladies  and  gentlemen,  everything— shall  I  say 
[840]  most  everything — except  the  real  clincher  that  puts 
Allen  in  the  garage.  They  knew,  or  at  least  they  told  you 
ladies  and  gentlemen  that  they  knew,  that  Allen  was  there; 
that  Allen  handled  the  broom,  but  they  didn’t  tell  you  ladies 
and  gentlemen  why  they  didn’t  clinch  that  when  it  would 
have  been  so  easy  to  have  examined  that  handle  which  has 
been  displayed  before  you,  for  prints,  and  bring  that  clinch¬ 
ing  testimony  before  you. 

The  Government  doesn’t  have  to  prove  motive  in  a  mur¬ 
der  case,  nor  do  they  have  to  prove  motive  in  a  robbery 
case,  but  they  guide  you,  ladies  and  gentlemen,  along  the 
path  that  this  was  contemplated  to  be  a  robbery. 

Now,  I  mention  motive  because  of  this:  Allen,  as  you 
recall,  testified  that  he  received  something  in  the  neigh¬ 
borhood  of  $50  on  Saturday.  At  one  time  apparently  he 
was  very  well  thought  of  over  there.  He  used  to  chauffeur 
for  Mr.  Uline.  He  had  no  reason,  or  if  he  did  have  a  reason 
the  Government  has  yet  to  show  it,  why  he  did  not  only 
mastermind  but  participate  in  this  robbery.  Allen  took 
the  stand  and  he  told  you  ladies  and  gentlemen  that  he 
wasn’t  there.  He  told  you  ladies  and  gentlemen  that  after 
having  a  conversation  with  Proctor  at  Ninth  and  0  Streets, 
when  Proctor  told  him  what  happened  in  the  Uline  Garage, 
and  having  so  told  him  he  said  to  Allen,  “If  you  tell  any¬ 
one  what  I  have  told  you  I  am  going  to  tell  the  police  that 
you  [841]  did  the  job;  that  I  saw  you  do  the  job.”  . 

Now,  ladies  and  gentlemen  again  I  dislike  to  refer  to  co¬ 
defendants.  We  are  here  on  behalf  of  the  defendant  Allen, 
and  I  dislike  saying  anything  against  the  codefendant  But 
after  Allen  had  taken  the  stand  and  had  testified  as  to  the 
statement  he  gave  the  police,  and  the  reason  he  gave  it 
Proctor  would  have  been  permitted  to  take  the  stand  ana 
tell  you  ladies  and  gentlemen  that  what  Mr.  Allen  told  you 
from  that  chair  was  not  the  truth. 

'  Tou  know  it  is  funny  at  times  the  attitude  the  prosecu¬ 
tion  takes.  The  Government  witnesses  are  always,  in  their 
eyes,  Knights  in  shining  armor — they  can  do  no  wrong. 

*-  Why  even  Mr.  Bacon  when  he  spoke  to  you  ladies  and 
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gentlemen  even  admitted  one  time  that  Allen  was  telling 
tiie  truth.  Now,  I  will  tell  yon  why  he  admitted  that  once 
Allen  told  the  truth,  but  when  he  said  it,  have  in  mind  he 
was  condemning  the  defendant  Proctor;  he  was  not  prais¬ 
ing  Allen.  He  told  yon,  ladies  and  gentlemen,  that  Allen 
testified  that  he  went  to  the  basketball  game,  and  Proctor 
said  he  had  seen  him  at  Ninth  and  0.  The  reason  Mr. 
Bacon  says  that  Allen  was  truthful  when  he  tells  that  is 
because  Allen  corroborated  a  Government  witness.  He 
corroborated  the  lady  that  came  here  to  tell  you  that  she 
went  to  the  basketball  game  with  Allen.  He  didn’t  do  it 
because  he  thought  Allen  was  a  truthful  man.  He  did  it 
just  to  [842]  substantiate  that  one  little  point  made  by 
a  Government  witness  long  after  this  crime  had  happened 
and  couldn’t  possibly  influence  you,  ladies  and  gentlemen, 
with  respect  to  your  verdict  in  this  case. 

Speaking  of  discrepancies  in  testimony,  Mr.  Boddie  at 
Police  Headquarters  told  you  what  happened,  that  when 
he  heard  Allen’s  version  of  it  and  he  heard  Proctor’s  ver¬ 
sion  of  it,  with  respect  to  each  one  he  said  Allen  said,  “I 
hit  him  on  the  head;”  and  Proctor  said,  “I  hit  him  on  the 
head.”  Now,  the  Government  does  not  even  claim  that, 
ladies  and  gentlemen,  that  Allen  hit  him. 

My  good  friend  Sergeant  Furr,  and  he  is  one  of  the  most 
honest  policemen  on  the  force  today,  told  you  ladies  and 
gentlemen  that  when  Allen  was  handed  the  statement  he 
read  it 

Now,  I  don’t  say  Sergeant  Furr  lied  about  it  because  he 
didn’t.  He  was  mistaken  about  it  He  was  foolish  with 
Proctor,  maybe,  he  wasn’t  too  sure  about  it,  but  it  was  his 
impression  that  he  read  it,  but  ladies  and  gentlemen  it  is 
a  discrepancy. 

If  we  are  goingto  make  mountains  out  of  mole  hills  let’s 
talk  about  these  Knights  in  shining  armor. 

Holmes  said  Allen  was  supposed  to  have  told  him  down 
in  headquarters  that  he  went  in  the  garage  and  he  hollered 
“Oatmeal.”  You  didn’t  hear  that  from  any  other  witness 
[843]  but  Holmes. 

I  would  like  to  talk  to  you,  ladies  and  gentlemen,  about 
this  man  from  the  District  Jail,  Mr.  Graff.  Mr.  Graff  told 
us  that  it  was  part  of  his  duties  to  get  a  statement  from 
the  person  that  ne  interviewed  who  had  been  charged  with 
a  crime,  to  find  out  what  type  of  person  he  was  dealing  with. 

Ladies  and  gentlemen,  the  defendant  Allen  had  been 
charged  with  homicide,  and  our  friend  from  the  jail  knew 
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it  I  can’t  conceive — I  may  be  in  error  about  this — why 
the  jail,  when  they  have  a  man  charged  with  homicide, 
has  to  interview  him  with  respect  to  what  happened  in  the 
case  with  which  he  is  charged,  to  determine  what  kind  of 
a  man  he  is. 

Allen  says,  and  I  think  Allen  has  testified  honestly  in 
this  case,  and  I  don’t  say  that  because  I  represent  him; 
I  say  that  because  I  honestly  believe  it;  Allen  says  he  didn’t 
recall  giving  that  testimony.  He  could  have  said,  “Why,  of 
course  I  didn’t  give  it  to  him,”  and  I  believe,  ladies  and 
gentlemen,  we  could  have  explained  that  had  he  said  that 

We  have  no  evidence  here  that  Mr.  Graff  did  not  get 
that  information  from  Police  Headquarters.  There  is  no 
reason  why  they  couldn’t;  Police  Headquarters  have  a  file 
on  this  case. 

[844]  Another  thing,  ladies  and  gentlemen,  that  inter¬ 
ested  me  in  this  testimony  as  it  went  along,  was  the  state¬ 
ment  by  Allen — you  can  believe  it  if  you  wish  or  disbelieve 
it — Allen  said  after  he  had  gone  to  Ninth  and  0  and  iden¬ 
tified  the  man  Proctor  as  the  man  who  met  him  and  told  him 
he  did  this,  he  says  he  was  brought  back  to  Police  Head¬ 
quarters,  he  doesn’t  know  which  elevator  he  went  up  on,  but 
one  went  on  one  elevator  and  the  other  on  the  back  elevator. 

The  reason  Allen  gave  you  for  that  was  he  said  the  police 
didn’t  want  Proctor  to  see  him. 

Ladies  and  gentlemen,  I  would  like  for  you  to  think  of 
that  for  just  a  moment.  Why  is  it  that  the  police  did  not 
want  Proctor  to  see  Allen  at  that  time  at  Police  Headquar¬ 
ters?  Could  it  be  that  the  they  were  using  Allen  to  get  Proc¬ 
tor,  as  Allen  said  he  did,  because  of  his  fear  of  what  Proctor 
had  said  he  would  do  to  him?  Ladies  and  gentlemen,  that  is 
a  very  convincing  point,  and  I  will  admit  that  to  me  it  is 
convincing  for  the  defendant. 

I  couldn’t  quite  get  it  through  my  head  as  to  why  a  man 
is  going  to  implicate  himself  in  a  first  degree  murder  that  he 
didn’t  commit  Here  is  my  understanding  of  it' as  it  came 
from  the  witness. 

When  Allen  had  the  conversation  with  Proctor  at  Ninth 
and  0 — I  won’t  repeat  that,  you  know  what  we  say  hap¬ 
pened  up  there  and  what  Proctor  said  he  would  do,  and  so 
forth —  [845]  Allen  was  later  questioned  by  the  police 
and  he  said  he  didn’t  know  anything  about  it,  because  he 
didn’t  want  to  implicate  himself  and  certainly  he  was  going 
to  implicate  himself  if  he  said  he  knew  anything  about  it, 
because  Proctor  was  going  to  put  him  in. 
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So  he  tells  the  police  that  he  planned  it;  that  he  didn’t  do 
it  but  he  planned  it 

Now,  I  want  you  ladies  and  gentlemen  to  bear  in  mind 
that  the  defendant  Allen  had  a  third-grade  education.  I  am 
not  contending  he  is  a  moron  because  he  isn’t,  but  he  only 
Went  to  the  third  grade  and  perhaps  he  doesn’t  think  things 
out  like  we  do,  but  he  thought  this  out:  If  I  tell  them  I  was 
in  on  this  thing  and  I  did  do  it  I  am  gudty  of  first  degree 
murder.  If  I  admit  to  them  I  planned  it,  and  he  has  told 
you,  ladies  and  gentlemen,  he  didn’t  plan  it,  he  found  out 
from  Proctor  what  Proctor  had  done  and  he  figured  in  his 
own  mind,  if  I  tell  them  that  I  don’t  know  what  I  am  guilty 
of  but  it  is  not  murder. 

Now,  ladies  and  gentlemen,  that  is  our  explanation  for 
the  statement  of  Allen.  Consider  Ms  background;  consider 
what  the  Government  has  given  you  with  respect  to  Allen, 
and  see  if  you  come  up  with  the  same  answer  that  we  do. 

I  am  just  going  to  say  one  more  thing  to  you,  ladies  and 
gentlemen.  His  Honor  is  going  to  instruct  you  as  to  the  law. 
I  don’t  want  to  take  up  your  time.  You  have  [846]  been 
very  patient  and  have  every  confidence  that  you  are 

foing  to  give  the  defendant  Allen  the  benefit  of  that 
oubt  which  we  say  is  in  this  case. 

My  last  remark  to  you,  ladies  and  gentlemen,  is  this. 
As  His  Honor  will  tell  you,  you  are  the  judges  of  the  facts. 
I  think  you  are  also  the  judges  of  statements  wMch  counsel 
make.  I  don’t  mean  to  be  critical ;  I  have  the  Mghest  regard 
for  Mr.  Yaselli,  but  unless  I  am  grossly  in  error  Mr.  Yaselli 
stood  here  and  said  to  you,  ladies  and  gentlemen,  if  Proc¬ 
tor  wants  to  liberate  Allen  you  shouldn’t  permit  him  to 
do  it. 

•  Now,  ladies  and  gentlemen,  that  comes  from  counsel  for 
the  codefendant 

We  say  to  you,  ladies  and  gentlemen,  if  there  is  a  doubt 
in  this  case  it  is  more  than  a  reasonable  doubt,  in  our 
opinion.  This  man  is  on  trial  for  first  degree  murder.  He 
has  told  you,  ladies  and  gentlemen,  why  he  made  the  state¬ 
ment  that  he  did.  He  told  you  he  wasn’t  at  Uline’s;  he 
didn’t  Mt  anybody  and  nobody  here  says  he  did. 

We  ask  you  ladies  and  gentlemen  for  a  verdict  of  not 
gnilty,  and  thank  you  very  much. 

MB.  MXLLEB:  May  I  have  about  five  minutes,  Your 
Honor? 

THE  COTJBT:  You  didn’t  ask  for  it,  Mr.  Miller.  I 
tbink  he  has  covered  it  fully. 
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[847]  MB.  MILLER:  Well,  I  am  asking  for  it  now. 

THE  COTJBT:  You  had  every  opportunity  to  ask  for  it 

MB.  MILLEB :  May  we  come  to  the  bench? 

THE  COUBT:  Yes. 

(Thereupon  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows:) 

MB.  MILLEB:  This  is  a  first  degree  murder  case. 

THE  COUBT:  Yes,  but  you  had  every  opportunity  to 
ask. 

MB.  MILLEB:  I  started  to  come  up  and  ask  you  but  I 
didn’t  think  you  could  refuse  us  in  a  first  degree  case. 

THE  COUBT :  We  met  last  night  and  talked  about  it  and 
again  today,  and  there  was  no  intimation  by  you  of  any¬ 
thing  in  the  world  that  you  wanted  to  say.  What  do  you 
want  to  say? 

MB.  MILLEB:  I  will  take  about  five  minutes. 

THE  COUBT :  I  didn’t  ask  you  that  What  do  you  want 
to  say? 

MB.  MILLEB :  I  want  to  say,  ladies  and  gentlemen,  you 
promised  the  Court  that  when  you  took  this  case  that  you 
would  not  give  the  testimony  of  the  police  officers  or  offi¬ 
cials  of  the  Police  Department  more  credence  and  credit 
than  you  would  the  colored  defendant  Allen. 

Further  than  that  the  alleged  statements  that  were  sup¬ 
posedly  taken  at  the  jail  were  not  signed,  and  that  is  alL 

[848]  THE  COUBT :  All  right 

(Thereupon  counsel  resumed  their  places  at  the  trial 
table  and  the  following  proceedings  were  had  in  open 
court:) 

MB.  MILLEB:  May  it  please  the  Court,  and  you  ladies 
and  gentlemen  of  the  jury:  All  I  want  to  say  to  you  is, 
you  promised  the  distinguished  gentleman,  the  distinguished 
Judge,  when  you  put  your  hand  on  that  good  book,  in  the 
presence  of  Almighty  God,  that  you  would  not  give  the 
testimony  of  a  ponce  officer  or  any  official  more  credit  or 
weight  than  you  would  Allen. 

Now,  Mr.  Wood  did  overlook  just  one  thing,  and  that  is 
the  statement  of  the  man  who  took  the  reeord  down  at  the 
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jail.  Ladies  and  gentlemen,  that  record  was  not  signed  by 
Allen,  and  I  do  most  respectfully  agree  with  my  distin¬ 
guished  young  friend,  that  in  every  case  in  a  course  of 
justice — and  this  is  a  court  of  justice  that  only  a  few  years 
ago  was  rededicated  by  one  of  the  greatest  Judges  ever 
bom,  as  a  temple  of  justice — I  say  to  you,  and  I  do  most 
respectfully  say  to  you,  that  if  you  do  what  you  promised 
to  do  in  the  beginning  of  this  case,  to  not  give  the  testi¬ 
mony  of  those  officers  more  credence  and  credit  than  you 
do  Allen,  you  can’t  do  but  one  thing  and  that  is  the  fair 
thing  and  let  Allen  go  back  home. 

THE  COURT:  Mr.  Bacon. 


[849]  ARGUMENT  IN  REBUTTAL 

ON  BEHALF  OF  THE  UNITED  STATES 

MR.  BACON:  May  it  please  the  Court,  and  ladies  and 
gentlemen  of  the  jury: 

As  to  the  defendant  Proctor,  there  is  some  intimation 
by  counsel  that  he  was  drunk  and  that  he  did  not  know  what 
he  was.  doing.  I  would  like  to  call  to  your  attention  on 
that  point  just  two  things : 

I  asked  the  defendant  Proctor  on  the  stand  yesterday 
if  he  was  drunk,  did  he  know  what  he  was  doing  that  night 
when  he  caught  the  cab  to  go  back  uptown,  and  he  told  me 
yes,  he  did  know. 

And  again  I  point  out  the  detail  of  the  statement  that 
he  gave  to  the  police.  While  that  statement,  with  the 
minute  detail  of  I  said  to  Allen  and  what  Allen  said 
to  me  and  where  we  stood  and  what  we  did  and  how  much 
money  I  got  right  down  to  the  dollar,  is  that  the  testimony 
that  a  man  would  give  three  or  four  days  later  if  he  was 
so  drunk  he  didn’t  know  what  he  was  doing  at  the  time  the 
crime  was  committed?  I  think,  ladies  and  gentlemen,  on 
the  surface  it  is  ridiculous. 

Counsel  also  mentioned  that  the  Police  Department  in 
this  case  did  not  say  to  Proctor,  did  you  give  him  any  warn¬ 
ing  of  Ms  constitutional  rights.  I  believe  the  Court  will  in¬ 
struct  you,  ladies  and  gentlemen,  the  law  is  that  they  are 
[850]  not  required  to  do  so. 

Every  citizen  of  this  country  is  presumed  to  know  his 
rights,  and  it  is  not  a  legal  requirement  that  they  be  told 
prior  to  police  questioning  about  a  crime. 

Mr.  Wood  makes  a  great  moment  of  the  fact  that  Mr. 
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Schomber  loaded  his  track  at  5 :30  and  went  to  Kavakos’,  a 
few  blocks  away,  and  so  forth. 

We  know  that  he  was  in  the  garage  at  6:20  because  that 
was  when  he  was  found.  And  Mr.  Wood  states  that  at  6 :15, 
within  the  20-minute  period  that  it  is  believed  that  this  job¬ 
bery  took  place,  that  Allen  was  on  Eleventh  Street. 

Now,  Allen  testified  that  he  took  a  cab  and  went  right 
to  Eleventh  Street,  and  Mr.  Wood  had  just  told  you  that 
at  6:15  he  was  up  there  at  Eleventh  Street — Tenth  Street 
was  where  his  girl  friend  lived — but  this  girl  friend  doesn’t 
put  him  there  at  6 :15.  One  hour  and  a  half  later,  at  7 :45 
she  testified  that  Allen  called  on  her  to  get  her  to  take 
her  to  the  ball  game  at  Uline. 

MR.  WOOD:  I  dislike  to  interrupt  my  good  friend  Mr. 
Bacon,  and  I  know  Your  Honor  feels  that  the  jury  is  the 
judge  of  the  facts,  but  I  believe,  Your  Honor,  at  this  time  I 
ought  to  say  that  I  believe  Mr.  Bacon  has  misstated  that 
time  by  at  least  an  hour,  and  that  is  very  important  in  this 
case. 

THE  COURT:  Ladies  and  gentlemen,  it  is  not  the 
1861]  recollection  of  either  counsel  which  will  control  in 
this  case.  It  is  your  recollection;  it  will  be  for  you  to 
determine  what  the  fact  is  in  that  particular  regard,  not 
what  Mr.  Bacon  says  or  what  Mr.  Wood  says;  it  is  your 
collective  recollection  that  must  control. 

MR.  BACON :  Thank  you,  Your  Honor,  and  if  I  am  in 
error  I  apologize  to  the  Court  and  to  Mr.  Wood. 

MR.  WOOD:  I  understand  your  position,  Mr.  Bacon. 

MR  BACON :  He  further  says,  “Why  did  Allen  go  into 
the  garagef  Allen  did  not  go  in  the  garage;  Allen  wasn’t 
down  there.  Allen  was  gone.  Why  did  he  take  a  chance 
on  pay  day  to  go  down  here  to  the  garage  and  be  present 
and  plan  to  be  present  at  a  robbery?  He  had  money  in  his 
pocket.” 

Why  does  a  bank  president  steal,  ladies  and  gentlemen? 
They  have  got  money  in  their  pocket,  too,  but  they  want 
more  money. 

The  holidays  were  coming.  Money  was  needed  for  the 
holidays  to  have  a  good  time.  That  is  why  Allen  was  in 
there. 

I  bring  to  your  attention^  ladies  and  gentlemen,  that 
Allen  did  take  a  chance — I  will  concede  that  Allen  did  take 
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a  chance  that  someone  could  have  recognized  him,  bnt  how 
did  Allen  minimize  the  chance  that  someone  would  recog¬ 
nize  him? 

'  First,  we  know  it  was  slightly  dusk,  or  either  dark  or 
just  approaching  darkness,  and  he  went  into  the  garage  and 

[852]  the  lights  were  out  and  he  was  hiding  on  one  side  of 
the  garage.  He  didn’t  approach  Schomber.  Proctor  was  the 
one  who  sneaked  around  and  approached  Schomber,  so  he 
was  always  out  of  Schomber ’s  way. 

And  as  Mr.  Wood  said,  one  of  the  Government  witnesses 
testified  he  called  him  Oatmeal.  Practically  every  Govern¬ 
ment  witness  testified  it  was  his  nickname,  so  if  Schomber 
did  see  the  person  he  wouldn’t  necessarily  have  known  that 
it  was  Mr.  Allen  that  was  calling  the  name  Oatmeal.  And 
how  else  did  he  minimize  the  chance  of  being  recognized? 
He  minimized  that  chance,  ladies  and  gentlemen,  oy  one 
thing,  and  I  know  you  remember  this. 

What  did  Allen  tell  Proctor  when  he  handed  him  the 
broomhead,  the  brush  part,  the  heavy  part  of  the  broom 
that  was  introduced  into  evidence  yesterday,  or  the  day 
before?  What  did  he  tell  him? 

He  told  him,  “Here,  use  this,  and  when  you  hit  Schomber, 
hit  him  hard.” 

Why  did  he  want  to  hit  him  hard?  Doesn’t  that  right 
there  minimize  the  chance  that  Allen  would  ever  be  recog¬ 
nized  in  that  garage? 

Mr.  Wood  said,  “Where  did  this  crime  take  place?” 

Everyone  has  it  taking  place  out  on  the  floor,  when  he  was 
found  in  the  truck. 

How  could  a  man  who  had  just  been  beaten  this  badly  get 

[853]  back  in  the  truck?  That,  ladies  and  gentlemen,  has 
always  amazed  me,  but  it  must  be — his  hat,  his  lunch  box, 
his  glasses  were  found  on  the  floor  of  that  garage,  not  in  the 
truck,  on  the  floor  of  the  garage ;  a  pool  of  blood  was  found 
on  the  floor  of  that  garage.  That  is  the  evidence;  those  are 
the  facts.  That  is  where  the  Government  contends  the  crime 
happened.  Mr.  Schomber  got  back  in  that  truck.  God  only 
knows  how,  but  he  got  back  in  the  truck.  He  also  got  out 
of  that  truck,  under  his  own  power,  with  the  help  of  Officer 
Womble,  who  if  you  will  recall,  testified  that  he  helped  Mr. 
Schomber  out  by  his  arm  and  he  took  two  or  three  steps 
over  and  got  on  the  stretcher  to  go  to  the  hospital  I  don’t 
know  how  he  did  it,  ladies  and  gentlemen,,  but  he  did  it,  and 
the  crime  didn’t  take  place  as  Mr.  Wood  would  have  you 
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believe,  in  that  track,  bat  rather  took  place  exactly  as 
Proctor  and  Allen  told  the  police. 

Now,  he  makes  a  big  to  do  abont  the  Government  intimat¬ 
ing,  “Oh,  on  one  occasion  Allen  was  telling  the  truth.” 

And  the  Government  made  that  intimation,  bat  I  don’t 
mean  to  intimate  that  that  was  the  only  time  Allen  was 
telling  the  truth.  He  told  the  truth  many  times  on  the  day 
of  January  3rd.  He  told  the  truth  when  he  said  he  didn’t  go 
to  the  movies  that  afternoon.  He  told  the  truth  when  he  said 
no  officers  had  interrogated  me  yesterday,  and  he  told  the 
truth  when  he  pointed  out  Frank  Proctor  and  said  that’s 
[854],  the  man  who  was  with  me  in  that  garage,  and  he 
came  back  and  told  the  truth  and  he  said  I  was  in  the 
garage  with  Proctor;  we  planned  it;  we  robbed  and  we 
split  the  money.  He  told  the  truth  when  he  dictated  to  the 
police  officers  the  statement  that  they  took  from  him  as  to 
how  this  crime  occurred,  and  ladies  and  gentlemen,  the  only 
time  he  has  not  told  the  truth  in  this  case  was  today  when 
he  came  here  and  took  the  witness  stand. 

Counsel  mentions  that  the  defense  asked  a  Government 
witness  whether  or  not  we  had  fingerprint  equipment  Did 
you  hear  him  ask  the  Government  witness  whether  or  not 
it  was  possible  to  take  fingerprints?  You  didn’t,  but  he 
doesn’t  mention  that  to  you. 

Another  thing,  he  says  that  he  doesn’t  know,  he  can’t - 

MR.  WOOD :  Just  a  minute,  Your  Honor.  With  respect  to 
the  remark  that  Mr.  Bacon  just  made,  as  to  whether  or  not 
the  Government  was  asked  whether  it  was  possible  to  take 
prints,  I  don’t  think  there  is  any  evidence  in  this  case  that 
it  was  not  possible,  and  I  don’t  believe  he  should  make  a 

statement  that  is  not  based  on  any  fact  at  all  in  evidence. 

\ 

THE  COURT :  Ladies  and  gentlemen,  you  are  to  decide 
this  case  upon  the  evidence  adduced  from  the  witness  stand 
solely. 

MR.  BACON :  May  I  continue,  your  Honor? 

THE  COURT:  Yes,  sir. 

[855]  MR.  BACON :  Mr.  Wood  made  the  statement  that 
he  didn’t  know  why  a  man  would  possibly  make  the  state¬ 
ment  implicating  himself  in  a  murder  case,  a  first  degree 
murder  case,  unless  he  was  guilty,  and  I  don’t  know  why  a 
man  would  either,  ladies  and  gentlemen,  and  I  submit  to 
you  that  no  man  would,  and  in  this  particular  case  Albert 
Allen  did  not  He  didn’t  make  the  statement  implicating 
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himself  because  he  wasn’t  guilty;  he  made  a  statement  out¬ 
lining  facts  that  show  he  was  guilty,  and  he  was  there  and 
he  was  implicated. 

I  think  it  is  ridiculous  to  assume  that  a  man  would,  re¬ 
gardless  of  the  pressure  put  on  him  by  another  defendant 
such  as  Proctor,  implicate  himself  and  make  statements 
such  as  this  that  from  those  statements  he  could  be  found 
guilty  of  first  degree  murder. 

Just  one  last  thing  in  closing. 

Mr.  Wood  mentioned  the  scales  of  justice,  and  I  thought 
Mr.  Wood’s  description  with  the  figure  of  Justice  standing 
there  with  the  blindfold,  so  that  justice  could  be  weighed,  as 
he  put  it,  without  prejudice,  pity  or  passion,  was  a  very  apt 
description,  and  I  am  very  proud  that  we  have  it  in  our 
courts  in  this  country,  and  I  hope  we  always  have  it 

But  ladies  and  gentlemen,  the  balancing  of  those  scales  of 
justice  as  to  prejudice,  passion  and  pity  fall  both  ways, 
because  if  you  will  notice  those  scales  of  justice  both  sides 
can  be  weighed,  and  that  prejudice,  that  pity,  that  passion 
[856]  could  not  and  should  not  be  given  to  the  defendants, 
but  the  jury  should  also  weigh  the  other  side  of  that  scale, 
which  is  the  good  of  the  community. 

The  Government  feels  that  in  this  past  week  it  has  placed 
before  you  ample  evidence  to  show  that  the  two  defendants 
are  guilty  of  this  indictment,  and  we  ask  you  when  you  re¬ 
tire  to  your  jury  room,  after  you  listen  to  the  instructions 
of  the  Court,  to  bring  back  a  verdict  of  guilty  on  both  counts 
of  this  indictment,  both  the  robbery  and  the  murder  in  the 
first  degree. 

THE  COURT :  Suppose  you  come  to  the  bench. 

(Thereupon  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows:) 

THE  COURT :  I  think  I  will  go  upstairs  for  a  few  min¬ 
utes  and  then  I  will  come  back.  I  think  it  is  probably  early 
enough  to  charge  the  jury.  I  think  it  is  your  preference, 
isn’t  it  gentlemen,  that  we  charge  them  right  after  the 
argument? 

MR.  WOOD :  I  have  no  objection. 

MR.  YASELLT :  No  objection. 

THE  COURT :  I  think  it  is  early  enough,  and  I  will  ask 
the  jury  to  go  with  the  marshal  temporarily. 

(Thereupon  counsel  resumed  their  places  at  the  trial 
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table  and  the  following  proceedings  were  had  in  open 
eonrt:)  [857]  .  .  . 

THE  COURT :  Ladies  and  gentlemen,  I  am  going  to  ex¬ 
cuse  you  to  go  with  the  marshal  I  repeat  to  you  again, 
speak  to  no  one  about  this  case;  permit  no  one  to  speak  to 
you  about  the  case;  do  not  even  at  this  late  date  speak 
among  yourselves  with  reference  to  this  case ;  ignore,  if  by 
chance  you  should  see  a  newspaper  with  anything  pertain¬ 
ing  to  it,  and  even  more  remotely,  if  there  be  an  opportunity 
for  you  to  hear  anything  on  the  air.  With  that  you  are  ex¬ 
cused  to  go  with  the  marshal  subject  to  the  return  of  the 
Court. 

(Thereupon  a  short  recess  was  had.) 

[858]  CHARGE  OF  THE  COURT  TO  THE  JURY 

THE  COURT  (Keech,  J.):  Members  of  the  jury:  We 
have  now  reached  the  final  stage  of  this  case,  when  the  issues 
of  fact  are  to  be  submitted  to  you  for  final  determination. 

The  defendants,  Frank  J.  Proctor  and  Albert  Allen,  are 
before  this  Court  charged  with  murder  in  the  first  degree 
committed  on  or  about  December  30, 1950,  on  George  Schom- 
ber,  in  the  District  of  Columbia. 

The  indictment  consists  of  two  counts,  the  first  count 
charging  murder  during  the  commission  of  the  robbery, 
and  tiie  second  count  charging  the  robbery. 

Briefly,  Count  1  charges  that  on  or  about  December  30, 
1950,  within  the  District  of  Columbia,  the  defendants,  Frank 
J.  Prohor  and  Albert  Allen,  robbed  George  Schomber  of  a 
certain  sum  of  money,  and  while  perpetrating  the  robbery 
they  beat  and  wounded  Mr.  Schomber  with  a  push  broom, 
inflicting  upon  him  wounds  of  the  head,  of  which  wounds  he 
died  within  the  District  of  Columbia  on  or  about  December 
31, 1950. 

Count  2  charges  that  on  or  about  December  30,  1950,  in 
the  District  of  Columbia,  the  defendants,  Frank  J.  Proctor 
and  Albert  Allen,  by  force  and  violence  and  against  resist¬ 
ance,  and  by  sudden  and  stealthy  seizure  and  snatching, 
and  by  putting  in  fear,  stole  and  took  from  the  person  and 
from  the  immediate  actual  possession  of  George  Schomber 
certain  [859]  property  belonging  to  Schomber  and  to 
the  M.  J.  Uline  Company,  a  body  corporate,  of  the  value  of 
about  $108.61,  consisting  of  $53.61  in  money,  property  of 
George  Schomber,  and  $55  in  money,  property  of  lie  Uline 
Company. 
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It  will  soon  be  your  duty  to  determine  whether  the  de¬ 
fendants  are  guilty  or  innocent  of  the  crimes  with  which 
they  are  charged.  You  must  reach  your  conclusion  objec¬ 
tively  and  dispassionately,  without  any  emotion  and  without 
sympathy,  solely  on  the  basis  of  the  evidence  adduced  before 
you. 

Before  discussing  the  charges  against  the  defendants  in 
this  particular  case,  I  shall  first  summarize  for  you  certain 
general  principles  of  law  which  must  govern  you  and  guide 
you  in  determining  the  issues  in  this  case. 

It  is  the  function  and  the  duty  of  the  jury  to  determine 
the  issues  of  fact.  It  is  the  duty  of  the  Court  to  instruct  you 
as  to  the  principles  of  law  governing  the  particular  case 
under  consideration.  You  are  bound  and  obligated  to  follow 
the  Court’s  instructions  as  to  the  law  and  to  take  the  law 
from  the  Court.  On  the  other  hand,  you  are  the  sole  judges 
of  the  facts,  and  you  must  determine  the  facts  for  yourselves 
solely  upon  the  evidence  presented  at  this  trial  In  that 
connection,  ladies  and  gentlemen,  I  will  state  to  you  that  if 
your  recollection  be  at  variance  with  the  recollection  of  the 
Court,  counsel  for  the  [860]  Government,  or  defense 
counsel,  it  will  be  your  recollection  which  will  control,  you 
being  the  sole  judges  of  the  facts.  I  repeat  to  you,  you  are 
to  determine  this  case  solely  on  the  evidence  as  you  recollect 
it  to  be,  and  without  regard  to  anything  the  Judge  of  this 
court  may  have  said,  or  anything  you  may  have  read  as  to 
what  any  other  Judge  in  this  court  may  have  said  in  any 
other  case.  Finally,  and  repeating  again,  you  are  the  sole 
judges  of  the  facts;  you  will  determine  the  issues  of  fact 
from  the  evidence  adduced  from  the  witness  stand,  and  on 
your  recollection  of  the  facts — no  one  else’s  recollection. 

The  fact  that  a  defendant  is  charged  with  a  crime  and 
has  been  indicted  is  not  to  be  taken  as  an  indication  of  his 
guilt  The  only  object  and  purpose  of  an  indictment  is  to 
inform  the  defendant  of  the  nature  and  cause  of  the  accusa¬ 
tion  against  him;  it  does  not  amount  to  evidence  against 
the  defendant  in  any  degree  whatever,  and  the  only  pur¬ 
pose  for  which  it  can  be  considered  is  to  determine  the 
charge  or  charges  of  which  the  defendant  or  defendants  are 
accused. 

Every  defendant  in  a  criminal  case  is  presumed  to  be 
innocent,  and  this  presumption  of  innocence  attaches  to 
the  defendant  throughout  the  trial.  He  is  not  required  to 
prove  himself  innocent  or  to  put  in  any  evidence  at  all  upon 
subiect.  The  burden  of  proof  is  on  the  Govermnent  to 
nrr>TTo  the  defendant  guilty  beyond  a  reasonable  doubt. 
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Unless  the  Government  sustains  this  burden  and  proves 
[861]  beyond  a  reasonable  doubt  that  the  defendant  com¬ 
mitted  the  crime  with  which  he  is  charged,  and  each  essen¬ 
tial  element  thereof,  you  must  find  him  not  guilty. 

I  have  instructed  you  that  the  burden  of  proof  is  always 
on  the  prosecution.  It  is  not  sufficient  to  establish  a  proba¬ 
bility,  though  a  strong  one,  arising  from  the  doctrine  of 
chance,  that  the  fact  charged  is  more  likely  to  be  true  than 
the  contrary,  but  the  evidence  must  establish  the  truth  of 
the  fact  beyond  a  reasonable  doubt. 

You  may  ask,  what  is  meant  by  a  reasonable  doubt!  It 
does  not  mean  any  doubt  whatsoever.  Proof  beyond  a  rea¬ 
sonable  doubt  is  proof  to  a  moral  certainty,  and  not  neces¬ 
sarily  proof  to  an  absolute  or  mathematical  certainty.  By 
a  reasonable  doubt,  as  its  name  implies,  is  meant  a  doubt 
based  on  reason,  not  any  whimsical  or  capricious  conjecture. 
It  is  a  doubt  which  is  reasonable  in  view  of  all  the  evidence. 
Therefore,  if  after  an  impartial  comparison  and  considera¬ 
tion  of  all  the  evidence  you  can  candidly  say  that  you  are 
not  satisfied  with  the  guilt  of  the  defendant,  then  you  have 
a  reasonable  doubt.  But  if  after  such  impartial  comparison 
and  consideration  of  all  the  evidence  you  can  truthfully  say 
that  you  have  an  abiding  conviction  of  the  defendant’s 
guilt,  such  as  you  would  be  willing  to  act  upon  in  the  more 
weighty  and  important  matters  relating  to  your  personal 
affairs,  then  you  have  no  reasonable  doubt. 

[862]  If  you  can  reconcile  the  evidence  in  this  case  with 
any  reasonable  hypothesis  consistent  with  the  innocence  of 
the  defendants,  or  either  of  them,  you  should  do  so;  and  in 
that  case,  your  verdict  would  be  not  guilty  as  to  such  de¬ 
fendant  or  defendants. 

In  determining  whether  the  Government  has  established 
the  charge  against  the  defendants  beyond  a  reasonable 
doubt,  you  will  consider  and  weigh  all  the  testimony  of  all 
the  witnesses  who  have  appeared  before  you. 

As  you  are  the  sole  judges  of  the  facts,  necessarily  you 
must  be  the  sole  judges  of  the  credibility  which  you  attach 
to  the  testimony  of  the  various  witnesses  who  appeared 
before  you.  In  determining  whether  to  believe  the  testimony 
of  any  witness,  and  in  weighing  the  testimony  of  any  wit¬ 
ness,  you  may  consider  his  demeanor  on  the  stand,  his 
manner  of  testifying,  whether  he  impresses  you  as  having 
an  accurate  memory  and  recollection,  and  whether  he  im¬ 
presses  you  as  a  truth-telling  individual;  his  apparent 
candor  and  fairness,  or  lack  of  it;  the  interest  which  he  has 
in  the  result  of  the  trial -of  the  case,  if  any;  his  bias  or 
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prejudice  for  or  against  the  defendant,  if  any  is  shown, 
and  his  opportunity  of  knowing  the  facts  and  circum¬ 
stances  to  which  he  has  testified;  and  then  from  all  these 
facts  and  circumstances  it  becomes  your  duty  to  give  the 
proper  weight  to  the  testimony  of  each  and  every  witness 
who  has  appeared  [863]  before  you. 

You  are  further  instructed  that,  while  the  law  makes  the 
defendants  competent  witnesses  in  this  case,  you  should 
weigh  their  testimony  in  the  same  manner  as  that  of  the 
other  witnesses.  You  have  the  right  to  take  into  considera¬ 
tion  their  situation  and  interest  in  the  result  of  your  verdict, 
and  all  the  circumstances  which  surround  them,  and  give 
to  their  testimony  such  weight  as  in  your  judgment  it  is 
fairly  entitled  to. 

You  are  further  instructed  that  if  you  find  that  any  wit¬ 
ness,  whether  that  witness  be  for  the  Government  or  for 
the  defense,  has  wilfully  testified  falsely  as  to  any  material 
facts  about  which  he  could  not  have  been  mistaken,  you  are 
at  liberty,  if  you  deem  it  wise  to  do  so,  to  disregard  the 
entire  testimony  or  any  part  of  the  testimony  of  such  wit¬ 
ness,  except  where  you  find  it  corroborated  by  other  credible 
testimony. 

There  has  been  evidence  that  the  defendant  Proctor  has 
been  previously  convicted  of  a  crime.  The  only  purpose  of 
introducing  evidence  of  prior  offenses  is  for  consideration 
in  determining  the  credibility  of  the  witnesses.  You  are 
instructed  that  evidence  of  another  offense  is  not  to  be  con¬ 
sidered  as  evidence  of  the  commission  by  the  defendant 
Proctor  of  the  offense  here  under  consideration.  What  I 
intended  to  say  is  that  the  fact  that  the  defendant  Proctor 
has  mi  been  previously  convicted  is  not  evidence  of 
his  guilt  in  either  or  both  of  these  counts  here  under  con¬ 
sideration.  It  is  to  be  utilized  by  you  in  determining  the 
credibility  which  you  attach  to  his  testimony. 

There  has  been  testimony  as  to  the  good  character  of  the 
defendant  Allen.  You  are  instructed  that  evidence  of  good 
character,  taken  in  conjunction  with  all  the  other  evidence 
before  you,  may  be  sufficient  to  create  in  your  minds  a 
reasonable  doubt,  although  without  it  the  other  evidence 
would  be  convincing. 

Having  now  summarized  the  applicable  general  principles 
of  law  that  must  govern  you,  I  shall  pass  on  to  discuss  the 
specific  charges  against  the  defendant  in  somewhat  greater 
detail. 

As  I  have  already  indicated  to  you,  the  defendants  are 
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charged  with  murder  in  the  first  degree.  It  is  charged  that 
they  robbed  George  Schomber,  and  that  in  perpetrating 
this  robbery  they  beat  and  wounded  Mr.  Schomber  with  a 
push  broom,  inflicting  upon  his  head  wounds,  as  a  result 
of  which  he  died,  and  therefore,  the  defendants  are  charged 
with  first  degree  murder. 

The  District  of  Columbia  Code  of  Laws  contains  several 
definitions  of  murder  in  the  first  degree.  I  shall  read  to 
you  the  particular  part  of  the  statute  which  is  applicable  to 
this  case  and  under  which  the  indictment  is  drawn,  insofar 
[865]  as  Count  1  is  concerned.  The  law  provides : 

“Whoever,  being  of  sound  memory  and  discretion, 
without  purpose  so  to  do  kills  another  in  perpetrating 
or  attempting  to  perpetrate  any  robbery  is  guilty  of 
murder  in  the  first  degree.” 

The  statute  means  this:  If  one  person  kills  another  in 
the  perpetration  of  a  robbery  or  in  attempting  to  perpetrate 
a  robbery,  the  killing  constitutes  murder  in  the  first  degree. 
Under  such  circumstances,  it  does  not  make  any  difference 
whether  the  killing  was  committed  with  or  without  purpose 
so  to  do.  Any  killing  even  if  committed  without  purpose, 
if  it  is  committed  in  perpetrating  a  robbery,  or  in  attempt¬ 
ing  to  perpetrate  a  robbery,  is  murder  in  the  first  degree 
under  our  law. 

If  two  or  more  persons,  acting  together  and  jointly,  are 
perpetrating  a  robbery  or  attempting  to  perpetrate  a  rob¬ 
bery,  and  one  of  them  in  the  course  of  the  robbery  kills  an¬ 
other  person,  then  all  of  the  perpetrators  of  the  robbery  are 
guilty  of  murder  in  the  first  degree. 

If  one  person  is  perpetrating  or  attempting  to  perpetrate 
a  robbery  and  another  person  aids  and  abets  him  in  so 
doing,  and  the  first  of  these  two  persons,  in  the  course  of 
the  robbery  and  as  a  part  of  the  robbery,  kills  a  human 
being,  then  the  person  who  committed  the  killing  and  the 
person  who  aided  and  abetted  him  in  the  robbery  are  both 
guilty  of  [866]  murder  in  the  first  degree. 

It  is  the  contention  of  the  Government  that  the  defend¬ 
ants,  Prank  J.  Proctor  and  Albert  Allen,  jointly  committed 
tiie  robbery  referred  to  in  the  indictment,  and  that  while 
perpetrating  the  robbery  the  defendant  Frank  J.  Proctor 
struck  George  Schomber,  fatally  wounding  him,  thereby 
making  both  defendants  guilty  of  murder  in  the  first  degree. 

Under  the  circumstances  of  this  case,  the  evidence  which 
the  Government  must  establish  beyond  a  reasonable  doubt, 
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in  order  to  prove  either  of  the  defendants  guilty  under 
Count  1,  are  as  follows: 

(1)  That  he,  the  defendant,  was  perpetrating  the  robbery 
of  George  Schomber; 

(2)  That,  in  the  course  of  and  in  connection  with  the 
robbery,  George  Schomber  was  wounded;  and 

(3)  That  George  Schomber  died  as  a  result  of  the  wounds 
so  indicted. 

As  I  have  already  explained,  it  is  not  essential  as  to 
either  of  the  defendants  that  you  find  that  he  personally 
robbed  or  wounded  Schomber,  if  you  find  that  he  was  acting 
in  concert  with  or  aiding  and  abetting  another  who  did  rob 
or  wound  Mr.  Schomber. 

If  each  of  the  elements  I  have  enumerated  is  established 
beyond  a  reasonable  doubt  as  to  either  or  both  of  the  de¬ 
fendants,  then  such  defendant  or  defendants  may  be  found 

[867]  guilty  of  murder  in  the  first  degree. 

However,  if  you  find  that  the  Government  has  failed  to 
prove  beyond  a  reasonable  doubt  any  one  or  more  of  the 
elements  I  have  enumerated  as  to  either  or  both  of  the  de¬ 
fendants,  then  you  cannot  find  such  defendant  or  defendants 
guilty  of  first  degree  murder. 

Now  then,  what  is  robbery?  A  robbery  is  defined  in  the 
District  of  Columbia  Code  as  follows: 

“Whoever  by  force  or  violence,  whether  against 
resistance  or  by  sudden  or  stealthy  seizure  or  snatch¬ 
ing,  or  by  putting  in  fear,  shall  take  from  the  person 
or  immediate  actual  possession  of  another  anything  of 
value,  is  guilty  of  robbery.” 

If  you  find  as  to  either  or  both  of  the  defendants  that  the 
Government  has  proved  beyond  a  reasonable  doubt  that 
Mr.  Schomber  was  wounded  by  such  defendant,  or  by  one 
with  whom  he  was  acting  in  concert,  and  that  Mr.  Schomber 
died  of  such  wounds,  then  you  have  for  consideration 
whether  or  not  such  defendant  or  defendants  were  perpe¬ 
trating  a  robbery,  and  it  will  be  necessary  for  you  to  con¬ 
sider  whether  they  had  the  intent  to  rob. 

Now  the  intention  that  a  person  has  in  doing  a  certain 
act  is  to  be  gathered  from  his  actions  and  his  words  at  that 
time  and  preceding  that  time.  One  human  being  cannot 
read  what  is  in  the  mind  of  another.  Only  the  all-seeing 

[868]  eye  of  God  can  do  that,  and  in  the  administration  of 
justice  men  must  seek  the  intention  and  gather  it  from  the 
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words  and  actions  of  the  person  involved,  as  shown  by  the 
testimony  in  the  case. 

There  has  been  some  testimony  to  the  effect  that  the 
defendants  had  been  drinking  prior  to  the  alleged  robbery. 
If  you  find  that  the  Government  has  proved  the  elements  of 
the  offense  as  to  either  of  the  defendants,  and  come  to  the 
consideration  of  whether  such  defendant  was  perpetrating 
a  robbery,  then  you  have  for  consideration  the  question 
whether  or  not  such  defendant  was  intoxicated  at  tne  time 
of  the  alleged  robbery,  and  if  you  find  he  was  intoxicated, 
the  degree  of  his  intoxication. 

This  is  for  the  reason  that  to  commit  the  offense  of 
robbery  it  is  necessary  that  the  defendant  have  the  specific 
intent  to  rob. 

The  Court  instructs  you,  as  a  matter  of  law,  that,  while 
voluntary  intoxication  neither  excuses  nor  mitigates  crime; 
in  cases  where  specific  intent  is  a.  necessary  element  of  the 
offense,  the  question  of  intoxication  of  the  accused  may 
become  an  important  matter  of  consideration  in  ascertain* 
ing  whether  the  offense  was  done  with  that  intent.  That  the 
accused  may  have  been  drunk,  in  the  ordinary  sense  of  the 
word,  is  not  sufficient.  He  must  have  been  so  drunk  as 
to  be  incapable  of  forming  the  intent — here,  the  intent 
[869]  to  rob. 

Therefore,  if  you  find  as  to  either  of  the  defendants  that 
he  or  one  with  whom  he  was  acting  in  concert,  fatally 
wounded  George  Schomber;  that  he  was  not  intoxicated,  or 
not  so  intoxicated  as  to  be  incapable  of  forming  the  intent 
to  rob ;  that  he  was  perpetrating  a  robbery,  either  personally 
or  by  acting  in  concert  with  or  aiding  another  who  did  the 
actual  robbing;  and  that  the  fatal  wounding  of  George 
Schomber  occurred  in  connection  with  the  robbery,  then  you 
may  find  such  defendant  guilty  of  murder  in  the  first  de¬ 
gree. 

However,  if  you  find  as  to  either  of  the  defendants  that  he 
fatally  wounded  Schomber  or  was  acting  in  concert  with 
one  who  did  so,  but  further  find  that,  due  to  intoxication,  he 
was  incapable  of  having  the  specific  intent  to  rob,  then  you 
cannot  mid  such  defendant  guilty  of  first  degree  murder. 
You  will  then  have  for  your  consideration  whether  or  not 
he  is  gnilty  of  the  lesser  offense  of  second  degree  murder. 

Second  degree  murder  is  defined  by  the  law  of  the  District 
of  Columbia  as  the  unlawful  killing  of  one  person  by  another 
with  malice  aforethought  Murder  in  the  second  degree  may 
be  committed  without  a  purpose  to  kill,  if  it  is  accompanied 
by  malice. 
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You  will  note  that  the  word  “malice”  is  used.  In  its 

[870]  ordinary  use  in  every-day  life  the  word  “malice” 
would  indicate  a  feeling  of  hatred  or  ill  will  towards  another, 
or  a  feeling  of  hostility  toward  an  individual.  In  its  legal 
sense,  however,  it  has  a  broader  significance.  It  is  a  state 
of  mind  showing  a  heart  regardless  of  social  duty,  a  mind 
deliberately  bent  on  mischief,  a  generally  depraved,  wicked, 
and  malicious  spirit,  and  wilful  disregard  of  the  rights  or 
safety  of  others.  “Malice”,  as  the  law  knows  it,  may  also 
be  defined  as  a  condition  of  mind,  which  prompts  a  man  to 
do  a  wrongful  act  wilfully  to  the  injury  of  another. 

Malice  may  be  implied  from  the  act  committed.  In  deter¬ 
mining  whether  a  wrongful  act  is  intentionally  or  wilfully 
done  and  is  therefore  done  of  malice  aforethought,  you 
should  bear  in  mind  that  every  man  is  presumed  to  intend 
the  natural  and  probable  consequences  of  his  own  act 
Malice  may  be  deduced  from  the  circumstances. 

The  instrument  or  means  by  which  a  homicide  has  been 
accomplished  is  always  to  be  taken  into  consideration  in 
determining  whether  the  act  is  criminal  and  in  what  degree 
it  may  be  so.  When,  in  a  prosecution  for  homicide,  it  is 
shown  that  the  accused  used  a  deadly  weapon  in  the  commis¬ 
sion  of  the  homicide,  the  law  infers  or  presumes  from  the 
use  of  such  weapon,  in  the  absence  of  explanatory  or  mitigat¬ 
ing  circumstances,  the  existence  of  the  malice  which  is 

[871]  essential  to  culpable  homicide. 

A  deadly  weapon  is  a  weapon  with  which  death  may  be 
easily  and  readily  produced;  anything,  no  matter  what  it 
is,  whether  it  is  made  for  the  purpose  of  destroying  animal 
life,  or  whether  it  was  not  made  by  man  at  all,  or  whether 
it  was  made  by  him  for  some  other  purpose,  if  it  is  a  weapon, 
or  if  it  is  a  thing  with  which  death  can  be  easily  and  readily 
produced,  the  law  recognizes  as  a  deadly  weapon. 

Voluntary  intoxication  neither  excuses  nor  palliates  the 
crime  of  murder  in  the  second  degree,  and  regardless  of  the 
extent  of  a  defendant’s  intoxication,  the  law  holds  him  to 
the  same  responsibility  as  if  he  had  been  sober. 

The  elements  which  the  Government  must  prove  beyond 
a  reasonable  doubt,  in  order  for  you  to  find  either  defendant 
guilty  of  second  degree  murder,  are : 

(1)  That  the  defendant,  or  one  with  whom  he  was  acting 
in  concert,  wounded  George  Schomber ; 

(2)  That  George  Schomber  died  of  such  wound;  and 

(3)  That  the  wounding  of  Schomber  was  done  with  mal¬ 
ice,  as  I  have  defined  that  term  for  you. 
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I  repeat,  it  is  not  necessary  that  yon  find  the  defendant 
had  the  purpose  or  intent  to  fall. 

If  yon  find  that  the  Government  has  proved  each  of  these 
elements  beyond  a  reasonable  doubt  as  to  either  or  both 
of  the  defendants,  then  you  may  find  such  defendant  or 

[872]  defendants  guilty  of  murder  in  the  second  degree.  ! 

If,  however,  as  to  either  of  the  defendants,  you  find  that 

the  Government  has  failed  to  prove  any  one  or  more  of  ! 
these  essential  elements,  then  you  cannot  find  such  defend-  | 
ant  guilty  in  the  second  degree. 

There  has  been  some  testimony  to  the  effect  that  the 
defendants  were  not  present  at  the  time  and  place  when  j 
this  homicide  was  committed.  The  defense  of  alibi  is  a 
legitimate,  legal  and  proper  defense.  The  evidence  adduced 
in  support  of  this  defense — like  all  the  other  evidence  in 
the  case — should  be  given  such  weight  and  such  considers-  j 
Hon  as  you  may  think  it  entitled  to  under  all  the  facts  and 
circumstances  of  the  case. 

If,  after  a  full  and  fair  consideration  of  all  the  facts  and  ! 
circumstances  in  evidence,  you  find  the  Government  has 
failed  to  prove  beyond  a  reasonable  doubt  that  either  of  j 
the  defendants  was  present  at  the  time  and  place  of  the 
commission  of  the  offense  charged  in  the  indictment,  then  j 
one  of  the  essential  elements  of  the  offense  is  lacking,  and  j 
it  will  be  your  duty  to  find  such  defendant  not  guilty. 

In  courts,  as  well  as  in  all  our  affairs  of  life,  when  we  j 
are  called  upon  to  determine  disputed  questions  of.  fact,  j 
there  are  two  kinds  of  evidence  upon  which  our  conclusions  j 
may  be  based.  One  kind  is  called  direct  evidence,  and 
one  kind  is  called  indirect  or  circumstantial  evidence,  j 

[873]  Direct  evidence,  for  example,  is  evidence  of  a  wit-  ! 
ness  himself  as  to  what  he  saw  or  heard  as  an  eye  witness  [ 
of  the  offense  under  inquiry.  Indirect  evidence  is  supplied  j 
by  testimony  as  to  facts  and  circumstances  which  tend  to 
show  that  the  offense  under  inquiry  has  been  committed  and  i 
by  whom  it  was  committed.  In  outer  words,  circumstantial 
evidence  is  composed  of  facts  which  raise  a  logical  inference 
as  to  the  existence  of  the  fact  that  it  is  in  issue  in  the  par¬ 
ticular  case  and  which,  by  experience,  have  been  found  to 
be  so  associated  with  that  fact  that  in  the  relation  of  cause  ! 
and  effect  they  lead  to  a  satisfactory  conclusion. 

Both  kinds  of  evidence  are  equally  entitled  to  considers-  j 
tion  by  a  jury.  Sometimes  a  jury  may  consider  that  indirect  j 
evidence  is  stronger  than  direct  evidence,  but  the  rule  of 
law  is  that  before  a  defendant  can  be  convicted  on  drcum- 
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stantial  evidence  of  the  crime  of  which  he  is  charged,  the 
circnmstances  mnst  be  consistent  with  each  other  and  they 
must  tend  to  prove  guilt,  and  they  must  not  only  be  con¬ 
sistent  with  the  hypothesis  of  the  defendant’s  guilt,  but 
must  be  inconsistent  with  every  other  hypothesis,  including 
the  hypothesis  of  innocense.  It  is  not  sufficient  to  warrant 
a  conviction  that  the  circumstances  coincide  with,  account 
for,  and  render  probable  the  hypothesis  of  guilt  sought  to 
be  established  by  the  prosecution,  but  those  circumstances 

[874]  must  exclude,  to  a  moral  certainty,  every  other 
reasonable  hypothesis  but  the  single  one  of  the  guilt  of  the 
defendant,  else  the  jury  must  find  the  defendant  not  guilty. 

There  has  been  introduced  in  evidence  alleged  confes¬ 
sions  by  the  two  defendants  of  the  crime  with  which  they 
are  charged. 

.  The  law  admits  a  confession  in  evidence  if  it  is  freely  and 
voluntarily  made,  because  human  experience  shows  that  a 
confession  freely  and  voluntarily  made  is  likely  to  be  relied 
upon.  Ordinarily  a  person  does  not  admit  that  he  has  com¬ 
mitted  a  crime  unless  that  admission  is  true. 

But  the  situation  is  otherwise  if  the  confession  or  ad¬ 
mission  is  obtained  by  duress  or  by  coercion,  or  as  a  result 
of  an  inducement  or  a  misrepresentation.  If  a  confession 
or  admission  is  obtained  by  this  means,  it  must  be  rejected 
and  disregarded  by  the  jury. 

Consequently:  if  you  find  that  either  of  the  defendant’s 
alleged  confession  or  admissions  was  made  under  duress 
or  as  the  result  of  coercion,  or  as  the  result  of  an  induce¬ 
ment  or  misrepresentation,  you  must  disregard  that  con¬ 
fession  or  admission. 

This  rule  is  based  on  reason.  Human  experience  has 
shown  that  it  is  not  uncommon  for  persons  to  admit  the  com¬ 
mission  of  a  crime  that  they  have  not  committed,  if  they  are 
under  a  physical,  mental,  or  moral  pressure,  or  if  they  are 

[875]  acting  as  the  result  of  an  inducement  or  misrepre¬ 
sentation. 

By  “duress  or  coercion”,  I  mean  both  physical  force  and 
all  mental  or  moral  pressure.  Confessions  obtained  under 
such  circumstances  are  unreliable,  and  the  law  does  not 
admit  them. 

In  considering  whether  the  alleged  confessions  were 
voluntary  or  not,  you  should  consider  the  conversations 
between  the  officers  and  the  defendants,  the  time  and  place 
when  the  alleged  confession  took  place,  the  length  of  time 
the  defendants  were  questioned,  the  other  persons  present, 
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the'  physical  condition  of  the  defendants,  and  all  the  cir¬ 
cumstances  surrounding  the  making  of  the  confessions. 

Confessions  do  not  become  involuntary  because  elicted 
by  questions,  or  made  while  the  confessor  is  under  arrest, 
or  in  the  absence  of  counsel,  without  warning  or  caution 
that  the  statement  may  be  used  against  him. 

You  are  instructed  as  a  matter  of  law  that  should  you 
find  either  one  or  both  of  the  confessions  or  admissions  to 
have  been  voluntary  and  to  be  admissible,  such  statement  or 
admission  is  evidence  only  against  the  defendant  who  made 
it,  and  not  evidence  against  the  other  defendant  In  other 
words,  to  be  explicit,  the  confession  or  admission  of  Frank 
J.  Proctor  is  applicable  to  Frank  J.  Proctor,  and  the  con¬ 
fession  of  Albert  Allen  is  applicable  to  Albert  Allen  only. 

[876]  Should  you  find  that  these  confessions  were  vol¬ 
untary,  I  want  to  stress  to  you  two  principles  of  law  that  are 
applicable: 

You  will  recall  that  the  confession  of  Albert  Allen  stated 
that  it  was  Frank  Proctor  who  struck  George  Schomber  with 
a  push  broom.  You  are  instructed  as  a  matter  of  law  that 
if  you  find  that  Albert  Allen  and  Frank  Proctor  were  jointly 
engaged  in  committing  the  robbery  and,  in  the  course  of  so 
domg,  Frank  Proctor  struck  and  fatally  wounded  George 
Schomber,  then  both  defendants  may  be  found  guilty  of 
murder  in  the  first  degree. 

Second,  you  will  recall  that  neither  of  the  confessions 
showed  that  the  defendants  intended  to  kill  George  Schom¬ 
ber,  and,  in  fact,  they  did  not  know  whether  he  was  con¬ 
scious  or  unconscious  when  they  left  him.  You  are  in¬ 
structed  that  even  though  the  defendants  had  no  intention 
of  killing  Schomber,  this  alone  would  not  remove  the  crime 
from  the  application  of  the  first  degree  murder  statute,  for 
the  law  provides  that  any  killing  in  the  course  of  a  robbery 
is  first  degree  murder,  even  though  the  killing  is  uninten¬ 
tional. 

This  brings  us  to  a  consideration  of  Count  2  of  the  indict¬ 
ment,  which  charges  the  two  defendants  with  the  offense  of 
robbery. 

In  connection  with  the  first  count,  I  have  already 
[877],  given  you  the  definition  of  robbery  in  the  District 
of  Columbia  Code.  It  is  very  simple,  but  I  shall  repeat  it: 

“Whoever  by  force  or  violence,  whether  against  re¬ 
sistance  or  by  sudden  or  stealthy  seizure  or  snatching, 
or  putting  in  fear,  shall  take  from  the  person  or  im- 
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mediate  actual  possession  of  another  anything  of  value 
is  guilty  of  robbery.” 

Here,  too,  in  order  to  find  either  of  the  defendants  guilty, 
it  is  not  necessary  that  you  find  that  he  personally  robbed 
Schomber,  if  you  find  that  he  was  acting  in  concert  with  or 
aiding  or  abetting  one  who  did  take  from  Schomber  by 
force  or  violence,  or  by  sudden  or  stealthy  seizure  or  snatch¬ 
ing,  or  by  putting  in  fear,  anything  of  value  in  Schomber ’s 
immediate  actual  possession. 

“Immediate  actual  possession”  means  here  simply  on  the 
person  or  within  reach  of  the  person. 

To  summarize,  as  to  Count  1  you  may  find  one  of  the 
following  verdicts  as  to  each  of  the  defendants : 

(1)  Guilty  of  murder  in  the  first  degree,  as  charged; 

(2)  Guilty  of  murder  in  the  second  degree;  or 

(3)  Not  guilty. 

As  to  Count  2,  you  may  find  one  of  the  following  verdicts 
as  to  each  of  the  defendants : 

(1)  Guilty  of  robbery  as  charged ;  or 

(2)  Not  guilty. 

[878]  The  law  requires  that  your  verdicts  be  reached  by 
unanimous  vote. 

1  Members  of  the  jury,  this  concludes  the  instructions  that 
I  am  going  to  give  you.  The  matter  is  important  to  all  con¬ 
cerned.  You  will  go  to  the  jury  room;  you  will  consider  this 
case  deliberately,  carefully,  dispassionately,  and  objectively, 
without  bias  or  prejudice  for  or  against  the  defendants; 
without  emotion  and  without  sympathy ;  and  in  the  light  of 
the  instructions  on  the  law  which  I  have  given  you,  bearing 
in  mind  that  you  are  the  sole  judges  of  the  facts  and  that 
you  are  obligated  to  follow  my  instructions  only  as  to  the 
law. 

There  has  been  some  mention  made  of  the  penalty  which 
may  be  imposed  should  you  find  either  or  both  of  the  de¬ 
fendants  guilty  in  this  case.  You  are  instructed  that  it  is 
your  function  to  determine  the  facts  in  the  case,  as  shown 
by  the  evidence,  and  to  render  your  verdict  in  accordance 
with  those  facts,  and  the  matter  of  what  punishment  will  be 
imposed,  should  you  find  either  or  both  of  the  defendants 
guilty,  is  not  to  concern  you. 

If,  during  the  course  of  this  trial,  you  have  come  to  the 
conclusion  that  the  Court  has  expressed  an  opinion  one  way 
or  the  other,  I  instruct  you  to  completely  disregard  it  All 


matters  relating  to  the  weight  of  the  evidence  and  to  the 
facts  are  entirely  within  your  domain,  and  you  must 
[879]  decide  all  of  the  issues  of  fact  in  accordance  with 
your  own  best  judgment,  solely  on  the  evidence  in  this  case. 
Tou  are  not  to  concern  yourselves  with  evidence  ruled  out 
by  the  Court;  nor  are  you  to  consider  colloquies  between 
opposing  counsel  or  between  Court  and  counsel,  as  they  are 
not  evidence.  Neither  are  the  opening  statements  or  closing 
arguments  of  counsel  evidence,  whether  counsel  be  for  the 
Government  or  for  the  defense. 

Have  either  of  you  gentlemen  anything  you  would  like  to 
say? 

MB.  BACON :  The  Government  is  content 

MR.  WOOD:  May  we  come  to  the  bench? 

THE  COURT:  Yes. 

(Thereupon  counsel  approached  the  bendi  and  con¬ 
ferred  with  the  Court,  out  of  the  hearing  of  the  jury, 
as  follows:) 

MR.  WOOD :  Your  Honor,  I  may  be  in  error.  I  understood 
that  Your  Honor  was  going  to  grant  Allen’s  instruction  No. 
12,  in  substance.  That  was  with  regard  to  if  they  have  a 
doubt  as  to  the  degree  of  homicide. 

THE  COURT :  I  think  I  have  done  it  in  my  charge. 

MR.  WOOD :  I  say  I  may  have  missed  it,  but  I  tried  to 
follow  it 

THE  COURT:  I  have  specifically  stated  what  they  must 
find  before  they  can  convict  of  first  degree. 

[880]  MR.  WOOD :  Thank  you  very  much. 

THE  COURT :  Is  there  anything  further? 

MR.  WOOD :  I  have  nothing. 

MR.  CONLIFF:  No. 

MR.  YASELLI :  No. 

(Thereupon  counsel  resumed  their  places  at  the  trial 
table  and  the  following  proceedings  were  had  in  open 
court:) 

r  ^ 

THE  COURT:  There  being  nothing  further  from  counsel 
for  the  Government  or  counsel  for  the  defendants,  it  now 
becomes  your  duty,  ladies  and  gentlemen,  to  retire  to  the 
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jury  room,  select  your  foreman,  consider  and  decide  the 
case. 

I  repeat  to  yon,  yonr  verdict  must  be  unanimous. 

Now,  as  to  the  two  alternate  jurors,  yon  will,  remain  in 
the  courtroom,  your  purpose  having  been  served.  The  other 
twelve  principal  jurors  may  now  retire  with  the  marshal 
to  consider  and  decide  the  case. 

(Thereupon  at  4:45  o’clock  pun.  the  twelve  jurors 
retired  to  the  jury  room  to  consider  of  their  verdict) 

THE  COURT :  As  to  the  two  alternate  jurors,  all  I  need 
to  say  is  to  express  the  thanks  of  the  Government  and  de¬ 
fense  counsel  for  your  attention  in  this  case,  and  say  that 
fortunately  you  weren’t  called  upon  to  serve  because  all  the 
original  twelve  remained  intact,  so  you  are  therefore  ex¬ 
cused. 

[881]  (Thereupon  the  Court  took  a  recess  subject  to 
return  of  the  Court ;  and  thereafter,  and  at  6:25  o’clock 
pun.,  the  jury  returned  into  open  court,  and  the  follow¬ 
ing  proceedings  were  had:) 

THE  COURT:  Is  everybody  here? 

MR.  MILLER :  Yes,  sir. 

(All  counsel  were  present  as  heretofore  noted.) 

THE  DEPUTY  COURT  CLERK:  Mr.  Foreman,  has 
the  jury  agreed  upon  a  verdict? 

THE  FOREMAN:  We  have. 

THE  DEPUTY  COURT  CLERK:  On  Count  1  of  the 
indictment  what  say  you  as  to  Frank  Proctor? 

THE  FOREMAN:  Guilty. 

THE  DEPUTY  COURT  CLERK:  On  Count  1  of  the 
indictment  what  say  you  as  to  Albert  Allen? 

THE  FOREMAN:  Guilty. 

THE  DEPUTY  COURT  CLERK:  On  Count  2  of  the 
indictment  what  do  you  say  as  to  Frank  Proctor? 

THE  FOREMAN:  Guilty. 

THE  DEPUTY  COURT  CLERK:  On  Count  2  of  the 
indictment  what  say  you  as  to  Albert  Allen? 

THE  FOREMAN:  Guilty. 

THE  DEPUTY  COURT  CLERK:  Members  of  the  jury. 


your  foreman  says  that  your  verdict  in  this  case  is  a  verdict  j 
of  guilty  as  to  each  defendant  on  each  of  the  two  counts  of 
[882]  the  indictment,  and  that  is  your  verdict  so  say  you 
each  and  all? 

(All  of  the  jurors  answered  in  the  affirmative.)  M 

THE  COURT :  Suppose  you  gentlemen  come  to  the  bench. 

(Thereupon  counsel  approached  the  bench  and  con¬ 
ferred  with  the  Court,  as  follows:) 

THE  COURT:  They  have  announced  guilty  as  to  Count 
1  and  Count  2.  Do  you  think  it  would  be  well  for  me  to  ask 
them  as  to  Count  1,  as  charged? 

MR.  CONUFF:  As  I  see  it,  the  charge  makes  out  a 
charge  of  first  degree  murder.  Possibly  it  would  be  safer. 

THE  COURT:  If  there  is  any  question  about  it  I  will 
ask  them. 

MR.  YASELLT :  I  think  you  should  ask  them. 

THE  COURT :  Very  well,  I  will  ask  them. 

(Thereupon  counsel  resumed  their  places  at  the  trial 

.  table  and  the  following  proceedings  were  had  in  open 
Court:) 

THE  COURT:  Ladies  and  gentlemen  of  the  jury,  you 
announced  through  your  foreman  and  individually  that  each  j 
of  the  two  defendants  were  guilty  as  to  Count  1.  You  mean 
guilty  as  to  Count  1,  as  charged,  namely,  first  degree  mur¬ 
der?  j 

(The  jury  answered  in  the  affirmative.) 

THE  COURT:  Is  that  the  verdict? 

[883]  (The  jury  answered  in  the  affirmative.) 

THE  DEPUTY  COURT  CLERK :  Members  of  the  jury,  |  j 
your  foreman  says  your  verdict  in  this  case  is  guilty  as.  to 
each  defendant,  on  Count  1,  as  charged,  that  is  first  degree  j  j 
murder,  and  that  is  your  verdict  so  say  you  each  and  all? 

(The  jury  answered  in  the  affirmative.) 

MR.  CONLIFF :  I  think  they  should  be  asked  as  to  the 
second  count,  if  we  are  taking  it  as  to  L 

THE  COURT:  Very  welL 

.  i 

'*  THE  DEPUTY  COURT  CLERK:  Members  of  the  jury, 
your  foreman  said  your  verdict  on  Count  2  of  the  indict- 
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ment  is  guilty,  as  charged,  as  to  each  of  the  two  defendants, 
and  that  is  your  verdict,  so  say  you  each  and  all! 

(The  jury  answered  in  the  affirmative.) 

MB.  YASELLI:  Your  Honor,  at  this  time  I  request  that 
I  he  permitted  to  withdraw  as  attorney  for  the  defendant 
Proctor. 

THE  COIJBT :  Wait  with  that  until  later. 

MB.  YASELLI :  Very  well.  . 

THE  COUBT :  Ladies  and  gentlemen,  you  are  excused  to 
return  Monday  morning  at  9 :45  to  your  respective  court 
You  are  excused. 

(Thereupon  the  jury  was  excused  and  retired  from 
the  courtroom.) 

MB.  YASELLI :  In  view  of  the  conduct  of  my  client, 
[884]  Frank  Proctor,  during  the  course  of  the  trial,  I  wish 
at  this  time  to  be  permitted  to  withdraw  as  his  attorney. 

THE  COIJBT :  You  were  personally  selected  and  retained 
as  counsel  in  the  case.  I  do  not  know  what  your  arrangement 
was  with  him.  I  think  that  is  a  matter  you  had  better  take 
up  with  your  client.  I  am  not,  on  the  showing  now  made, 
going  to  excuse  you  from  further  handling  the  matter.  That 
matter  can  be  dealt  with  more  formally. 

MB.  YASELLI :  Very  well 

THE  COUBT :  Has  anybody  else  anything  further  to  say, 
gentlemen  f 

(No  response.) 

[897] 

May  2,  1951. 

The  above-entitled  action  came  on  as  a  preliminary  mat¬ 
ter  before  the  Honorable  BICHMOND  B.  KEECH. 

APPEABANCES: 

On  behalf  of  the  United  States: 

JOHN  C.  CONLIFF,  Jr.,  Esq., 

Assistant  United  States  Attorney . 

On  behalf  of  the  defendant,  Frank  J.  Proctor: 


E.  PAUL  YASELLI,  Esq. 


[899]  THE  COUBT:  Is  there  any  reason  why  Mr. 
Miller  or  Mr.  Wood  should  be  here! 
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MR.  YASELLI:  I  think  not  I  prepared  the  statement, 
Your  Honor,  on  the  theory  I  would  withdraw  from  the  case, 
and  I  wanted  to  protect  Ike  defendant’s  rights  to  appeal  on 
time,  and  to  make  a  motion  for  a  new  trial  on  time. 

THE  COURT:  My  understanding  is  yon  have  already 
•  filed  a  motion  for  a  new  trial 

MR.  YASELLI :  Yes,  so  that  he  wonld  he  protected  and 
so  he  could  select  another  attorney,  or  the  Court  could  ap¬ 
point  another  attorney. 

THE  COURT:  You  now  show  me  a  paper,  which  I  have 
no  doubt  that  Proctor  signed - 

MR  YASELLI:  Yes,  sir. 

THE  COURT:  You  make  the  representation  he  did  sign 
it,  Mr.  Yaselli? 

MR.  YASELLI :  Yes,  sir;  he  signed  it. 

THE  COURT :  Did  he  say  to  you  whether  he  had  gotten 
new  counsel? 

MR.  YASELLI :  No.  I  went  over  there  to  see  him,  and  I 
showed  him  all  these  papers,  and  I  told  him  I  was  doing  it 
in  order  to  protect  his  rights,  since  during  the  course  of  the 
trial  he  expressed  his  desire  to  have  me  withdraw  from  the 
case,  and  that  at  this  time,  since  the  trial  was  over, 
[900]  I  wanted  to  withdraw  in  view  of  his  conduct  during 
die  course  of  the  trial 

THE  COURT:  I  think  I  should  say  to  you,  Mr.  Yaselli, 
after  the  conference  at  the  bench  it  seemed  to  the  Court, 
and  I  think  the  record  reflects  it,  that  he  agreed  that  you 
should  go  forward  with  the  case,  so  there  was  an  acquies¬ 
cence  after  a  substantial  deliberation  at  the  bench,  that  he 
go  forward  with  you. 

MR  YASELLI :  But  I  think,  Your  Honor,  in  view  of  his 
request  that  I  be  withdrawn  at  the  time,  that  I  am  justified 
in  withdrawing  after  the  end  of  the  case. 

THE  COURT:  Let  me  ask  you  what  your  contract  of 
employment  was — I  don’t  mean  dollarwise,  I  am  not  in¬ 
terested  in  that  Were  you  to  represent  him  throughout  this 
case? 

SIR.  YASELLI:  I  was  retained  by  him,  as  a  matter  of 
fact  I  was  retained  by  him  and  Allen,  and  then  after  they 
told  me  their  story  I  told  them  I  couldn’t  represent  them 


both  unless  I  could  get  Mr.  Conliff  to  accept  a  plea  of  guilty 
to  a  minor  offense. 

Mr.  Conliff  told  me  he  couldn’t  consent  to  that  because 
it  was  a  brutal  offense,  and  then  since  Proctor’s  father  sent 
me  a  retainer  I  told  Allen  I  couldn’t  represent  him  and  he 
would  have  to  get  himself  another  attorney. 

I  had  already  been  negotiating  with  Miller,  and  then  he 


retained  Mr.  Miller. 

[901]  I  just  agreed  to  represent  Proctor  for  the  trial, 
but  nothing  else.  I  am  not  paid  for  anything  else,  Your 
Honor.  I  received  $200  from  the  father. 

THE  COURT :  I  didn’t  ask  you  your  fee. 

MR.  YASELLI :  It  is  a  very  modest  fee,  and  I  feel  I  am 
in  my  rights  to  withdraw  after  I  have  rendered  my  services 
to  him  during  the  trial  of  the  case. 

MR.  CONLIFF :  If  the  Court  please,  on  yesterday,  May 
1,  1951,  our  office,  the  United  States  Attorney’s  office,  re¬ 
ceived  a  copy  of  motion  for  new  trial  filed  by  Frank  J. 
Proctor  apparently  in  proper  person. 

In  that  motion  for  new  trial,  the  copy  of  which  I  have 
before  me,  in  two  separate  paragraphs  he  indicates  that 
Mr.  Yaselli  is  his  attorney.  He  uses  the  language  in  para¬ 
graph  2: 

“The  Court  erred  in  not  granting  a  motion  made  by 
my  attorney,  Mr.  E.  Paul  Yaselli.” 

Then  in  paragraph  4  he  says : 

“After  both  the  Government  and  defendant  rested 
their  case  the  Court  erred  in  not  granting  a  motion 
made  by  my  attorney,  E.  Paul  Yaselli;” 

indicating  that  as  of  April  30,  1951,  the  day  on  which 
this  motion  was  notarized,  that  Mr.  Yaselli  was  his  present 
attorney.  He  didn’t  use  any  language  of  “former  attor- 


MR.  YASELLI:  I  think  that  can  be  explained. .  That 
[902]  refers  to  during  the  course  of  the  trial,  the  motions 
that  I  made  during  the  course  of  the  trial,  and  has  nothing 
to  do  with  after  the  triaL 

MR.  CONLIFF:  I  was  addressing  that  to  the  Court. 
Had  the  defendant  made  any  request - 

MR.  YASELLI :  No,  he  signed  it  without  any  hesitation. 
If  Your  Honor  wants  to  question  him - - 
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THE  COUBT :  Even  though  this  record  has  been  all 
transcribed,  and  daily,  at  the  instance  of  counsel  for  the 
defendants,  I  have  a  feeling,  Mr.  Yaselli,  that  certainly, 
and  at  least  insofar  as  a  motion  for  new  trial,  that  you 
would  be  the  most  appropriate  one  to  handle  the  matter. 
The  matter  of  appeal  after  that  might  be  another  matter. 
Frankly,  I  don’t  think  I  would  be  warranted  on  what  I 
have  before  me  as  of  now  to  grant  your  motion  to  with¬ 
draw. 

I  will  be  glad  to  have  any  statement  you  may  want  to 
make  in  that  respect,  Mr.  Conliff. 

MR  CONLIFF :  I  rather  concur  in  Your  Honor’s  views, 
because  Mr.  Yaselli  handled  this  defendant’s  case  from  the 
very  inception.  He  talked  to  me  the  first  time  about  the 
case  in  January.  He  discussed  the  case  on  innumerable 
occasions  with  me,  at  least  half  a  dozen. 

MR  YASELLI:  That  is  true,  and  then  I  told  you  I 
couldn’t  represent  them  both. 

MR  CONLIFF :  He  was  prepared  for  trial  on  the  day  of 
[903]  trial.  He  did  not  ask  for  a  continuance.  No  mo¬ 
tion  for  a  severance  was  made  by  Mr.  Yaselli  at  any  time, 
and  it  was  not  until  some  time  as  the  case  progressed  for 
approximately  four  or  five  days  was  there  any  indica¬ 
tion  made  that  there  was  to  be  a  change  of  counsel. 
And  in  view  of  the  fact  Mr.  Yaselli  was  retained  counsel 
I  feel  that  if  Mr.  Yaselli  does  care  to  withdraw  the  time 
to  do  it  would  be  after  the  matter  is  disposed  of  in  the 
District  Court. 

MR.  YASELLI:  I  have  no  objection  to  continuing  until 
the  motion  for  new  trial  is  decided. 

THE  COURT :  I  don’t  want  to  give  you  the  impression 
that  I  am  concluding  to  let  you  out. 

MR  YASELLI:  You  know  the  situation.  After  Allen 
took  the  stand — I  showed  it  to  Mr.  Conliff — I  asked  Proctor 
if  he  wanted  to  take  the  stand  to  contradict  or  say  anything 
else,  and  he  said  no,  and  I  made  him  sign  a  statement  to 
that  effect,  to  protect  myself,  because  I  realized  I  was  up 
against  a  man  whom  I  couldn’t  rely  on  what  he  would  say, 
and  I  have  that  written  statement  and  I  showed  it  to 
Mr.  Conliff.  Isn’t  that  right? 

MR  CONLIFF:  Yes,  that  is  true. 
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ME.  YASELLI :  Because  I  didn’t  want  him  to  say  after¬ 
ward  that  I  didn’t  give  him  a  chance  to  contradict  what¬ 
ever  Allen  had  said.  So  I  think  I  tried  my  best,  notwith¬ 
standing  the  way  he  treated  me,  to  defend  his  rights. 

[904]  THE  COUET:  Someone  reading  this  record — 
the  way  he  treated  you,  you  mean  by  that  he  gave  you  one 
theory  of  the  defense  and  then  when  he  took  the  stand 
he  stated  another? 

ME.  YASELLI :  Yes.  I  had  given  him  a  written  state¬ 
ment  on  Monday  of  the  story  as  he  told  it  to  me  and  as  it 
was  to  be  testified  to  by  him,  and  I  told  him  to  read  it  over 
carefully  and  let  me  know  the  following  day,  which  was 
Tuesday,  whether  there  were  any  changes  or  any  modi¬ 
fication,  or  anything.  And  I  asked  him  on  Tuesday,  have 
you  read  the  statement,  and  he  said  yes,  I  have. 

Have  you  anything  to  say,  anything  to  change,  or  to  add, 
and  he  said  no. 

And  I  said,  are  you  sure  you  only  hit  him  once,  because 
there  was  so  much  testimony  he  had  hit  him  all  the  time, 
and  he  said  only  once  and  I  only  kicked  him  once.  And 
then  Wednesday  when  he  took  the  stand  he  made  that 
statement  that  he  knew  nothing  at  all  about  it 

ME.  CONLIFF:  Was  that  the  first  time  you  knew  he 
would  change  his  story  was  when  he  testified  under  oath? 

ME.  YASELLI :  It  was  the  first  time.  It  was  a  surprise 
to  me  all  right.  I  didn’t  have  any  idea 

THE  COUET:  I  distinctly  remember  the  theory,  be¬ 
cause  some  question  was  made  as  to  whether  it  was  a  de¬ 
fense,  and  I  felt  very  definitely  that  your  opening  state¬ 
ment  constituted  lack  of  ability  to  harbor  a  specific  intent 
in  connection  [905]  with  the  robbery. 

ME.  YASELLI:  Yes.  Allen  went  to  see  him  at  5 
o’clock,  got  him  under  the  influence  of  liquor,  took  him  to 
the  garage,  and  when  he  got  him  there  told  him  what  he 
wanted  Mm  to  do.  That  was  his  story. 

THE  COUET :  You  needn’t  go  any  further. 

ME.  YASELLI :  But  I  would  like  to  have  Your  Honor’s 
reaction  of  whether  I  did  conduct  myself,  under  the  circum¬ 
stances,  all  right 

ThK  COUET:  I  think  you  made  about  the  only  basic 
argument  available  to  you  when  the  theory  of  the  defense 


was  changed  from  such  intoxication  as  to  render  the  de¬ 
fendant  Proctor  incapable  of  entertaining  the  specific  in¬ 
tent  to  rob,  to  the  second  theory  of  defense  presented  by 
the  testimony  of  the  defendant  Proctor  npon  taking  the 
stand,  namely,  that  the  defendant  wasn’t  there  and  didn’t 
perpetrate  the  crime. 

I  have  this  feeling,  Mr.  Yaselli.  Wouldn’t  it  be  well 
to  bring  him  np  and  see  if  he  has  any  money  to  get  addi¬ 
tional  counsel? 

MB.  YASELLI:  Yes. 

THE  COTJBT:  And  if  he  hasn’t,  then  appoint  someone 
promptly  to  go  along  with  you,  at  as  early  a  date  as 
practicable,  so  he  can  get  in  on  it  and  be  prepared  for  the 
motion  for  new  trial  and/or  the  appeal. 

[906]  MB.  YASELLI:  All  right,  Your  Honor. 

THE  COUBT :  Will  you  bring  him  up  tomorrow  morn¬ 
ing? 

MB.  CONLIFF:  Whatever  suits  Your  Honor’s  con¬ 
venience. 

THE  COTJBT:  Mr.  Clerk,  will  you  see  that  Proctor  is 
brought  up  tomorrow  morning? 

THE  DEPUTY  CLEBK :  Yes,  I  will 

THE  COTJBT :  And  we  will  take  it  as  a  preliminary  mat¬ 
ter. 

MB.  CONLIFF:  At  10  o’clock,  sir? 

THE  COTJBT:  Yes. 

MB.  YASELLI :  The  notice  of  appeal - 

THE  COTJBT:  Of  course  there  isn’t  any  question  of  ap¬ 
peal  because  there  is  a  motion  pending. 

(Thereupon  the  hearing  was  concluded.) 

[907]  May  3,  1951. 

The  above-entitled  action  came  on  as  a  preliminary  mat¬ 
ter  before  the  Honorable  BICHMOND  B.  KEECH,  at  10 
o’clock  a.m. 

[908]  THE  COTJBT :  Mr.  Yaselli,  you  advised  the  Court 
I  believe  on  yesterday,  with  Mr.  Conlrff,  of  the  District  At¬ 
torney’s  office,  that  you  were  seeking  leave  to  withdraw  as 
attorney  for  Frank:  J.  Proctor,  in  his  case. 
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..When  yon  made  that  statement  I  said  I  wonld  like  to  have 
Proctor  in  Court  so  he  could  hear  what  is  being  said. 

„  It  appears  from  the  paper  which  yon  presented  to  me 
that  Frank  J.  Proctor  has  consented  to  the  withdrawal  of 
yon  as  counsel. 

I  believe  since  the  verdict  in  this  case,  there  has  been 
filed  by  yon,  on  his  behalf,  a  motion  for  new  trial,  which 
is  of  course  pending. 

MB.  YASELLT :  That  was  in  his  name,  Your  Honor;  I 
didn’t  file  it  in  my  name.  I  filed  it  in  his  name. 

.  THE  COUBT :  You  filed  it  on  his  behalf. 

MB.  YASELLT :  Just  to  protect  him  so  that  he  wouldn’t 
lose  that  right 

THE  COUBT :  Of  course  that  is  your  duty  to  do  that 
MB.  YASELLT :  Thank  you. 

THE  COUBT:  Now,  Proctor,  do  you  consent  that  Mr. 
YaseUi  withdraw  as  your  counsel  in  the  case? 

DEFENDANT  PBOCTOB:  I  didn’t  understand. 

[909]  THE  COUBT:  Mr.  Yaselli  has  filed  a  paper  in 
which  he  asks  leave  to  withdraw  as  your  counsel  in  the  case, 
and  on  that  paper  there  is  what  purports  to  be  your  signa¬ 
ture  consenting  to  his  withdrawal  as  attorney.  Do  you  de¬ 
sire  that  he  be  permitted  to  withdraw  as  your  counsel? 

DEFENDANT  PBOCTOB:  Yes,  sir. 

THE  COUBT :  If  that  be  done,  have  you  any  funds  with 
which  to  employ  another  counsel? 

DEFENDANT  PBOCTOB:  Another  counsel? 

THE  COUBT:  Yes,  to  represent  you. 

DEFENDANT  PBOCTOB:  No,  not  right  now. 

THE  COUBT:  You  have  not? 

DEFENDANT  PBOCTOB:  No,  sir. 

.  THE  COUBT:  In  that  event  you,  of  course,  want  the 
Court  to  appoint  counsel  to  represent  you? 

DEFENDANT  PBOCTOB:  Yes,  sir. 

tH E  COUBT:  Have  you  anything  to  say,  Mr.  Conliff? 

MB.  CONLIFF:  No.  It  is  a  rather  unusual  situation, 
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Your  Honor.  I  mean  ordinarily  the  counsel  who  partici¬ 
pates  in  the  trial  of  the  case  is  more  aware  of  what  has  gone 
before  than  any  new  counsel  that  comes  into  the  case. 
Therefore  it  would  seem  logical  for  Mr.  Yaselli  at  least  to 
handle  the  matter  until  the  case  is  terminated  in  the  District 
Court,  unless  your  Honor  would  rule  favorably  on  the  mo¬ 
tion  for  a  new  trial. 

[910]  THE  COURT:  Suppose  I  give  you  the  benefit  of 
what  I  have  in  mind.  If  the  defendant  were  without  funds 
to  employ  counsel,  and  he  was  acquiescing  in  the  with¬ 
drawal  of  his  original  counsel  employed  by  him,  I  felt 
that  the  most  equitable  way  of  handling  it  would  be  for  the 
Court  to  appoint  counsel  but  not  to  relieve  you,  Mr. 
Yaselli,  but  let  you  stay  in  the  case  with  additional  coun¬ 
sel,  so  that  you  could  give  him  the  benefit  of  any  informa¬ 
tion  which  you  have  acquired  through  the  months  you  have 
been  in  the  case  and  through  the  actual  trial  of  the  case.  - 

After  the  case  has  left  this  court  and  gone  to  the  Court 
of  Appeals  and  you  had  assisted  in  that  preparation,  then 
it  might  be,  if  the  other  counsel  felt  that  he  was  fully  ad¬ 
vised  in  the  matter,  that  you  might  be  permitted  to  with¬ 
draw,  but  under  the  facts  as  they  exist  I  would  not  acquiesce 
in  the  withdrawal  of  the  counsel  at  this  stage. 

I  will,  however,  appoint  additional  counsel  and  it  would 
be  my  purpose  to  appoint  Mr.  Roger  Robb.  Mr.  Roger 
Robb  is  an  attorney  of  many  years  standing  in  this  court 
He  served  as  prosecutor  for  many  years,  and  he  is  well 
regarded  in  the  District  of  Columbia. 

MR.  YASELLI :  Your  Honor,  I  think  that  would  be  satjsr 
factory  if  it  were  of  my  own  initiative  to  withdraw  from  the 
case,  but  as  Your  Honor  well  knows,  during  the  course  of 
the  trial  the  defendant  got  up  himself  and  asked  that 
I  be  replaced  [911]  by  Mr.  Miller. 

THE  COURT:  The  record,  of  course,  Mr.  Yaselli,  will 
speak  for  itself.  My  recollection  of  what  transpired  then, 
is  this,  that  that  statement  was  made,  and  the  defendant 
Proctor  was  brought  to  the  bench.  His  request  that  he  get 
different  counsel  he  stated  was  due  to  the  fact  that  he 
wanted  to  tell  his  story.  I  told  him  that  he  would  be  given 
an  opportunity  to  tell  his  story  and  that  if  you  failed  to 
bring  out  anything  which  he  wanted,  that  he  could  advise 
me  and  that  I  would  see  that  he  was  given  the  opportunity 
to  make  such  a  statement. 

In  obedience  thereto,  I  did  turn  to  Mr.  Proctor,  at  the 


When  yon  made  that  statement  I  said  I  wonld  like  to  have 
Proctor  in  Court  so  he  could  hear  what  is  being  said, 
v  It  appears  from  the  paper  which  yon  presented  to  me 
that  Frank  J.  Proctor  has  consented  to  the  withdrawal' of 
yon  as  counsel. 

I  believe  since  the  verdict  in  this  case,  there  has  been 
hied  by  yon,  on  his  behalf,  a  motion  for  new  trial,  which 
is  of  conrse  pending. 

!  MR.  YASELLI:  That  was  in  his  name,  Yonr  Honor;  I 
didn’t  file  it  in  my  name.  I  filed  it  in  his  name. 

.  THE  COURT:  Yon  filed  it  on  his  behalf. 

MR.  YASELLI:  Jnst  to  protect  him  so  that  he  wouldn’t 
lose  that  right 

THE  COURT :  Of  conrse  that  is  yonr  duty  to  do  that 
MR.  YASELLI:  Thank  yon. 

THE  COURT:  Now,  Proctor,  do  yon  consent  that  Mr. 
Yaselli  withdraw  as  yonr  counsel  in  the  case? 

DEFENDANT  PROCTOR :  I  didn’t  understand. 

[909]  THE  COURT:  Mr.  Yaselli  has  filed  a  paper  in 
which  he  asks  leave  to  withdraw  as  yonr  counsel  in  the  case, 
and  on  that  paper  there  is  what  purports  to  be  yonr  signa¬ 
ture  consenting  to  his  withdrawal  as  attorney.  Do  yon  de¬ 
sire  that  he  be  permitted  to  withdraw  as  yonr  counsel? 

DEFENDANT  PROCTOR:  Yes,  sir. 

THE  COURT :  If  that  be  done,  have  yon  any  funds  with 
which  to  employ  another  counsel? 

DEFENDANT  PROCTOR:  Another  counsel? 

THE  COURT:  Yes,  to  represent  yon. 

DEFENDANT  PROCTOR:  No,  not  right  now. 

THE  COURT:  Yon  have  not? 

DEFENDANT  PROCTOR:  No,  sir. 

.  THE  COURT:  In  that  event  yon,  of  course,  want  the 
Court  to  appoint  counsel  to  represent  yon? 

DEFENDANT  PROCTOR:  Yes,  sir. 

THE  COURT:  Have  yon  anything  to  say,  Mr.  Conliff? 

MR.  CONUFF:  No.  It  is  a  rather  unusual  situation. 


Your  Honor.  I  mean  ordinarily  the  counsel  who  partici¬ 
pates  in  the  trial  of  the  case  is  more  aware  of  what  has  gone 
before  than  any  new  counsel  that  comes  into!  the  case. 
Therefore  it  would  seem  logical  for  Mr.  Yaselli  at  least  to 
handle  the  matter  until  the  case  is  terminated  in  the  District 
Court,  unless  your  Honor  would  rule  favorably  on  the  mo¬ 
tion  for  a  new  trial. 

[910]  THE  COURT :  Suppose  I  give  you  the  benefit  of 
what  I  have  in  mind.  If  the  defendant  were  without  funds 
to  employ  counsel,  and  he  was  acquiescing  in  the  with¬ 
drawal  of  his  original  counsel  employed  by  him,  I  felt 
that  the  most  equitable  way  of  handling  it  would  be  for  the 
Court  to  appoint  counsel  but  not  to  relieve  you,  Mr. 
Yaselli,  but  let  you  stay  in  the  case  with  additional  coun¬ 
sel,  so  that  you  could  give  him  the  benefit  of  any  informa¬ 
tion  which  you  have  acquired  through  the  months  you  have 
been  in  the  case  and  through  the  actual  trial  of  the  case.  • 

After  the  case  has  left  this  court  and  gone  to  the  Court 
of  Appeals  and  you  had  assisted  in  that  preparation,  then 
it  might  be,  if  the  other  counsel  felt  that  he  was  fully  ad¬ 
vised  in  the  matter,  that  you  might  be  permitted  to  with¬ 
draw,  but  under  the  facts  as  they  exist  I  would  not  acquiesce 
in  the  withdrawal  of  the  counsel  at  this  stage. 

I  will,  however,  appoint  additional  counsel  and  it  would 
be  my  purpose  to  appoint  Mr.  Roger  Robb.  Mr.  Roger 
Robb  is  an  attorney  of  many  years  standing  in  this  court 
He  served  as  prosecutor  for  many  years,  and  he  is  well 
regarded  in  the  District  of  Columbia. 

MR.  YASELLI:  Your  Honor,  I  think  that  would  be  satis¬ 
factory  if  it  were  of  my  own  initiative  to  withdraw  from  the 
case,  but  as  Your  Honor  well  knows,  during  the  course  of 
the  trial  the  defendant  got  up  himself  and  asked  that 
I  be  replaced  [931]  by  Mr.  Miller. 

THE  COURT :  The  record,  of  course,  Mr.  Yaselli,  will  | 
speak  for  itself.  My  recollection  of  what  transpired  then, 
is  this,  that  that  statement  was  made,  and  the  defendant  j 
Proctor  was  brought  to  the  bench.  His  request  that  he  get 
different  counsel  he  stated  was  due  to  the  fact  that  he 
wanted  to  tell  his  story.  I  told  him  that  he  would  be  given  j 
an  opportunity  to  tell  his  story  and  that  if  you  failed  to  !  j 
bring  out  anything  which  he  wanted,  that  he  could  advise  j 
me  and  that  I  would  see  that  he  was  given  the  opportunity  j 
to  make  such  a  statement  ■  i  j 

In  obedience  thereto,  I  did  turn  to  Mr.  Proctor,  at  the  J  j 


conclusion  of  his  testimony,  and  asked  if  there  was  any¬ 
thing  further  he  had  to  say,  and  to  that  he  responded  no. 
But  in  any  event  I  think  that  in  the  interest  of  the  man 
that  you  should  stay  in. 

I  will  today  appoint  Mr.  Roger  Robb.  I  will  see  that 
he  is  provided  with  the  full  transcript  of  record  in  the 
case,  I  will  see  that  he  is  given  adequate  time  in  which 
to  prepare  himself  for  the  motion  for  new  trial,  and  will 
then  ask  you,  as  his  personally  selected  counsel  who  has 
been  in  the  case  for  a  number  of  months  to  assist  Mr.  Robb 
in  the  matter. 

MR.  TASELLI :  I  think  the  record  should  show  at  this 
time,  Your  Honor,  that  the  reason  also  for  this  request  is 
[912]  because  after  Proctor  made  the  request  for  a  change 
of  attorney,  and  prior  thereto,  I  had  given  him  a  written 
statement  of  the  story  as  he  told  it  to  me.  This  was  on 
Monday,  and  I  asked  him  to  read  it  over  carefully  and  let 
me  know  if  there  were  any  changes  or  if  anything  was 
incorrect 

On  Tuesday,  during  the  course  of  the  trial,  I  asked  him, 
“Did  you  read  the  statement?”  And  he  said,  “Yes,  I 
read  it” 

“Did  you  find  anything  that  you  want  to  change,  or 
anything,”  and  he  said,  “No,  it  is  all  right” 

Then  on  Wednesday  when  he  took  the  stand  he  told  an 
entirely  different  story  than  what  he  actually  had  told 
me,  and  I  was  relying  upon  as  his  defense. 

And  only  in  view  of  that  and  in  view  of  the  fact  that 
he  had  asked,  during  the  course  of  the  trial,  I  thought  it 
was  proper  for  me  to  ask  at  this  time  to  withdraw  from  the 
case. 

However,  if  Your  Honor  desires  that  I  continue  to  remain 
and  cooperate  with  the  Court-appointed  attorney  I  will  be 
very  glad  to  do  so. 

THE  COURT :  I  do,  and  I  do  that  because  I  think  the 
defendant’s  interests  will  be  best  protected.  He  will  have 
new  counsel;  he  will  have  competent  counsel,  but  he  will 
Jiave,  in  addition  to  that,  the  advice  that  you  can  give  the 
new  counsel  as  a  result  of  your  long  association  with  the 
case  and  your  participation  in  the  case. 

[913]  MR  YASELU:  Very  well. 

THE  COURT:  So  if  it  be  your  desire  I  will  today 
appoint,  as  your  additional  counsel,  Mr.  Roger  Robb.  Do 
you  want  me  to  do  that? 


DEFENDANT  PBOCTOR:  Yes,  sir. 

THE  COURT:  And  I  will  see  that  he  is  given  a  full 
transcript  of  the  record  promptly  so  that  he  can  give  yon 
the  maximnm  service. 

Is  there  anything  further,  gentlemen! 

(Thereupon,  at  10:10  o’clock  am.  the  hearing  was 
concluded.) 

[914]  May  11,  1951. 

The  motions  for  new  trial,  in  the  above-entitled  action, 
came  on  for  hearing  at  3:05  o’clock  pm.,  before  the  Hon¬ 
orable  RICHMOND  B.  KEECH. 


PROCEEDINGS 


THE  DEPUTY  COURT  CLERK:  United  States  v. 
Frank  J.  Proctor  and  Albert  Allen. 

MR.  YASELLI :  I  haven ’t  heard  from  Counsel  Robb. 

THE  COURT:  You  have  not! 

MR.  YASELLI:  No. 

THE  COURT :  He  was  appointed  the  day  we  discussed 
it,  and  he  was  sent  the  entire  transcript  of  record.  I  think 
he  was  to  go  out  of  town. 

MR.  YASELLI :  I  was  waiting  to  hear  from  him. 

THE  COURT :  If  there  is  any  question  of  the  desirability 
of  having  him  here,  I  have  no  objection  to  it  going  over  for 
that  purpose.  However,  does  that  affect  your  client,  Mr. 
Miller!  If  it  does  go  over  as  to  Mr.  Yaselli’s  client,  do 
you  want  it  to  go  over! 

MR.  MILLER :  I  do  certainly  think  we  ought  to  have 
Mr.  Robb  to  help  us  in  it  I  think  after  Mr.  Robb  reads  the 
transcript  of  the  record  he  may  convince  Your  Honor  that 
you  made  an  honest  mistake.  I  think  he  ought  to  be  here. 

Mr.  Wood  seems  to  think  he  is  ready  to  go  on  with  it 
today.  • 

THE  COURT :  Mr.  Wood,  if  you  think  it  would  be  help¬ 
ful,  would  you  like  to  put  it  over  a  little  bit! 

MR.  WOOD :  I  have  no  feeling  in  the  matter  one  way  or 
the  other.  I  haven’t  given  it  much  thought,  and  since  I 
[916]  didn’t  know  Mr.  Robb  was  not  going  to  be  here,  but 
to  be  frank  with  Your  Honor  I  don’t  see  how  Mr.  Robb  can 
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say  anything  to  Your  Honor  with  respect  to  onr  defendant 
that  we  wouldn’t  say.  I  have  no  objection  to  it  going  over 
and  I  have  no  objection  to  Allen’s  motion  being  heard  to¬ 
day. 

THE  COTJBT:  The  only  thing  that  occurred  to  me,  it 
might  be  of  some  help  to  Mr.  Bobb  at  a  later  date  if  he  heard 
everything  that  is  said. 

"What  is  your  feeling,  Mr.  Conliff? 

MB.  CONLIFF:  I  have  no  thought 

THE  COURT:  Have  you  any  feeling,  Mr.  Yaselli? 

MB.  YASELLI :  None.  I  will  leave  it  entirely  to  Your 
Honor’s  discretion. 

THE  COUBT :  If  nobody  has  any  feeling  in  the  matter 
suppose  we  try  it  as  a  whole  and  that  would  give  everybody 
the  benefit  of  hearing  what  the  other  has  to  say  and  without 
any  repetition  of  what  is  to  be  said.  So  I  will  carry  it  over 
until  next  week. 

MB.  YASELLI :  At  this  time  the  defendant,  Frank  Proc¬ 
tor,  wishes  to  make  a  statement  to  the  Court  May  he  make 
the  statement  to  the  Court?  I  think  it  would  be  important 
for  the  Court  to  hear  his  statement 

THE  COURT :  Has  anybody  any  objection? 

DEFENDANT  PBOCTOB:  Judge,  Your  Honor,  what  I 
wanted  to  say,  what  I  said  the  other  week  on  the  stand,  the 
words  I  [917]  said  was  given  to  me  through  Allen  by  Mr. 
Miller,  I  understood,  to  plead  not  guilty,  and  I  didn’t  know 
anything  about  the  case,  and  Allen  was  supposed  to  cut  me 
loose ;  and  for  me  to  get  rid  of  Mr.  Yaselli  because  he  would 
be  in  the  way  of  Allen  cutting  me  loose. 

THE  COTJBT :  Is  that  all  you  want  to  say,  Mr.  Proctor? 

DEFENDANT  PBOCTOB:  Yes,  sir. 

THE  COTJBT:  You  were  here  when  the  Court  told  you 
that  Mr.  Roger  Bobb  would  be  appointed  and  Mr.  Yaselli 
would  continue  in  the  case? 

DEFENDANT  PBOCTOB:  Yes,  sir. 

THE  COTJBT :  In  the  light  of  what  you  have  now  said, 
do  you  want  to  change  your  mind  and  ask  Mr.  Yaselli  to 
continue  in  the  case? 
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DEFENDANT  PROCTOR:  I  want  him  to  stay  and  to 
still  be  in  the  case. 

THE  COURT:  Yon  do  want  Mr.  Yaselli  to  continue  in 
the  case? 

DEFENDANT  PROCTOR:  That’s  right 

THE  COURT:  Mr.  Yaselli,  under  the  circumstances  the 
Court  is  going  to  ask  that  you  continue  in  the  case,  either 
as  the  result  of  a  direct  contract  with  the  defendant,  or  as 
an  officer  of  the  Court,  whichever  way  you  want  to  view  it 

MR.  YASELLI :  I  will  contact  the  father. 

THE  COURT:  You  will  continue  in  the  case,  and  Mr. 
Robb  [918]  has  the  entire  record  in  the  case,  and  I  think 
it  is  particularly  desirable  that  it  go  over  for  a  week. 

MR  .YASELLI :  I  wish  to  make  a  statement  Last  Friday 
my  office  received  a  telephone  call  from  the  jail  that  Albert 
Allen  wanted  to  see  me.  I  did  not  respond  to  the  request, 
because  I  thought  it  was  rather  delicate,  and  I  shouldn’t  do 
that  unless  with  the  Court’s  permission,  or  with  the  Court’s 
advice  in  the  matter. 

I  thought  I  should  bring  that  matter  to  the  attention  of 
the  Court 

THE  COURT :  And  you  did  not? 

MR.  YASELLI :  I  did  not 

THE  COURT:  Is  there  anything  further  anybody  wants 
to  say  at  this  time?  (No  response.) 

Then  we  will  have  the  case  go  over  until  next  Friday. 

(Thereupon,  the  hearing  was  concluded.) 

[919]  May  25,  1951. 

The  above-entitled  action  came  on  for  hearing  on  motion 
for  new  trial,  filed  on  behalf  of  each  defendant,  at  10:20 
o’clock  ajn.,  before  the  Honorable  RICHMOND  B. 
BEECH 

APPEARANCES: 

On  behalf  of  the  United  States: 

JOHN  C.  CONLIFF,  Jr.,  and 

HAROLD  H  BACON, 

Assistant  United  States  Attorneys. 
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On  behalf  of  the  defendant,  Albert  Allen: 

ROBERT  I.  MILLER,  Esq.,  and 
KENNETH  D.  WOOD,  Esq. 

On  behalf  of  the  defendant,  Frank  J.  Proctor: 

ROGER  ROBB,  Esq.,  and 
E.  PAUL  YASELLI,  Esq. 

[920]  THE  DEPUTY  COURT  CLERK:  The  United 
States  v.  Frank  J.  Proctor  and  Albert  Allen,  Criminal  No. 
135-5L 

THE  COURT :  Is  there  any  particular  sequence  in  which 
you  gentlemen  prefer  that  this  matter  should  be  heard? 

Your  motion,  Mr.  Wood,  was  the  first  one  filed. 

MR.  WOOD:  We  have  no  preference. 

THE  COURT:  Does  either  counsel  have  any  feeling 
in  the  matter? 

MR.  ROBB:  I  have  no  feeling.  I  would  be  glad  to 
open  it. 

MR.  CONLIFF:  I  have  no  preference. 

THE  COURT:  Would  you  be  glad  to  open  it,  Mr. 
Wood? 

MR.  WOOD :  That  is  satisfactory. 

ARGUMENT  ON  BEHALF  OF  DEFENDANT  ALLEN 

MR.  WOOD:  May  it  please  Your  Honor:  We  would 
like  to  take  up  first  the  matter  of  the  request  that  was 
made  of  Your  Honor  before  any  evidence  was  taken  in 
this  case. 

MR.  ROBB:  If  the  Court  please,  one  thought  occurs 
to  me.  I  wish  to  offer  some  testimony  on  this  motion. 

MR.  WOOD:  If  Mr.  Robb  prefers  to  go  first - 

MR.  ROBB:  No,  no. 

THE  COURT :  I  think  he  is  just  putting  you  on  notice 
of  what  is  going  to  transpire. 

MR.  WOOD :  Your  Honor  will  recall  that  we  came  to  the 
[?21]  bench  and  asked  Your  Honor  for  a  severance  in 
this  matter,  for  the  reason  we  had  learned  only  the 
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night  before  we  were  scheduled  to  go  to  trial,  from  Mr. 
Yaselli,  that  his  defense  was  to  be  that  Proctor  admitted 
participation  in  this  crime,  and  that  at  the  time  he  par¬ 
ticipated  he  was  under  the  influence  of  intoxicants  and 
that,  if  my  memory  serves  me  correctly,  Allen  was  re¬ 
sponsible  for  that  and  took  him  to  Uline’s  where  he  com¬ 
mitted  the  offense. 

We  admitted  at  the  time  that  we  were  a  little  late 
perhaps  in  applying  for  a  severance,  and  that  perhaps 
we  should  have  filed  a  formal  motion,  but  as  the  record 
will  indicate  to  Your  Honor,  we  did  that  at  the  last 
moment  because  we  were  just  apprised  of  it  We  had  no 
reason  to  suspect  that  that  would  be  the  defense  of  Mr. 
Proctor.  We  said  that,  in  view  of  Allen’s  contention 
that  he  was  not  at  Uline’s  at  the  time  this  offense  was 
committed,  and  this  being  a  first  degree  case,  we  thought 
we  were  entitled  to  a  severance. 

We  did  not  request  that  for  the  purpose  of  delay,  and 
Your  Honor  will  recall,  and  the  record  will  show,  that  we  . 
advised  Your  Honor  we  were  prepared  to  go  to  trial  on 
behalf  of  the  defendant  Allen  at  that  time.  We  did  not 
feel  that  we  should  be  forced  to  go  to  trial  with  the  de-  I 
fendant  Proctor,  in  view  of  his  defense. 

9  i 

If  Your  Honor  will  permit  me  I  would  like  to  point  out  j 
in  the  record  some  portions  of  the  testimony,  or  statements 
[922]  made  during  the  trial  of  the  case,  that  we  feel 
should  indicate  to  Your  Honor  that  we  were  prejudiced 
in  that  respect. 

For  instance,  may  it  please  Your  Honor,  Mr.  Yaselli 
was  cross  examining  Sergeant  Furr  at  page  351  of  the 
record - 

THE  COURT:  This  is  cross  examination  by  Mr.  Ya¬ 
selli  of  whom? 

MR.  WOOD:  Sergeant  Furr;  that  is  at  page  351. 

Mr.  Yaselli  asked  Sergeant  Furr  whether  or  not  Allen  j 
had — I  am  not  using  the  exact  words  of  the  transcript 
— whether  or  not  Allen  had  told  Sergeant  Furr  that  he,  j 
Alien,  had  planned  the  robbery.  Sergeant  Furr’s  answer  j 
to  that  was,  that  is  right 

At  page  365  of  the  cross  examination  of  Detective  Cou¬ 
ture  the  question  was  asked  by  Mr.  Yaselli: 

“Did  you  question  Proctor  as  to  whether  he  had  j 
planned  to  do  this  or  whether  he  knew  what  the  j 
plan  was?” 
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Your  Honor,  as  to  those  questions.  Your  Honor’s 
answer  may  be,  I  can’t  see  how  the  phrasing  of  that  par¬ 
ticular  question  could  possibly  prejudice  the  defendant 
Allen. 

'With  respect  to  that.  Your  Honor,  I  would  like  to  point 
out  to  the  Court  that  had  we  gone  to  trial  with  the  de¬ 
fendant  Allen  alone  these  questions  by  Mr.  Yaselli  would 
not,  of  course,  have  been  before  the  jury  because  we 
wouldn’t  have  asked  the  questions. 

It  kept  up  throughout  the  trial  until  the  point  where 
£923]  we  objected  to  Mr.  Yaselli ’s  conduct  of  his  ex¬ 
amination  of  witnesses  wherein  he  concluded  he  was 
prejudicing  our  defendant  All  up  until  this  time  Your 
Honor  will  recall  that  his  questions  were  more  directed  to 
what  Allen  had  said,  what  Allen  did  at  Uline’s  when  he 
came  back  up  there  that  evening,  as  the  Government  in¬ 
dicated,  to  reconstruct  the  crime. 

1  That  brought  Allen’s  name  before  the  jury  and  his 
alleged  actions  before  the  jury  time  and  again,  which  we 
contend  would  not  have  occurred  had  not  Proctor  been 
here  as  Allen  was. 

When  he  was  examining  Lieutenant  Layton  he  asked 
him  at  page  424,  he  said: 

“Question:  Did  Allen  tell  you  that  he  had  told 
Proctor  that  he  wanted  him  to  help  him  rob  a  certain 
man,  or  what?” 

Another  question  at  page  425 : 

“Question:  When  Allen  stated  that  the  closest  he 
got  to  Mr.  Schomber  was  12  feet,  was  that  in  the 
presence  of  Proctor?” 

At  page  426,  while  he  was  still  cross  examining 
Lieutenant  Layton,  he  said: 

“Question:  Didn’t  Proctor  also  say  that  the  sec¬ 
ond  blow  was  given  by  Allen  and  not  by  Proctor?” 

And  the  answer  to  that  question,  may  it  please  Your  Honor, 
£924]  was: 

“Answer:  No;  he  did  not” 

Mr.  Yaselli  again  was  bringing  before  the  jury  the 
fact  that  Allen  had  participated  in  the  beating  of  Mr. 
Schomber. 

Now,  the  answer  that  he  got,  “No,  he  did  not,”  which 
was  an  answer  to  a  question  whether  or  not  Proctor 
had  told  him  that  Allen  struck  the  second  blow,  the  answer 
that,  “No,  he  did  not,”  indicates  again,  Your  Honor,  that 


491 


in  the  first  instance  there  was  no  purpose  for.  the  question 
It  certainly  indicated  that  Mr.  Yaselli  had  learned  from 
someone,  and  1  think  we  can  assume  he  learned  it  from 
Proctor — 1  am  certain  he  didn’t  pick  these  things  out  of 
the  air— that  Allen  was  supposed  to  have  struck  the  man. 

•  We  contend,  of  course,  that  line  of  questioning  and 
that  particular  question  was  prejudicial. 

Again,  in  his  cross  examination  of  Sergeant  Clark,  at 
page  441 - 

THE  COURT:  Don’t  we  have  a  situation,  Mr.  Wood, 
where  it  may  be  prejudicial  but  not  improper!  A  lot  of 
things  are  prejudicial  but  not  improper. 

I  am  just  throwing  the  thought  out  to  you. 

MR  WOOD:  Yes,  I  understand  that,  but  this,  of  course, 
is  a  first  degree  murder  case,  and  this  man  Allen  was  on 
trial  for  his  life. 

-  W.  I  think  when  we  have  a  situation  such  as  that — 
this  isn’t  simple  assault  or  ADW — a  man  is  entitled  to  the 
best  he  can  get - 

THE  COURT :  Oh,  he  is  entitled  to  the  best  he  can  get  in 
any  crime. 

MR  WOOD :  I  mean  especially  so  in  this  case. 

THE  COURT :  I  don’t  think  we  ought  to  have  degrees. 

MR.  WOOD :  That’s  the  way  it  should  be,  but  I  say  when 
anything  is  as  permanent  as  a  conviction  in  a  first  degree  we 
should  all  lean  over  backwards  to  see  that  a  man  gets  a 
fair  trial.  When  I  say  a  fair  trial,  I  don’t  mean  to  indicate 
Your  Honor  didn’t  give  him  one,  but  what  I  say  is  I  don’t 
think  we  should  run  any  risk,  or  as  Your  Honor  pointed  out 
in  any  other  case,  but  we  should  not  run  a  risk  that  the 
defendant  might  be  prejudiced  by  what  someone  else  has  to 
say  that  would  prejudice  a  certain  defendant  who  is  on  trial 
for  his  life. 

When  Mr.  Yaselli  cross  examined  Sergeant  Clark,  at  page 
441  in  the  record,  he  asked  him : 

“Didn’t  Proctor  say  that  he  only  hit  Schomber  the 
first  blow,  and  while  .he  was  struggling  with  Schomber 
that  Allen  hit  him  the  second  blow!” 

Sergeant  Clark’s  answer  to  that  was: 

*  “Answer:  I  don’t  recall  that  he  said  that” 

I  guess-  Your  Honor’s  answer  to  that  is  going  to 
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[9263  te*  well,  it  may  be  prejudicial  but  there  is  nothing 
we  can  do  about  it  If  we  hadn ’t  gone  to  trial  with  Proctor 
there  would  have  been  something  that  we  could  have  done 
about  it,  because  Your  Honor  will  recall  that  Allen’s  de¬ 
fense  was  that  he  was  never  there,  yet  Mr.  Yaselli ’s  cross 
examination  of  this  witness  emphasized  the  fact  that  Allen 
was  there. 

Your  Honor  will  recall  that  Mr.  Yaselli ’s  opening  state¬ 
ment  to  Your  Honor  and  to  this  jury  indicated,  and  told  the 
jury  that  Allen  was  there,  and  he  also  told  the  jury  that 
Proctor  was  there. 

Of  course  we  made  no  opening  statement.  But  here  is 
the  jury  learning  from  co-counsel  that  both  of  the  defend¬ 
ants,  according  to  Mr.  Yaselli’s  theory  of  the  case,  were 
present  at  Uline’s  when  Allen’s  defense  was  that  he  wasn’t 
there. 

I  don’t  care  whether  Your  Honor  discusses  prejudice 
with  respect  to  this  or  not,  you  can’t  get  away  from  the 
fact  that  when  a  defense  counsel  stands  oef ore  twelve  indi¬ 
viduals  on  a  jury  and  tells  them  in  his  opening  statement 
that  both  of  the  defendants  are  present  at  the  scene  of  the 
crime,  it  has  got  to  hurt  because  the  jury  knows  that  Mr. 
Yaselli  didn’t  make  that  up;  he  got  it  from  somewhere,  and 
we  can  assume  that  the  only  place  he  got  it  was  from  his  de¬ 
fendant  Proctor. 

And  we  say  to  Your  Honor  that  had  not  we  been  forced  to 
go  to  trial  with  Proctor  that  wouldn’t  have  happended,  and 
[927]  certainly,  in  our  opinion,  that  is  prejudicial 

Sergeant  Bohannon  testified  at  page  465,  when  Mr. 
Yaselli  cross  examined  him - 

THE  COURT :  Mr.  Wood,  so  that  you  may  have  the  bene¬ 
fit  of  some  things  that  might  be  passing  through  my  mind, 
my  action  in  passing  on  the  severance  must  be  pitched  on 
the  matters  at  hand  as  of  the  time  we  dealt  with  the  sever¬ 
ance,  so  before  you  leave  the  question  of  severance  I  think 
it  would  be  well  for  you  to  give  me  the  benefit  of  anything 
which  you  have  which  would  show  that  at  the  time  this  mat¬ 
ter  came  on  for  severance  there  was  sufficient  to  warrant  the 
Court  in  effecting  the  severance. 

MR.  WOOD:  As  I  recall  it,  Your  Honor,  we  came  to  the 
bench - 

THE  COURT :  You  needn’t  interrupt  yourself  now. 

MR.  WOOD :  I  might  as  well  dispose  of  it  now. 
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We  came  to  the  bench  in  the  morning.  As  I  recall,  we  had 
gotten  the  jury  the  day  before  and  we  concluded  before  any  j 
evidence  had  been  taken,  and  I  informed  Your  Honor  that 
I  had  been  advised  the  night  before,  by  Mr.  Yaselli,  that  his 
defense  was  to  be — well,  I  have  already  told  Your  Honor  I 
think  before  what  Mr.  Yaselli  said,  that  Proctor  was  there 
and  Allen  was  there  and  Proctor  was  there  because  Allen  ! 
had  taken  him  up  there  to  rob  the  man. 

Would  Your  Honor  want  me  to  read  from  the  record  T 

[928]  THE  COURT:  Just  as  you  see  fit 

MR.  WOOD:  Mr.  Robb  handed  it  to  me;  I  don’t  know 
whether  Your  Honor  wanted  the  exact  words.  It  is  page  j 
76;  and  on  page  77  I  said: 

“I  would  like  the  record  to  show  that  although  we  I 
are  a  little  late,  due  to  the  fact  we  had  no  notice  of  j 
it,  that  we  would  like  to  suggest  to  Your  Honor  that 
there  should  be  a  severance  in  this  case,  not  for  the  | 
purpose  of  delaying  the  trial  because  we  would  be  will-  j 
ing  to  start  the  trial  right  now  as  far  as  Allen  is 
concerned,  but  under  the  circumstances  and  due  to  the  j 
fact  we  were  not  apprised  of  it  earlier  we  would  like  j 
to  suggest  that  the  record  indicate  we  have  requested 
a  severance  at  the  first  opportunity.”  j 

Somewhere  in  here  I  told  Your  Honor  why.  I  don’t  j 
seem  to  find  it,  but  Your  Honor  and  Mr.-  Conliff  will 
correct  me  if  I  am  wrong,  I  think  I  told  Your  Honor  that  j 
we  had  been  advised  of  Mr.  Yaselli ’s  defense  that  both  j 
were  at  Uline’s  and  Proctor  was  under  the  influence  of  j 
liquor,  and  that  Proctor  was  talked  into  doing  this  thing  j 
by  the  defendant  Allen.  That  is  my  recollection.  If  Your  j 
Honor  has  an  independent  recollection  that  differs  from 
mine - 

THE  COURT:  You  may  proceed  sir.  I  will  read  it.  j 

MR.  WOOD :  Our  contention  was  at  that  time,  in  view  of  ! 
our  defense,  and  in  view  of  Mr.  Proctor’s  defense,  as 
[929]  Mr.  Yaselli  gave  it  to  us,  there  certainly  was  a  j 
conflict;  it  certainly  was  prejudicial  to  Allen  because  we 
expected  to  hear  and  we  did  hear  from  Mr.  Yaselli,  in  Ms 
opening  statement  to  the  jury  that  the  defendant  Allen 
was  there,  and  as  Your  Honor  will  recall,  Allen’s  testi-  | 
mony  was  that  he  was  not  there. 

THE  COURT:  And  of  course,  as  the  case  turned  out, 
Proctor  wasn’t  there,  and  I  did  instruct  the  jury,  I  am ! 
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confident,  if  not  in  the  beginning,  certainly  in  the. final 
charge,  that  statements  of  counsel  for  the  Government 
or  for  the  defense,  or  either,  do. not  constitute  evidence 
in  the  case,  and  your  determination  is  to  be  from  Hie 
witness  stand. 

MR.  WOOD:  Your  Honor  certainly  did  that,  and  at 
this  time  I  would  like  to  reiterate  that  Your  Honor  gave 
a  fair  trial,  but  I  want  to  invite  Your  Honor’s  attention 
to  this  fact:  We  never  know,  of  course,  what  juries  con¬ 
sider  when  they  are  in  a  jury  room,  but  Your  Honor  knows 
that  they  are  smart  enough  to  know  that  when  a  defense 
counsel  gets  before  them  and  says,  ladies  and  gentlemen, 
this  is  our  defense:  My  man  was  at  TJline’s;  my  man 
struck  him;  my  man  killed  him — they  know  Mr.  Yaselli 
didn’t  make  that  up.  As  I  stated  before,  he  could  only 
have  gotten  it  from  Proctor. 

Your  Honor  can  tell  them  that  whatever  counsel  says 
is  not  evidence,  but  they  know,  Your  Honor,  there  is  some 
basis  for  the  statement  counsel  makes,  and  you  can’t  take 
that  out  [930]  of  their  minds  by  an  instruction,  and  I 
certainly  contend  that  that  is  prejudicial. 

When  Sergeant  Bohannan  was  on  the  stand  Your  Honor 
will  recall — this  is  at  page  465,  I  believe  it  was,  that  we 
objected  at  the  time  to  Allen’s  coat  being  received  in  evi¬ 
dence.  Mr.  Yaselli  stated,  with  respect  to  that,  that  he 
wasn’t  interested  in  that  objection. 

I  don’t  claim  that  that  was  prejudicial,  but  just  fol¬ 
lowing  that  Mr.  Yaselli,  in  questioning  Sergeant  Bohan¬ 
nan,  asked  him  to  indicate  to  the  jury  the  exact  spots 
where  blood  was  found  on  Allen’s  coat 

Your  Honor  might  say,  well,  the  Government  indi¬ 
cated  that  there  was  blood  on  his  coat  I  don’t  recall 
that  the  Government  asked  Mr.  Bohannan  to  point  out  the 
specific  spots.  I  don’t  recall  that  the  jury  ever  exam¬ 
ined  Allen’s  coat  But  Mr.  Yaselli  asked  Sergeant  Bohan¬ 
nan  to  specifically  point  to  the  spot  on  Allen’s  coat  where 
blood  was  supposed  to  have  been,  or  maybe  at  that  time’. 

Now,  the  only  thing  that  I  should  say  about  that.  Your 
Honor,  is  that  it  certainly  wouldn’t  have  happened  if  we 
had  cross  examined  Sergeant  Bohannan.  As  Your  Honor 
recalls,  we  didn’t  ask  Sergeant  Bohannan  anything  about 
it  It  was  just  another  instance  where  Mr.  Yaselli  im¬ 
pressed  on  the  jury  Allen’s  participation  in  the  crime. 
Of  course  the  coat  was  in  evidence,  and  the  Government 
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had  a  right  to  do*  [931]  it,  but  the  Government  didn’t 
do  it;  Mr.  Yaseffi  did  it 

Mr.  Yaselli  said  at  that  time — this  is  on  page  471 — speak¬ 
ing  of  the  coat: 

“I  want  to  get  it  on  the  record.  Your  Honor.  I 
don’t  think  it  has  been  brought  out” 

There  is  the  defense  counsel  wanting  to  get  in  evidence 
the  coat  of  Allen,  particularly  with  respect  to  the  blood 
stains,  because  it  hadn’t  been  brought  out  and  he  wants 
to  get  it  in  evidence. 

Now,  I  don’t  mean  to  be  critical  of  Mr.  Yaselli;  I  have 
a  high  regard  for  him,  but  Mr.  Yaselli  was  certainly  act¬ 
ing  at  that  time  as  an  assistant  to  Mr.  Conliff  and  Mr. 
Bacon.  I  don’t  think  there  can  be  any  doubt  about  that, 
and  I  certainly  say  that  that  particular  act  on  Mr.  Yaselli ’s 
part  was  prejudicial  to  the  defendant  Allen. 

He  went  further  with  Sergeant  Bohannan  and  said: 

“Question:  How  many  places  did  you  find  the 
positive  reaction  on  the  coat?” 

That  was  also  at  page  471.  Then  I  believe  it  was  for  the 
first  time  that  Sergeant  Bohannan  counted  the  spots  and  he 
stated  that  there  were  a  half  dozen. 

All  this  about  the  coat,  together  with  Mr.  Yaselli ’s 
statement  that  he  wanted  it  in  the  record  because  he  didn’t  j 
think  it  had  been  brought  out,  certainly  would  not  have 
been  brought  out  if  we  had  been  at  trial  without  Proctor. 

[932]  Your  Honor  will  recall,  if  we  asked  Sergeant 
Bohannan  any  questions  at  all,  it  certainly  had  nothing 
to  do  with  that  coat  We  didn’t  do  it  because  we  didn’t 
want  to  impress  on  the  jury  the  fact  that  Allen  had  blood 
on  his  coat  Maybe  the  jury  would  have  forgotten  that 
by  Ihe  time  they  came  to  their  deliberations  with  respect 
to  the  innocence  or  guilt  of  the  defendant 

I  think  we  are  entitled  to  do  that  I  don’t  think  we 
have  to  aid  the  Government  and  I  think  we  have  to  do 
everything  we  can  to  defend  these  men,  and  if  we  choose 
not  to  ask  questions  that  would  impress  certain  things 
on  the  jury  we  should  be  permitted,  but  Mr.  Yaselli  j 
would  not  permit  us  to  do  that,  because  he  took  it  on  him¬ 
self  to  examine  Sergeant  Bohannan  with  respect  to  the 
coat 

i 

When  Mrs.  Bothget  was  on  the  stand,  at  page  495,  Mr.  j 
Yaselli  asked  her: 
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“Question:  Did  Allen  say  how  dose  he  was  to 
Schomber  when  he  was  hit?” 

The  same  page: 

“And  didn’t  Proctor  say  that  the  last  blow  that 
was  given  to  Schomber  was  done  by  the  defendant 
Allen? 

“Answer:  Not  to  my  knowledge.” 

There  was  another  instance,  and  another  witness,  wherein 
Mr.  Yaselli  sought  to  bring  before  the  jury  that  Allen  was 
there  and  participated  in  the  crime. 

[933]  There  came  a  time,  perhaps  we  were  a  little  slow 
on  this,  but  we  thought  Mr.  Yaselli  had  a  right  to  try  his 
own  case  in  his  own  way. 

We  came  to  the  bench  and  suggested  to  Your  Honor  that 
at  the  time  we  thought  he  had  gone  far  enough;  that  we 
had  been  prejudiced  up  to  now  and  we  were  hesitant  to 
bring  it  to  Your  Honor’s  attention,  but  we  thought  Mr. 
Yaselli  should  be  precluded  from  his  line  of  questioning. 

At  that  time  Your  Honor  said,  “I  frankly  think  there  is 
something  to  what  Mr.  Wood  says.  There  is  no  reason  for 
your  doing  something  to  hurt  one  client.” 

Your  Honor  certainly  realized  that  one  client  was  being 
hurt  by  Mr.  Yaselli ’s  examination,  and  that  one  client  was 
Allen.  Now,  if  Your  Honor  realized  that  I  am  certain  tHe 
jury  realized  it  It  was  very  apparent  to  Your  Honor  be¬ 
cause  you  agreed  with  us. 

THE  COURT:  I  think  I  should  have  said  there,  or  in¬ 
tended  to  have  said,  just  to  hurt,  because  the  mere  the  fact 
it  does  hurt,  of  course,  doesn’t  mean  much. 

MR.  WOOD :  It  means  a  lot  to  us,  Your  Honor. 

THE  COURT :  I  don’t  mean  as  to  personality;  I  mean  as 
a  matter  of  law. 

A  lot  of  things  come  out  in  a  trial  of  more  than  one  de¬ 
fendant  where  one  gets  hurt,  but  what  I  was  intending  to 
say  by  what  you  have  quoted  me  was  that  he  should  not  do 
[934]  anything  just  to  hurt  another  defendant  It  might 
be  in  a  case  where  it  would  be  necessary,  for  the  proper  rep¬ 
resentation  of  one  defendant,  that  things  be  done  if  the  evi¬ 
dence  warranted,  that  would  hurt  one  and  not  the  other. 

MR.  WOOD:  Your  Honor  said  to  Mr.  Yaselli,  at  that 
bench  conference  (page  500) : 

“I  don’t  want  to  cut  you  off  from  anything  that  is 
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important  to  your  man,  bnt  let  me  suggest,  in  the  in¬ 
terest  of  fair  play,  that  yon  not  ask  anything  nnless  it 
is  material  to  your  case.” 

THE  COURT :  That  is  right ;  that  is  what  I  was  intending 
to  say  to  yon  when  I  interrupted  yon. 

MR.  WOOD :  When  Proctor  took  the  stand  Your  Honor 
will  recall  that  he  testified  to  certain  statements  that  Allen 
is  alleged  to  have  made  at  Uline’s  when  they  took  him  back 
there  to  reenact  the  crime,  and  I  suppose  Your  Honor’s 
answer  to  that  is  that  they  were  indicted  together,  and  tried 
together,  and  necessarily  some  of  these  things  had  to  come 
out. 

Bnt  we  still  insist  that  we  were  entitled  to  a  severance. 
Of  course  Your  Honor  knows  that  if  we  had  been  given  a 
severance  that  Proctor  would  not  have  been  here  to  testify 
here  of  alleged  statements  which  Allen  made,  which  im¬ 
plicated  Allen,  at  Uline’s  that  evening. 

Proctor  also  testified  that  Allen  showed  them  how  to  open 
the  door  at  Uline’s  and  that  he  put  the  light  on  up 
[935]  there.  I  am  not  making  too  much  of  a  point  of  that 
because  Allen  worked  there;  the  evidence  showed  that  he 
would  of  course  know  where  the  lights  were  and  that  he 
would  know  how  to  open  the  door ;  but  I  just  brought  that  to 
Your  Honor’s  attention  for  the  reason  we  think  an  accumu¬ 
lation  of  these  things - 

THE  COURT:  What  page  is  that,  Mr.  Wood? 

MR.  WOOD :  Your  Honor,  I  don’t  have  it 

THE  COURT :  That  is  all  right. 

MR.  WOOD:  We  think  it  was  an  accumulation  that  hurts 
in  this  case,  and  that  this  was  a  lengthy  trial,  and  this  went 
on  day  after  day,  the  same  thing,  Allen  being  put  in  by  some¬ 
one  else  and  we  say  of  course  that  had  to  prejudice. 

At  page  583  Mr.  Yaselli  made  an  opening,  and  in  that 
opening  he  said,  we  expect  to  prove  that  Allen  approached 
Proctor  and  told  him  he  had  a  man  they  could  rob  of  a  con¬ 
siderable  sum  of  money.  So  that  Allen  insisted  that  Proctor 
drink  whiskey  several  times.  That  Allen  said  to  Proctor, 
now,  come  along  with  me,  otherwise  it  will  be  too  late. 

In  his  closing  argument,  at  page  825,  Mr.  Yaselli  con¬ 
tended  that  Proctor  was  hypnotized  by  Alien,  following  the 
instructions  of  Allen  in  committing  this  crime. 

At  page  826,  during  Mr.  Yaselli ’s  dosing,  he  said  if  Proc- 
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tor  wants  to  take  the  blame  and  liberate  Allen  I  don’t  think 
yon  or  I  should  permit  him  to  do  so. 

[936]  Frankly,  Your  Honor,  I  don’t  understand  that 
statement  I  don’t  know  what  Mr.  Yaselli intended,  but  we 
say  again,  that  that  statement  would  not  have  been  before 
the  jury  had  we  been  granted  a  severance. 

Mr.  Miller  suggested  to  Your  Honor  at  the  outset  that 
we  should  be  permitted  to  go  to  trial  before  a  jury  none  of 
whom  were  Government  employees.  And  we  realize,  of 
course,  that  there  is  a  case  in  the  Supreme  Court  of  the 
United  States  that  says  that  Government  employees  are 
permitted  to  serve. 

THE  COURT :  I  think  you  are  adequately  protected  on 
the  record  insofar  as  that  is  concerned,  Mr.  Wood. 

MR.  WOOD :  But  I  just  wanted  to  point  that  out  to  you. 

There  came  a  time  in  the  case  when  we  discussed  the 
confessions.  Your  Honor  permitted  us  at  that  time  to  argue 
that  fully,  and  we  don’t  want  to  burden  Your  Honor  with 
further  argument 

THE  COURT:  No,  you  are  not  going  to  burden  me;  you 
are  being  very  loyal  in  your  presentation  and  I  have  as 
much  time  as  you  need. 

MR.  WOOD :  I  appreciate  that,  but  Your  Honor  went  into 
that  subject  thoroughly  and  we  read  cases  and  Your  Honor 
listened  patiently  to  argument,  and  we  contended  that  at 
that  time  the  confession  of  Allen  should  not  be  admitted  in 
evidence  for  the  reason  of  the  length  of  time  he  was  in  cus¬ 
tody  [937]  of  the  police,  from  noon  until  7 :30  that  day 
before  he  gave  it. 

THE  COURT :  Was  he  in  fact  in  custody  from  12  until  71 
Wasn’t  he  actually  interviewed  around  3  o’clock! 

MR.  WOOD:  No,  sir.  I  say,  no,  sir — I  don’t  mean  to  be 
impertinent 

THE  COURT :  No,  of  course  not  What  I  am  asking  is  to 
refresh  my  memory.  Did  he  come  to  Uline’s  about  noon? 

MR.  WOOD :  Yes,  sir. 

THE  COURT:  And  that  the  officers  were  then  in  the 
midst  of  interviewing  some  150  or  200,  I  don’t  know  how 
many  employees,  and  he  was  told  to  wait 

MR.  WOOD:  Your  Honor,  I  don’t  know  exactly  what 
time  he  got  there,  but  my  recollection  of  the  evidence  is  that 
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he  was  questioned  from  noon — I  may  be  in  error  about  that, 
but  that  is  my  recollection — he  was  questioned  from  noon 
until  some  time  around  5:30, 1  believe,  when  the  police  offi¬ 
cers  then  got  an  idea  from  what  he  had  told  them  that  he 
knew  more  about  the  case  than  he  had  indicated,  and  finally 
around  7 :30  he  confessed  to  his  participation  in  the  offense. 

THE  COURT :  The  hour  of  3  o’clock  still  stays  with  me, 
subject  to  verification,  of  course. 

My  recollection  is  he*  did  come  in  around  noon,  but  for 
the  reason  I  have  stated,  he  wasn’t  reached  or  if  he  was 
reached  it  was  only  preliminarily,  but  that  can  be  checked, 
[938]  and  should  be  checked. 

MR.  WOOD:  In  any  event,  Your  Honor’s  recollection  of 
course  during  the  trial  was  probably  better  than  it  is  now 
and  Your  Honor  took  that  into  consideration,  and  you  let  us 
indicate  what  we  thought  the  law  was,  and  what  the  inter¬ 
pretation  of  the  Gamer  case  was,  and  the  Supreme  Court 
cases,  and  Your  Honor  felt  our  objection  was  not  well  taken 
and  that  the  confession  should  go  before  the  jury,  so  we 
won’t  press  that  any  further. 

We  just  want  to  say  also,  we  objected  to  a  statement 
allegedly  taken  from  the  defendant  Allen  at  the  jail,  and 
our  contention  now  is,  as  it  was  during  the  trial,  that  had 
he  not  been  detained  for  the  length  of  time  he  had  been,  and 
his  confession  given  during  that  period,  that  of  course  he 
wouldn’t  have  been  in  jail,  and  the  statement  that  was  read 
from  the  stand  here  wouldn’t  have  been  in  evidence.  And 
we  contend  it  follows  from  the  illegal  detention  that  that 
statement  would  not  have  been  here,  had  it  not  been  for  that 
detention. 

Your  Honor,  since  we  have  criticized  you  this  morning 
from  the  time  we  began  this  argument - 

THE  COURT :  You  haven’t  criticized  me ;  you  are  trying 
to  help  me. 

MR.  WOOD :  We  would  like  to  take  this  opportunity,  on 
behalf  of  Mr.  Miller,  Mr.  Young  and  myself,  and  on  behalf 
of  [939]  the  defendant  Allen,  to  thank  Your  Honor  for 
the  patience  which  you  exhibited  during  this  trial,  and  cer¬ 
tainly  the  record  could  never  indicate  that  Your  Honor  gave 
any  views  at  all  that  would  be  prejudicial  to  the  defendant, 
and  the  jury  of  course  from  Your  Honor’s  conduct  could  not 
feel  that  you  had  any  views  about  the  outcome  of  this  case. 

I  think  also  we  would  like  to  indicate  that  we  enjoyed 
being  associated  with  counsel  in  this  case,  and  that  Mr.  Con- 


500 


tiff  and  Mr.  Bacon  conducted  in  their  usual  fair  manner, 
and  we  of  course  feel  that  Your  Honor  has  erred  in  this  case, 
but  when  we  say  it  we  say  it  respectfully. 

Thank  you. 

THE  COURT:  Mr.  Robb. 

ARGUMENT  ON  BEHALF  OF  DEFENDANT 

PROCTOR. 

MR.  ROBB :  If  the  Court  please,  I  think  there  can  be  no 
doubt  that  this  case  presents  a  rather  classic  example  of 
inconsistent  defenses,  with  the  result  which  is  inevitable  in 
such  situations. 

The  difficulty  between  the  defendants,  and,  parentheti¬ 
cally,  between  counsel  for  the  defendants,  became  apparent 
on  the  record,  as  I  read  it  after  my  appointment,  for  the 
first  time  at  page  497  in  the  colloquy  which  Mr.  Wood  has 
read  to  Your  Honor  in  part. 

That  took  place  at  the  bench  during  or  at  the  close  of  the 
cross  examination  by  Mr.  Yaselfi  of  the  witness  Mrs. 
[940]  Rothget,  and  Mr.  Wood  approached  the  bench  with 
counsel  and  stated: 

“Your  Honor,  with  respect  to  Mr.  Yaselfi ’s  question¬ 
ing  of  this  witness  and  other  witnesses,  we  haven’t 
made  any  mention  of  it  before,  but  Mr.  Yaselfi  is  neither 
prosecuting  this  case  nor  is  he  defending  Allen.” 

Thereafter,  at  page  504  of  the  record,  the  defendant  Proc¬ 
tor  stood  and  indicated  that  he  wished  to  address  the  Court 
Counsel  thereupon  approached  the  bench,  and  at  page  505 
Mr.  Yaselfi  said : 

“My  client  told  me  that  he  wants  to  dispense  with 
my  services,  so  I  asked  him  the  reason  and  he  said  he 
would  tell  Your  Honor  the  reason,  so  I  thought  I  had 
better  tell  you  this.  I  am  not  a  bit  sorry  at  tins  time.” 

Then  after  some  further  colloquy  Mr.  Yaselfi  said: 

“Does  anybody  have  anything  to  say?” 

MR.  MILLER  said: 

“This  defendant  wants  to  say  something  to  you,  I 
don’t  know  what  he  wants  to  say,  but  I  told  him  not  to 
say  anything  to  me. 

“THE  COURT :  By  this  defendant  you  mean  whom? 

“MR.  MILLER:  Proctor. 

“MR.  YASELLI :  Proctor. 
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[941]  “The  Court:  Suppose  we  bring  him  up  here 
and  let’s  talk  to  him.” 

Proctor  was  then  brought  to  the  bench  and  the  Court 
asked  him: 

“1  understand  that  you  stated  to  your  counsel  that 
you  wanted  to  get  rid  of  him.  Is  that  right? 

“Defendant  Proctor:  Yes,  sir.” 

The  Court  then  told  Proctor  that  his  counsel  had  been 
in  the  case  since  the  beginning  and  that  he  could  not  get  out. 

“Mr.  Miller :  Will  you  ask  him - 

“The  Court:  Excuse  me,  Mr.  Miller. 

“Defendant  Proctor:  Judge,  Your  Honor,  this  law¬ 
yer  will  not  let  me  explain  the  truth  about  the  case.” 

Then  after  some  further  colloquy  Proctor  said: 

“I  would  rather  have  another  lawyer.  I  think  Law¬ 
yer  Miller  could  represent  me.” 

That,  if  the  Court  please,  was  on  the  fourth  day 
of  the  trial,  beginning  at  page  504  of  the  record. 

Thereafter  Mr.  Yaselli  made  his  opening  statement — 
that  was  on  the  following  day — in  which  he  outlined  what 
he  proposed  to  prove  on  behalf  of  the  defendant  Proctor. 

His  opening  statement  was,  I  think,  substantially  in 
agreement  with  the  statement  which  had  been  made  by 
Proctor  [942]  to  the  police,  except  it  emphasized  and 
expanded  the  statement  that  Proctor  had  something  to 
drink  before  the  homicide.  The  defense  obviously  was  that 
Proctor  had  been  fed  liquor  by  Allen  and  caused  to  be 
drunk,  and  that  ,  he  could  not  entertain  and  did  not  en¬ 
tertain  the  specific  intent  which  would  make  him  guilty 
of  first  degree  murder  during  the  robbery. 

At  the  close  of  his  opening  statement  the  conflict  be¬ 
tween  the  defendants  and  counsel  became  further  appar¬ 
ent  when  at  page  585  Mr.  Miller  approached  the  bench 
and  requested  Your  Honor  to  withdraw  a  juror  for  the 
improper  conduct  of  Mr.  Yaselli  in  making  his  opening 
statement. 

MR.  MILLER:  What  page  is  that  on? 

MR.  ROBB :  Page  585.  There  can  be  no  question,  it  is 
obvious  that  each  defendant  was  attempting  to  shift  the 
blame  for  this  offense  to  the  other.  Each  was  attempt¬ 
ing  to  show  that  the  other  was  the  instigator  and  the 
prime  mover  in  this  crime. 
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On  May  11,  if  the  Court  please,  I  was  ont  of  town,  bnt 
Your  Honor  had  the  defendants  np  here  and  was  good 
enough  to  give  ns  another  week  or  two,  and  Proctor  made 
a  statement  to  the  Court.  His  counsel,  Mr.  Yaselli,  said  to 
Your  Honor: 

“At  this  time,  the  defendant,  Frank  Proctor,  wishes 
to  make  a  statement  to  the  Court.  May  he  make  the 
statement  to  the  Court?  I  think  it  would  be  impor¬ 
tant  for  the  Court  to  hear  his  statement. 

[943]  “The  Court:  Has  anybody  any  objection? 

“Defendant  Proctor:  Judge,  Your  Honor,  what 
I  wanted  to  say,  what  I  said  the  other  week  on 
the  stand,  the  words  I  said  was  given  to  me  through 
Allen  by  Mr.  Miller,  I  understood,  to  plead  not  guilty, 
and  I  didn’t  know  anything  about  the  case,  and  Allen 
was  supposed  to  cut  me  loose ;  and  for  me  to  git  rid  of 
Mr.  Yaselli  because  he  would  be  in  the  way  of  Allen 
cutting  me  loose. 

“The  Court:  Is  that  all  you  want  to  say,  Mr.  Proc¬ 
tor? 

..  “Defendant  Proctor:  “Yes,  sir.” 

If  the  Court  please,  following  my  appointment,  and 
having  read  that  statement,  I  conceived  it  to  be  my  duty  to 
explore  that  matter  with  the  defendant  Proctor,  and  with 
his  counsel,  Mr.  Yaselli. 

I  wish  at  this  time  to  offer  testimony  on  that  particular 
matter,  with  Your  Honor’s  consent. 

THE  COURT:  Very  well. 

MR.  ROBB :  Proctor,  take  the  stand. 

Thereupon, 

FRANK  J.  PROCTOR, 

defendant,  being  first  duly  sworn,  was  examined  and  tes¬ 
tified  as  follows: 

DIRECT  EXAMINATION 
BY  MR.  ROBB: 

[944]  Q  Proctor,  you  are  the  defendant  in  this  case? 

A  Yes,  sir. 

Q  Calling  your  attention  to  the  days  of  your  trial, 
let  me  ask  you  whether  or  not  before  you  were  tried 
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you  told  your  lawyer,  Mr.  Yaselli,  what  your  story  was 
about  this  case? 

A  Yes,  sir. 

Q  And  how  long  before  your  trial  was  it  that  you 
told  him  your  story? 

A  How  long  before? 

Q  Yes. 

A  I  can’t  recall  now. 

Q  Was  it  some  days  before? 

A  Yes,  sir,  it  was. 

Q  Bid  you  tell  him  the  truth  about  it? 

A  Yes,  sir,  I  did. 

Q  And  did  you  tell  him  that  you  were  going  to  testify 
in  the  trial,  or  did  he  tell  you  you  were  going  to  testify? 

A  He  told  me  I  would  testify. 

Q  And  you  did  testify,  is  that  right? 

A  Yes,  I  did. 

Q  Now,  before  you  testified  did  your  lawyer,  Mr.  Ya- 
selfi,  give  you  any  written  statement  of  what  your  testi¬ 
mony  was,  of  what  your  story  was? 

A  Yes,  he  did. 

MR.  ROBB :  Will  you  mark  this  paper  for  identification, 
[945]  please? 

(Typewritten  paper  entitled  “Story  of  Prank  Proc¬ 
tor”  was  marked  Defendant’s  Exhibit  No.  25.) 

BY  MR.  ROBB: 

Q  I  show  you  this  sheet  of  paper,  which  has  been 
marked  for  identification  Defendant’s  Exhibit  25.  Is  Hus 
the  paper  that  you  were  given  by  Mr.  Yaselli? 

A  Yes. 

Q  Which  has  your  story  on  it? 

A  Yes,  sir,  it  is. 

Q  And  do  you  recall  when  he  gave  that  to  yout 

A  That  was  before  I  was  to  be  tried. 

Q  Before  you  were  to  be  tried? 

A  Yes,  sir. 

Q  And  do  you  recall  what  he  asked  you  to  do  with  it? 

A  To  read  it  over  carefully  and  remember  it. 


Q  And  was  this  statement  the  truth? 

A  Yes,  sir,  it  is. 

Q  Does  this  paper  show  what  you  had  told  Mr.  Yaselli 
about  the  case? 

A  What  I  told  Mr.  Yaselli? 

Q  Yes. 

A  Yes,  it  does. 

Q  And  after  he  gave  it  to  you  did  you  read  it  over? 

[946]  A  Yes,  I  did. 

Q  Did  you  tell  him  it  was  the  truth? 

A  Yes,  I  did. 

Q  And  did  you  tell  him  this  was  what  you  were  going 
to  testify  to? 

A  That’s  right. 

Q  Did  you  ever  tell  him  anything  different? 

A  No,  I  didn’t. 

MR.  ROBB :  I  offer  it  in  evidence,  if  Your  Honor  please. 
Do  you  want  to  see  it,  gentlemen? 

MR.  CONLIFF:  No  objection. 

THE  COURT :  It  will  be  received,  there  being  no  objec¬ 
tion. 

(Defendant’s  Exhibit  No.  25  was  received  in  evi¬ 
dence.) 

(Defendant’s  Exhibit  No.  25  reads  as  follows:) 

“Story  of  Frank  Proctor 

“Born  in  Wilson,  North  Carolina — 27  years  of  age- 
— attended  school  till  the  fourth  grade,  was  about  17 
years  of  age  when  left  Wilson. 

“Came  to  Washington,  D.  C.  in  1940.  Remained  in 
Washington  10  years.  Went  back  to  North  Carolina 
for  about  four  months.  Had  no  trouble  in  North 
Carolina. 

“Has  never  been  married  and  has  no  children. 
Arrived  in  Washington  on  Mother’s  Day.  Took  a  room 
[947]  at  103  O  Street  N.W.  Paid  $3  per  week  rent 
Bought  a  paper  to  look  for  ads  to  find  a  job. 

“Got  a  job  at  Parkside  Grill,  823  14th  Street, 
N.W.  Worked  here  for  about  18  months  as  dish 
washer,  for  $9  per  week  and  later  increased  to  $12 
per  week. 
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“Had  no  trouble  during  the  18  months. 

“Left  and  went  to  work  for  Boger  Smith  Hotel  at 
18th  and  Pennsylvania  Avenue.  Here  he  first  started 
as  a  dish  washer  and  later  became  a  bar  boy.  Started 
to  work  here  for  $12  per  week  and  later  was  raised 
as  bar  boy.  Worked  here  for  about  9  months.  He 
had  no  trouble  while  working  here. 

“When  he  left  this  job  he  remained  unemployed 
for  about  one  month  and  lived  on  the  money  he  had 
saved  up. 

“The  next  job  was  at  the  Mayflower  Hotel  as  a 
dish  washer  and  later  became  an  elevator  boy  (Op¬ 
erator)  at  $30  per  week.  The  same  salary  he  had 
been  getting  as  (fish  washer  and  worked  here  for  about 
two  years. 

“The  next  job  was  unloading  trucks.  Work  he  got 
from  employment  office.  Earned  about  $40  per  week 
on  an  average.  During  this  period  did  also  dish 
washing  for  restaurants  at  night  as  a  side  line,  mostly 
at  Ethel  Sandwich  Shop  for  $2  per  night. 

“The  first  trouble  he  had  was  about  two  months 
after  he  left  the  Mayflower  Hotel.  He  assaulted  a  man 
[948 ]  in  self  defense,  with  a  knife,  over  an  argu¬ 
ment  about  a  girL  Was  aquitted. 

“The  second  trouble  was  for  disorderly  conduct  in 
that  he  insulted  a  policeman,  who  had  accused  him  of 
being  drunk.  Fined  $10,  which  he  paid. 

“The  third  trouble  was  a  charge  of  petty  larceny. 
A  boy  claimed  he  had  stolen  from  him  $14  which  was 
not  true,  but  nevertheless  was  convicted  and  got  6 
months,  which  he  served. 

“Knew  Furman  Allen,  brother  of  Albert  Allen  and 
was  introduced  to  Albert  by  his  brother  Furman.  Met 
Albert  several  times,  after  having  met  him  the  first 
time,  but  never  had  any  to  do  with  him. 

“About  one  week  before  the  holdup  on  December 
30th,  1950,  Allen  went  to  see  him,  at  the  sandwich 
shop.  At  about  4  p.m.  called  him  outside  and  said, 
are  you  busy  tonight.  Proctor  answered,  what  do  you 
want  Allen  said  to  go  with  him.  Proctor  asked  where. 
Allen  said  to  the  place  where  he  worked,  on  Third  and 
M  Street,  to  rob  a  fellow,  who  would  be  in  around 
11  pjn.  that  night  Proctor  refused  to  go.  Allen  then 
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said  you  have  no  money  and  I  want  you  to  make 
some.  Proctor  still  refused  to  go. 

“Allen  a  week  later,  Saturday,  December  30th, 
just  before  dark,  visited  him  again  at  the  same  place  of 

[949]  business  and  asked  him  if  he  wanted  to  drink 
some  whiskey.  Proctor  said  yes.  Allen  then  told 
him  to  get  in  his  car.  Before  getting  into  the  car 
Allen  bought  a  half  pint  of  whiskey. 

“They  first  drank  the  whiskey  before  Allen  drove 
off  the  car.  Allen  told  Proctor  we  can  at  least  make 
about  $55  each  and  have  enough  money  for  the  New 
Year.  Proctor  asked  him  how,  but  Allen  did  not  say 
how.  Allen  said  just  come  with  me  to  the  garage. 
After  having  drunk  the  whiskey  they  got  out  of  the 
car  and  walked  Ninth  and  M  Street,  N.W.  Before 
leaving  the  car  Allen  drove  the  car  to - 

“Allen  bought  another  half  pint  of  whiskey  and 
they  drank  it  before  walking  to  Ninth  and  0  Street. 
At  this  place  Allen  said  we  must  hurry,  otherwise  we 
will  be  late. 

“Allen  called  a  taxicab  and  we  drove  to  Third  and 
M  Street,  N.E.  Here  they  met  two  other  men  that 
work  at  Uline’s  establishment  Allen  suggested  get¬ 
ting  another  pint  of  whiskey,  whidi  was  gotten  by 
Allen  and  all  four  drank  some  of  it,  until  it  was  all 
finished. 

“After  drinking  the  whiskey  Allen  and  Proctor 
went  to  the  garage  of  TJline.  Proctor  at  the  time 
did  not  know  the  place  because  it  was  already  dark. 

“Allen  opened  the  door  of  the  garage  and  put  on 

[950]  the  light.  Allen  then  told  Proctor  that  when 
the  man  came,  he  should  stand  at  a  certain  spot,  so 
that  Allen  would  be  on  one  side  and  Proctor  on  the 
other. 

“Within  about  10  minutes  the  man  came  in  with  his 
car.  In  the  meantime  Allen  told  Proctor  to  stand  in 
the  dark  and  told  him  to  hit  the  man  with  a  push 
broom  handle,  which  was  there  and  Allen  gave  it  to 
him. 

“After  the  man  got  off  the  truck,  Proctor  hit  him 
over  the  shoulder,  with  the  broom  handle.  The  man 
grabbed  Proctor,  who  to  save  himself  dropped  the 
broom  handle.  While  Proctor  was  struggling  with 
the  man,  he  heard  Allen  say  ‘look  out’  and  hit  the  man 
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with  the  same  broom  stick,  where  he  does  not  knoi?. 
The  man  then  fell  to  the  ground.  Allen  told  Proctor 
where  he  kept  the  money  and  to  take  it  Proctor  did 
*  so  and  handed  the  pocket  book  to  Allen.  Allen  put 
the  light  ont  and  they  both  left  the  garage. 

“They  went  to  Allen’s  home  and  Allen  gave  Proctor 
for  his  share  $37.  Allen’s  house  was  in  the  800  block 
on  0  Street,  N.W. 

“The  next  day  Allen  told  Proctor  at  the  sandwich 
shop  that  the  man  was  dead.  Proctor  answered,  the 
hell  yon  say. 

“Proctor  was  arrested  New  Year’s  night” 

BY  MR.  ROBB: 


[951]  Q  Did  yon  testify  to  the  story  on  that  paper  ? 

A  No,  I  didn’t 

Q  Coming  to  the  Tuesday  of  your  trial,  do  yon  remember 
a  time  when  your  lawyer,  Mr.  Yaselli,  was  asking  the  wit¬ 
ness  about  the  blood  spot? 

A  Yes,  sir. 

Q  And  do  you  recall  where  he  was  standing  when  he  was 
asking  those  questions? 

A  He  was  standing  on  this  side  (indicating),  facing  the 
jury. 

Q  Indicating  for  the  record  a  place  between  the  witness 
box  and  the  jury  box,  is  that  right? 

A  That  is  right 

Q  And  where  were  yon  sitting? 

A  I  was  sitting  over  here  in  a  chair. 

Q  Indicating  a  place  by  the  trial  table? 

A  Yes,  sir. 

Q  And  where  was  Allen  sitting? 

A  He  was  sitting  beside  me. 

Q  And  where  were  his  lawyers  sitting? 

A  In  front  of  him. 

Q  Did  yon  see  Mr.  Allen  talk  with  any  of  his  lawyers 
while  Mr.  Yaselli  was  asking  questions? 

A  I  seen  him  talking  to  Mr.  Miller. 

Q  And  did  yon  hear  anything  that  was  said? 

[952]  A  I  heard  Mr.  Miller  told  Allen  to  tell  Proctor  to 
get  rid  of  Mr.  Yaselli 

Q  Did  yon  hear  anything  else  that  was  said? 
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A  He  said  he  would  be  in  the  way. 

Q  Was  that  just  before  the  lunch  recess,  do  yon  re¬ 
member  T 

A  That  was  during  the  time  Mr.  Yaselli  was  talking  to 
the  witness. 

Q  After  that  did  Allen  talk  to  you  about  your  lawyer, 
about  getting  rid  of  him! 

A  Yes,  after  we  went  downstairs  in  the  bull  pen. 

Q  What  did  Allen  say! 

A  He  told  me  what  his  lawyer  said. 

Q  What  did  he  say  ? 

A  He  said  Mr.  Miller  told  him  to  tell  me  to  get  rid  of 
Mr.  Yaselli;  that  would  be  the  only  way  to  get  Allen  to 
cut  me  loose. 

Q  Cut  you  loose? 

A  Yes,  sir. 

Q  What  do  you  mean  by  that? 

A  Well,  he  wanted  to  take  the  blame  on  himself. 

Q  He  wanted  to  take  the  blame  on  himself? 

A  That’s  right 

Q  And  what  did  you  tell  Allen? 

A  So  Allen  told  me  to  get  on  the  stand  and  plead  not 
[953]  guilty,  that  I  don’t  know  anything  about  the  case 
at  all. 

Q  And  did  he  explain  to  you  why  he  was  telling  you  that? 

A  Why  Allen  did? 

Q  Yes. 

A  Yes,  he  did. 

Q  What  did  he  say? 

A  He  said  that  would  be  the  only  way  for  me  to  cut  you 
loose,  if  you  get  on  the  stand  and  plead  not  guilty. 

Q  What  did  he  say? 

A  Then  he  told  for  me,  after  I  plead  not  guilty  he  would 
cut  me  loose,  for  me  to  get  out  and  get  a  job  and  have  his 
time  cut. 

THE  COURT :  Will  you  read  that  last  statement? 

THE  REPORTER  (reading) : 

“Answer:  Then  he  told  for  me,  after  I  plead  not 
guilty  he  would  cut  me  loose,  for  me  to  get  out  and  get 
a  job  and  have  his  time  cut” 
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THE  COURT:  Oh,  have  Allen’s  time  cut? 

THE  WITNESS :  Yes,  sir. 

BY  MR.  ROBB: 

Q  Was  anything  said  by  Allen  about  whether  you  should 
talk  to  your  lawyer  about  this? 

A  Allen  told  me  not  to  tell  Mr.  Yaselli  nothing  about  it 

[954]  Q  Did  he  say  why? 

A  Because  he  said  he  wouldn’t  want  me  to  get  on  the 
stand  and  say  what - 

Q  He  what? 

A  He  wouldn’t  want  me  to  get  on  the  stand  and  said  the 
words  that  Mr.  Miller  told  him  to  tell  me. 

Q  What  were  the  words  he  said  Mr.  Miller  told  him  to 
tell  you? 

A  To  plead  not  guilty  to  the  case. 

Q  You  mean  to  tell  this  story  you  have  outlined  to  us? 

A  That’s  right. 

Q  This  was,  you  say,  in  the  bull  pen  after  you  went  down 
that  day? 

A  That’s  right 

Q  And  was  it  after  that  that  you  went  upstairs  and  said 
you  wanted  to  fire  Mr.  Yaselli? 

A  I  think  it  was,  I  am  not  sure. 

Q  And  what  was  the  reason  why  you  said  that  to  the 
Court?  Why  did  you  tell  the  Court  you  wanted  to  fire 
Mr.  Yaselli? 

A  I  told  the  Court  that  because  Allen  told  me  to  get  on 
the  stand,  and  said  that  I  didn  ’t  want  Mr.  Yaselli  on  my 
case. 

THE  COURT:  Say  it  again. 

THE  WITNESS :  Allen  told  me  to  get  rid  of  Mr.  Yaselli 

[955]  BY  MR.  ROBB: 

Q  Did  you  have  any  talk  with  Allen  about  what  he  was 
going  to  testify  to? 

A  Allen  told  me  that  he  was  going  to  take  the  blame  on 
himself. 

Q  And  was  he  going  to  say  you  were  there  or  not? 

A  He  was  going  to  say  I  wasn’t  there. 

Q  After  that  you  did  testify,  didn’t  you? 
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A  Yes,  sir. 

Q  Did  you  tell  your  lawyer  before  you  took  the  stand 
what  you  were  going  to  testify  to? 

A  No,  I  didn’t. 

Q  And  you  didn’t  testify  the  way  you  told  him  before 
you  were  going  to  testify,  did  you? 

A  No,  sir,  I  didn’t 

Q  Tell  us  again,  why  did  you  change  your  story? 

A  Because  I  was  looking  for  Allen  to  cut  me  loose,  and 
I  didn’t  understand  about  what  he  wanted  to  say. 

Q  Did  you,  yourself,  ever  talk  to  Mr.  Miller? 

A  No,  I  haven’t 

Q  You  asked  to  talk  to  Mr.  Miller,  did  you  not? 

A  By  Allen. 

Q  Pardon? 

A  Allen  told  me  he  would  get  him  for  me. 

Q  Allen  told  you  what? 

[956]  A  That  he  would  get  Mr.  Miller  to  talk  to  me 
about  getting  rid  of  Mr.  Yaselli. 

Q  You  say  he  told  you  he  would  get  Mr.  Miller  for  you; 
what  do  you  mean? 

A  He  would  talk  to  Mr.  Miller  about  Allen  getting  him 
for  another  lawyer. 

Q  You  testified  at  the  trial  that  you  made  that  confession 
because  you  were  beaten.  Was  that  the  truth? 

A  No,  it  wasn’t 

Q  And  why  did  you  tell  that  story? 

A  Allen  told  me  in  the  cell  to  say  that  I  was  beaten,  be¬ 
cause  he  would  cut  me  loose. 

Q  That  confession  was  just  about  the  truth,  wasn’t  it? 

A  The  first  one? 

Q  Yes. 

A  Yes,  sir. 

Q  One  further  question:  When  Allen  told  you  these 
things  did  you  or  did  you  not  understand  that  he  was  tell¬ 
ing  you  what  Mr.  Miller  had  said? 

A  When  he  told  me  these  things? 

Q  Yes. 

A  I  didn’t  understand  it 

Q  I  say  did  you  understand  that  was  what  Mr.  Miller 
had  said  to  Allen? 


A  Did  I  understand?  I  heard  Mr.  Miller  talk  to 

[957]  Allen  about  it,  yes,  I  did. 

,  Q  You  remember,  Proctor,  after  Allen  had  testified, 
whether  your  lawyer,  Mr.  Yaseili,  talked  to  you  about  get¬ 
ting  back  on  the  witness  stand? 

A  Yes,  sir,  he  asked  me  about  it 
Q  He  asked  you  about  it? 

A  Yes,  sir. 

Q  And  what  did  you  say? 

A  I  told  him  no,  I  wouldn’t 
Q  And  why  did  you  say  that? 

.  A  Because  Allen  told  me  not  to  get  back  on  the  stand  any 
more  because  I  might  change  my  testimony. 

Q  When  did  you  first  tell  Mr.  Yaseili  the  things  that  you 
have  told  us  here  this  morning  about  your  testimony,  and 
why  you  changed  it?  Was  it  after  you  were  convicted? 

A  Yes,  it  was  after  I  was  convicted. 

MB.  BOBB:  That  is  alL 

THE  COUBT :  Does  anybody  want  to  inquire? 

MB.  CONLIFF :  I  didn’t  know  whether  you  wished  Mr. 
Wood  to  go  first. 

MB.  WOOD:  Let  Mr.  Conliff  go  first 

CBOSS  EXAMINATION 
BY  MB.  CONLIFF: 

Q  You  stated,  in  response  to  Mr.  Bobb’s  question,  that 
the  confession  was  the  truth.  Do  you  mean  the  confes- 

[958]  sion  you  signed  at  Police  Headquarters  the  day 
you  were  arrested  was  the  truth? 

A  Yes,  sir. 

Q  And  then  your  testimony,  I  believe  you  have  stated 
to  Mr.  Robb,  that  the  police  had  intimidated  you  and  had 
beaten  you,  wasn’t  true? 

A  It  wasn’t  true. 

Q  In  other  words,  what  you  told  the  police,  and  the 
paper  you  signed,  was  the  truth  in  this  case? 

A  Yes,  at  headquarters. 

. .  Q  And  the  police  did  not  in  anywise  beat  you  or  promise 
you  anything  or  intimidate  you  in  order  for  you  to  sign 
that  statement? 


A  No,  they  didn’t 

Q  When  yon  took  the  witness  stand  to  testify  yon  knew 
that  the  Conrt  had  told  yon  yon  had  an  opportunity  to 
testify  everything  yon  knew  about  the  case  to  the  jury,  did 
yon  notT 

A  Yes,  sir. 

Q  And  yon  falsely  testified  at  that  time,  which  yon  told 
the  jury.  Yon  didn’t  tell  the  truth? 

A  No,  sir,  I  didn’t 

Q  And  yon  knew  yon  were  committing  perjury? 

A  Yes,  sir. 

Q  And  the  first  time  yon  decided  to  change  your  testi¬ 
mony  was  after  yon  were  convicted? 

[959]  A  The  first,  what— oh,  yes,  sir. 

Q  And  that  is  the  reason  that  yon  told  Mr.  Yaselli  what 
yon  mentioned  to  the  Conrt  the  other  Friday  when  yon 
were  in  court? 

A  Yes,  sir. 

ME.  CONLIFF :  That  is  all,  Your  Honor. 

MR.  WOOD:  We  have  no  questions,  Your  Honor,  and 
Mr.  Miller  doesn’t  want  to  ask  any. 

THE  COURT :  Yon  may  step  down. 

(Witness  excused.) 

MB.  ROBB:  I  will  call  Mr.  Yaselli,  please. 

Thereupon, 

E.  PAUL  YASELLI, 

being  first  duly  sworn,  was  examined  and  testified  as 
follows : 

DIRECT  EXAMINATION 

BY  MR.  ROBB: 

Q  Mr.  Yaselli,  your  full  name,  please? 

A  E.  Paul  Yaselli. 

Q  And  yon  were  counsel  for  the  defendant  Proctor  in 
this  case,  and  still  are? 

A  I  was,  yes. 

Q  And  how  long  have  yon  been  a  member  of  the  Bar 
of  the  District  of  Columbia? 

A  Since  1912. 


[960]  you  retained! 

A  I  was  retained. 

Q  And  about  when,  with  respect  to  the  trial! 

A  Around  January,  1951. 

Q  I  assume  that  at  about  the  time  you  were  retained 
vou  talked  to 'your  client,  Mr.  Proctor,  is  that  right! 

A  I  did. 

Q  And  did  there  come  a  time  that  you  took  a  state¬ 
ment  from  him  as  to  his  version  of  these  events! 

A  I  did. 

Q  And  was  that  statement  reduced  to  writing! 

A  It  was. 

Q  By  whom! 

A  By  myself. 

Q  Showing  you  Defendant’s  Exhibit  25,  this  typewrit¬ 
ten  statement,  I  will  ask  you  if  this  is  the  statement 
which  you  prepared. 

A  It  is. 

Q  What  did  you  do  with  that  statement! 

A  I  gave  it  to  Proctor  to  read  it  over  and  let  me  know 
whether  everything  was  as  he  had  told  me,  and  as  to 
whether  he  would  testify  to  that  that  is  in  the  statement, 
and  find  out  if  there  were  any  corrections,  additions  or 
suggestions. 

Q  What  did  he  tell  you  about  it! 

[961]  A  On  Tuesday  of  the  trial  I  asked  him  if  he 
had  read  the  statement  that  I  had  given  him,  and  he 
said  he  did.  I  asked  him  if  there  were  any  corrections 
or  additions  or  suggestions,  and  he  said  no  that  it  was 
all  right. 

Q  And  did  you  thereafter  make  your  opening  state¬ 
ment  on  the  basis  of  this  statement! 

A  I  did. 

Q  When  did  you  first  learn  that  Proctor  wasn’t  going 
to  testify  in  accordance  with  the  statement! 

A  I  suspected  that  when  I  asked  the  question  if  Allen 
had  been  to  see  him  the  week  before  the  tragedy  and 
asked  him  to  rob  a  man  with  him,  and  he  denied  it 

MR.  CONLIFF :  If  I  may  interrupt  at  this  time,  if  the 
Court  please,  it  is  not  dear  in  my  mind,  and  I  am  sure  it  is 
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not  clear  on  the  record,  as  to  when  this  answer  of  Proctor’s 
took  place,  whether  it  was  at  the  trial  or  while  he  was 
on  the  stand  or  just  when  it  did  occur*  I  think  that 
should  be  clear. 

BY  MB.  BOBB: 

Q  Your  first  notice  that  something  was  amiss  came  when 
yon  got  an  answer  from  Proctor  on  the  witness  stand 
that  was  not  in  accordance  with  the  statement  he  had 
previously  given  yon,  is  that  correct? 

A  Exactly. 

Q  And  that  answer  was  his  answer  regarding  his  prior 

[962]  conference  with  Allen? 

A  The  first  interview  he  had  with  Allen  or  Allen  had 
with  him,  where  Allen  gave  him  the  slip  of  paper  with  the 
address  of  Uline’s  business,  and  told  him  that  he  wanted 
him  to  help  him  to  rob  a  man. 

Q  And  thereafter  Proctor  completely  repudiated  on  the 
witness  stand  the  statement  he  had  made  to  yon,  is  that 
right? 

A  Exactly. 

Q  Mr.  Yaselli,sl  saw  in  the  record  that  at  one  point 
Mr.  Miller  asked  the  Court’s  permission  to  talk  to  your 
client,  Proctor.  Do  yon  recall  that? 

A  I  do. 

Q  Had  Mr.  Miller  ever  asked  yon  for  such  permission? 

A  Never. 

Q  Had  any  of  counsel  for  Allen  asked  yon  for  such 
permission? 

A  Never. 

Q  Subsequent  to  the  testimony  of  Allen  on  the  witness 
stand  did  yon  talk  with  Proctor  about  whether  or  not  he 
should  go  back  on  the  stand? 

A  I  did. 

Q  And  what  was  said? 

A  I  asked  him  if  he  wanted  to  contradict  Allen’s  story, 
that  he  only  knew  about  the  tragedy  from  what  Proctor 
told  him,  and  he  said  no,  that  he  did  not  want  to  take  the 

[963]  stand  and  contradict  Allen. 

Q  Did  yon  ask  him  why? 

A  No,  I  did  not  I  asked  him  if  he  would  sign  a  state¬ 
ment  to  that  effect,  and  he  said  he  would,  and  I  wrote  a 
short  statement  and  had  him  to  sign  it 
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r  ME.  ROBB:  Will  yon  mark  this  Defendant’s  Exhibit 
56,  please?  ' ' 

(Statement  dated  April  26,  1951,  signed  by  Frank 
v  Proctor  was  marked  Defendant’s  Exhibit  26  for  iden- 
.  tification.)  "  v< 

BY  MR.  BOBB: 

}  Q  Showing  yon  Defendant’s  Exhibit  26  for  identifica¬ 
tion,  I  will  ask  yon  if  this  is  the  statement  yon  took  from 
Proctor? 

•  A  It  is. 

MR  BOBB:  I  offer  it  in  evidence,  if  the  Conrt  please: 
THE  COURT:  Any  objection? 

MR  WOOD:  We  have  no  objection.  * 


THE  COURT :  All  right ;  it  will  be  received. 

MR  ROBB:  It  is  in  longhand.  It  is  dated  April  26, 
1951  and  reads: 

“I  don’t  care  to  testify  any  farther  or  contradict 
Allen’s  testimony.  Signed  Frank  ProetorJ” 
(Defendant’s  Exhibit  No.  26  previously  marked 
for  identification  was  received  in  evidence.) 

[964]  BY  MR.  BOBB: 

Q  Yon  wrote  that? 

A  I  wrote  it 

Q  And  he  signed  it? 

V  A  He  signed  it. 

Q  Why  did  yon  think  yon  ought  to  get  such  a  statement 
from  him? 

.  A  Because  he  didn’t  tell  the  story  that  he  had  told  me, 
-  and  I  wanted  to  have  it  in  writing  to  protect  myself  against 
any  charges  of  neglect  and  not  protecting  my  client’s 
interests.  , 

Since  Allen  took  the  stand  and  put  the  blame  bn  the  de¬ 
fendant  Proctor,  I  thought  it  was  proper  for  me  to  ask 
Proctor  if  he  wanted  to  take  the  stand  and  contradict 
^lien’s,  testimony,  and  have  it  in  writing  if  he  did  not  want 
to  do  so,  in  view  of  his  conduct  prior. 

Q  When  did  yon  first  learn  from  Proctor,  Or  hear  from 
Proctor,  the  narrative  which  he  gave  on  the  witness  stand 
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this  morning  about  bis  reasons  for  changing  bis  testimony  f 

A  The  first  time  that  the  motion  for  a  new  trial  came 
on  to  be  beard. 

I  think  it  was  after  we  adjourned,  and  be  told  me  be 
wanted  to  talk  to  me.  I  went  to  the  block  cell  here  in  this 
building  to  see  him,  and  at  that  time  he  said— he  apolo¬ 
gized  to  me  for  his  conduct  and  that  be  was  very,  sorry 
[965]  that  be  did  so,  and  be  only  did  it  because  Allen 
told  him  to  say  that  be  knew  nothing  about  it,  and  be  would 
say  be  knew  nothing  about  it,  and  if  he  would  ask  Miller  to 
be  his  attorney  Miller  would  see  to  it  that  he  would  be  free 
and  that  be  beard  Miller  tell  Allen  to  get  rid  of  me. 

And  then  I  asked  him  if  he  would  tell  that  to  the  Court. 
He  said  be  would. 

And  the  next  time  the  motion  came  on  to  be  heard  I  ad¬ 
vised  the  Court  that  Proctor  wanted  to  make  a  statement 
to  the  Court 

MB.  ROBB:  That  is  all 

MB.  MILLER :  We  have  no  questions. 

MB.  BOBB:  One  question  I  should  have  asked  the  de¬ 
fendant  Proctor.  I  wonder  if  I  might  recall  him  to  the 
stand. 

THE  COURT :  You  can  ask  him  right  there. 

MB.  BOBB :  Proctor,  on  May  11,  when  you  were  brought 
into  court  and  you  said  to  the  Court  this : 

“Judge,  Your  Honor,  what  I  wanted  to  say,  what  I 
said  the  other  week  on  the  stand,  the  words  I  said  was 
given  to  me  through  Allen  by  Mr.  Miller,  I  understood, 
to  plead  not  guilty,  and  I  didn’t  know  anything  about 
the  case,  and  Allen  was  supposed  to  cut  me  loose;  and 
for  me  to  get  rid  of  Mr.  Yaselli  because  he  would  be 
in  the  way  of  Allen  cutting  me  loose.” 

[966]  Proctor,  you  made  that  statement  to  the  Court; 
was  it  true? 

DEFENDANT  PROCTOR:  Yes,  that’s  true. 

MR.  BOBB:  That  is  alL 

THE  COURT:  I  understand  there  are  no  questions  of 
Mr.  Yaselli  by  any  counsel. 

(Witness  excused.) 
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MB.  BOBB:  That  is  all  I  have. 

;  .  *  t  • 

MB.  MTLLER :  Go  around  to  the  stand,  Allen. 

THE  COURT:  Were  yon  through,  Mr.  Bobbf 

MB.  BOBB :  That  is  all  the  testimony  we  have,  yes,  sir. 

.  Thereupon, 

r  .  “  i 

ALBERT  ALLEN,  j 

the  defendant,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

DIRECT  EXAMINATION  j 

BY  MB.  MILLER:  j 

Q  Did  you  ever  tell  Proctor  that  I  had  ever  told  yott  to 
get  rid  of  Yasellit 

A  No,  I  haven’t 

Q  Did  you  ever  tell  Proctor  that  I  told  you  to  tell  him 
that  if  he  would  change  his  story  you  would  cut  him  loose?  - 

A  No. 

MB.  MILLER:  That  is  all  1  j 

[967]  CROSS  EXAMINATION  ! 

BY  MB.  BOBB:  j 

Q  Did  yon  talk  to  Proctor  at  all  about  what  Ids  story 
was  going  to  be  on  the  witness  stand! 

A  No,  I  didn’t  He  was  in  the  bull  pen  downstairs  and 
he  showed  me  a  paper  that  was  typed  out  about  how  long 
I  had  knowed  him  and  everything. 

Q  When  did  he  show  you  that  paper? 

A  It  was  one  time  during  the  trial 

Q  Before  he  testified? 

A  No,  it  was  afterward. 

Q  Are  you  sure?  j 

A  Positive. 

Q  Showing  you  Defendants’  Exhibit  25,  is  this  the  paper 
that  he  showed  you? 

A  I  don’t  know— no,  it  was  a  smaller  piece  than  this. 

Q  How  did  he  happen  to  show  yon  that  paper,  do  you 
know? 
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A  I  don’t  know. 

Q  It  is  your  testimony  that  yon  never  talked  to  Proctor 
at  all  abont  what  he  was  going  to  testify  to? 

A  No,  I  didn’t  have  any  right  to  ask  him. 

.•»sQ  Never  talked  to  him? 

A  Nothing  abont  what  he  was  going  tosay,  no,  I 
[968]  didn’t 

Q  Yon  were  together  every  day  when  yon  came  np  to 
coprt,  weren’t  yon? 

A  Yes. 

1  Q  Yon  were  in  the  bnll  pen  together,  weren’t  yont 

A  Yes. 

Q  And  yon  went  back  to  the  jail  every  dayt 

A  We  did. 

Q  And  how  many  days  did  yon  do  this? 

A  Oh,  I  don’t  know  exactly. 

.  Q  Well,  five  or  six  days,  didn’t  yon? 

'  •  A  Abont  four  or  five  days,  I  think. 

Q  And  also  yon  saw  him  down  at  the  jail,  didn’t  yon? 

A  He  was  in  the  hospital 

Q  Yon  didn’t  see  him  down  there? 

A  No. 

Q  Bnt  on  all  those  occasions,  when. yon  came  np  from 
jail  with  Proctor,  and  here  in  the  bnll  pen  with  Proctor, 
and  went  back  to  the  jail  with  Proctor,  and  sat  in  the  court¬ 
room  with  Proctor,  yon  never  talked  with  him  abont  what  his 
story  was  going  to  be? 

A  No. 

Q  Did  yon  ever  talk  with  Mr.  Miller  abont  what  Proc¬ 
tor’s  story  was  going  to  be?  Did  Mr.  Miller  ever  ask  yon 
what  his  story  was  going  to  be? 

[969]  A  No,  he  didn’t 

MR.  MILLER:  I  was  interested  in  him,  Mr.  Robb. 

MR  ROBB:  I  know  that 

MR.  MILLER:  Yon  ought  to  know  it 

MR.  ROBB:  That  is  alL 

MR  MILLER:  That  is  alL 

MR.  CONLLFF:  The  Government  has  no  questions. 

(Witness  excused.) 
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. THE .  COURT :  It  might  be  well  at.  this  time,  to  take  a 
ten-minute  recess  and  we  will  come  back  at  twenty  minutes 
of  12.  ' 

(Short  recess.) 

MR  ROBB:  If  the  Court  please,  the  situation,  as  de^ 
veloped  by  the  testimony  of  the  defendant  Proctor,  seems 
to  me  it  is  this: 

We  have  two  defendants.  As  we  have  said,  their  defenses 
are  completely  inconsistent.  We  have  Proctor,  one  of  the 
defendants,  giving  to  his  counsel  a  story  which  we  believe 
might  have  induced  the  jury  only  to  convict  him  of  second 
degree  murder. 

We  have  Proctor  being  told  by  Allen,  the  co-defendant, 
after  hearing  Allen’s  counsel  tell  Allen  to  tell  Proctor  to 
get  rid  of  his  lawyer,  we  have  Proctor  being  told  by  Allen 
to  get  rid  of  Yaselli  and  to  shift  his  testimony  and  to  say 
he  wasn’t  there,  and  that  Allen  would  thereupon  let  Proctor 
[»70]  out  of  the  case.  And  Proctor  thereafter  did  so  shift 
his  testimony  with,  of  course,  disastrous  results.  - 

The  question  arises:  Is  Proctor  now  telling  the  truth 
about  this  matter!  I  wasn’t  there,  if  Your  Honor,  please, 
but  I  do  suggest  this  to  Your  Honor  in  weighing  his  testi¬ 
mony: 

In  the  first  place,  one  fact  stands  out  that  Proctor  did 
shift  his  story.  He  shifted  it  suddenly,  and  without  notice 
to.  his  counsel.  The  question  is,  why  ?  • 

Even  reading  this  record,  if  the  Court  please,  convinces 
me  that  Proctor  is  a  man  of  low  intelligence  and  little,  if 
any,  imagination.  Seeing  the  man  on  the  witness  stand  and 
talking  with  him,  that  becomes  even  more  apparent 

It  seems  inconceivable  to  me,  or  at  least  it  seems  doubtfnl 
to  me,  that  Proctor  would  have  imagined  the  story  which  He 
told  the  Court  onthe  witness  stand  this  morning.  And  there 
are,  if  the  Court  please,  certain  indicia  in  the  record  which 
at  least  tend  to  confirm  the  story  told  by  Proctor.  I  ad¬ 
verted  to  some  of  them  in  my  opening.  Of  course.  Your 
Honor  having  been  present  and  heard  it  all,  no  doubt  had  it 
in  Your  Honor’s  mind.  < 

It  is  apparent  to  me,  if  the  Court  please,  that  some  in¬ 
fluence  was  working  on  Proctor.  I  don’t  believe,  I  could 
not  believe,  that  this  was  spontaneous,  on  his  part,  that  it 
was  the  result  of  spontaneous  fermentation  in  Ms  mind  and 
[971]  heart  r 
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One  thing  I  neglected  to  read  to  the  Court  previously, 
which  may  have  some  significance,  is  this — I  want  to  say, 
if  the  Court  please,  that  I  am  just  appointed  in  this  case. 
I  am  not  here  to  attack  Mr.  Miller  or  any  counsel.  I  am 
merely  doing  what  I  conceive  to  be  my  duty,  because  this 
man’s  life  is  at  stake,  and  there  are  no  personalities  in  this 
whatever,  as  far  as  I  am  concerned. 

!  I  call  Your  Honor’s  attention  to  the  fact  on  Tuesday, 
April  24,  the  same  day  on  which  Proctor  told  the  Court  that 
he  wanted  to  discharge  Mr.  Yaselli  and  obtain  Mr.  Miller, 
at  the  close  of  the  court  day,  Mr.  Miller,  at  the  bench,  stated 
to  your  Honor: 

“MB.  MILLER:  In  view  of  what  happened  here  I 
would  like  to  talk  to  the  co-defendant,  Proctor,  and  I 
would  like  to  have  about  an  hour  in  the  morning  to  talk 
to  him. 

“THE  COURT:  Like  to  what? 

“MR.  MILLER:  Like  to  have  about  an  hour  in  the 
morning  to  talk  to  Proctor,  in  view  of  what  happened 
here  today. 

‘  ‘  THE  COURT :  I  don ’t  know  what  you  mean  by  what 
happened  here  today. 

“MR.  MILLER:  He  said  he  wanted  other  counsel. 
He  is  not  satisfied  with  his  counsel. 

[972]  “THE  COURT:  I  don’t  think  that  is  any 
justification  for  it 

“MR.  MILLER:  I  want  to  try  to  get  to  the  truth  in 
the  case  from  Proctor.  Proctor  said  down  there  a  while 
ago  he  wants  to  tell  the  truth,  and  he  wanted  to  talk  to 
.  me. 

“MR.  YASELLI :  He  has  been  telling  me  all  the  time 
he  wants  to  take  the  stand.  I  am  trying  to  tell  him  to 
wait.  He  has  been  peeved  about  that.  He  is  stupid,  so 
that  is  the  only  thing. 

“MR.  MILLER:  All  I  want  is  just  to  give  me  a 
chance  to  talk  to  the  man. 

“THE  COURT:  I  think  you  know,  Mr.  Miller,  why 
he  wants  to  talk  to  you.  He  said  so  for  the  record! 

“Have  you  got  any  information  or  anything  fur¬ 
ther? 
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.“MR.  MILLER:  No,  except  he  wants  to  tell  the 
trnth,  and  wanted  to  tell  me  his  statement  before  he 
took  the  stand. 

“THE  COURT:  What? 

“MR.  MILLER  r  Wanted  to  tell  me - 

“THE  COURT :  That  isn’t  what  he  said  here. 

“MR.  MILLER:  All  right.  If  yon  don’t  want  me  to 
talk  to  him,  that  is  all  right,  Yonr  Honor.  He  has  asked 
me  to  help  him. 

“THE  COURT:  Mr.  Miller,  let  ns  get  this  record 
[973]  straight.  It  is  important.  Yon  were  here - 

“MR.  MILLER:  I  heard  what  he  said. 

“THE  COURT:  — when  he  came  here. 

“MR.  MILLER:  I  did. 

#  “THE  COURT:  And  yon  heard  him  say  he  would 
like  to  have  yon  represent  him. 

“MR.  MILLER:  That  is  right. 

“THE  COURT:  All  right,  sir.  Therefore,  yon  want 
to  see  him  about  what? 

“MR.  MILLER:  I  would  like  to  talk  to  him. 

“THE  COURT:  About  what? 

“MR.  MILLER :  See  what  statement  he  is  going  to 
make. 

“  THE  COURT :  Yon  realize  yon  can’t  represent  him 
here.  Yon  have  said  it  would  be  inconsistent 

“MR.  MILLER:  I  know  it  would.  I  will  withdraw 
it  It  is  all  right 

“THE  COURT:  No,  it  isn’t  all  right 

“MR.  MILLER:  I  won't  ask  any  further.  We  will 
defend  Allen. 

“THE  COURT:  If  you  have  got  anything  which 
would  be  helpful  to  this  man,  you  ought  to  have  it 

“MR.  MILLER:  The  only  thing  I  would  like  to  talk 
to  him  about,  say,  about  15  minutes  in  the  morning. 

“THE  COURT :  For  what  purpose? 
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[974]  “MB.  MILLER :  Just  to  find  out  what  he  is 

•  going  to  tell  ns.  Would  that  be  any  harm? 

“THE  COURT :  I  don’t  know  if  it  wonld  be  harmful 
or  not  It  might  be  harmful  to  the  other  man  if  you 
have  got  inconsistent  positions. 

“MR.  MILLER:  I  will  withdraw  everything  I  said. 
I  will  withdraw  anything,  asking  to  talk  to  him  in  the 
morning. 

“THE  COURT:  I  just  think  we  ought  to  try  to  fol¬ 
low  this  thing  through.  We  have  it  on  the  record  by  your 
statement  and  Mr.  Yaselli’s  that  the  defenses  are  in¬ 
consistent. 

“MR.  MILLER:  Well,  that  is  right 

“THE  COURT :  Now,  do  you  think  it  would  be  right 
for  you  to  talk  to  him  in  those  circumstances? 

“MR.  MILLER:  I  will  withdraw  it.  Thank  you,  Your 
Honor.” 

THE  COURT:  What  page  is  that,  Mr.  Robb? 

MR.  ROBB :  That  colloquy,  if  Your  Honor  please,  begins 
at  page  550  of  the  record  and  continues  for  several  pages 
thereafter.  . 

It  seems  to  me,  if  Your  Honor  please,  in  reading  that  rec¬ 
ord  that  something  was  going  on  that  I  didn’t  know  about; 
something  was  going  on  that  didn’t  appear  in  the  printed 
record. 

[975]  It  seems  to  me  further  that  it  fits  in  with  the 
testimony  of  Proctor  this  morning.  It  seems  to  me  in¬ 
credible,  if  Your  Honor  please,  that  Allen,  as  he  testified 
this  morning,  never  talked  to  Proctor  about  what  Proc¬ 
tor’s  testimony  was  going  to  be,  and  never  talked  to  Allen’s 
counsel  about  what  Proctor’s  testimony  was  going  to  be. 
It  seems  to  be  incredible  that  that  could  have  happened, 
and  frankly,  I  don’t  believe  it. 

Now,  to  sum  up,  if  Your  Honor  please,  if  the  Court  has 
a  reasonable  doubt,  I  submit,  as  to  whether  or  not  this 
happened,  this  man  Proctor  ought  to  have  a  new  trial. 

If  one  of  two  co-defendants  is  induced,  by  a  state¬ 
ment  made  to  him  or  relayed  to  him  by  counsel  for  the 
other  co-defendant,  whose  position  is  inconsistent  with 
his,  if  that  co-defendant  is  induced  by  such  a  statement 
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to  change  his  testimony  in  a  way  which  is  prejudicial,  in 
fact  fatal  to  his  case,  I  submit  that  that  is  &  grievous 
error. 

•  THE  COUBT:  Excuse  me,  Mr.  Bobb.  Would  that  be 
pitched  on  the  theory  that  this  man  had  been  imposed 
upon  by  superior  forces  of  intelligence? 

MB.  BOBB:  I  think  so. 

.  THE  COUBT :  And  as  a  result  thereof  he  is  not  charge¬ 
able  with  his  falsification  upon  the  stand? 

MR  BOBB :  I  was  just  about  to  add,  if  the  Court  please, 

I  think  in  this  case  we  have  to  remember  that  this  is  a  man 
of  very  low  intelligence.  To  put  it  bluntly,  he  is  a  stupid 

[976]  man.  He  is  a  man  lacking  in  imagination;  lack¬ 
ing  in  any  sense  of  strategy  or  tactics,  of  reasoning,  and 
I  think  in  this  case  we  have  a  picture  of  an  ignorant,  stupid 
man  being  imposed  upon  by  a  smarter  co-defendant. 

If  that  happened,  if  the  Court  please,  or  if  the  Court 
has  a  reasonable  doubt  as  to  whether  or  not  it  happened, 

I  submit  that  justice  and  fairness  requires  that  this  man 
get  a  chance  to  tell  his  story  to  another  Court  and  jury, 
under  circumstances  free  of  such  undue  and  improper  in-  | 
fluences. 

That  is  all  we  have  to  offer,  if  Your  Honor  please. 

THE  COUBT:  Mr.  Bobb,  assuming  that  I  did  believe  | 
that  that  did  transpire,  have  you  attempted  to  see  whether 
or  not  what  in  fact  was  done  was  prejudicial?  Assuming 
that  his  proper  defense  was  second  degree  murder, 
pitched  on  the  fact  that  he  was  so  under  the  influence  of 
liquor  as  to  be  unable  to  harbor  the  specific  intent  to  rob, 
on  which  this  is  based,  all  of  the  testimony  relating  to  ! 
that  particular  feature  I  believe  is  in  the  record,  some  of  j 
which  I  put  in  the  record - 

MR  BOBB :  I  know,  Your  Honor  was  extremely  helpfuL  j 

ThE  COUBT:  The  fact  that  he.  didn’t  tell  the  truth,  as  j 
he ’  states  it,  reflected  in  his  statement,  do  you  feel  that  j 
was  prejudicial? 

MB.  BOBB:  I  think  it  was  highly  prejudicial,  if  the  i 
Court  please.  Perhaps  it  would  seem  more  so  to  me,  or  to  ! 

[977]  Your  Honor,  who  have  tried  a  great  many  cases, 

than  to  someone  sitting  in  a  law  school- who  has  not  tried  j 
cases.  '  ’  ! 
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I  think  when  Proctor  got  on  that  witness  stand  'and 
repudiated  the  opening  statement  his  counsel  made  to  that 
Jury,  that  his  case  was  lost,  and  by  the  same  token  so  was 
Allen’s.  I  think  that  any  such  statement  as  that  on  the 
record  was  devastating,  and  as  Mr.  Wood  has  very  well  said 
that  to  Your  Honor,  that  the  jury  knew  that  counsel  for 
Proctor  hadn’t  dreamed  up  his  opening  statement,  and 
furthermore,  Proctor’s  defense,  as  he  gave  it  to  his  coun¬ 
sel  prior  to  trial,  was  consistent  with  his  confession  which 
he  made  to  the  police,  and  in  a  homicide  case — and  I  have 
tried  a  great  many  of  them — that  is  an  extremely  im¬ 
portant  factor  for  a  defendant  to  consider,  because  the 
jury  is  going  to  believe  that  confession,  and  if  the  defense 
can  be  made  consistent  with  his  confession,  it  is  much  more 
apt  to  receive  the  sympathetic  consideration  of  the  jury. 
But  as  it  was,  that  jury  necessarily  had  to  find  Proctor 
was  lying,  and  when  they  found  that,  his  case  was  lost;  he 
had  no  defense,  because  they  had  to  find  that  he  was 
there. 

I  think  it  was  fatal  to  his  defense,  and  I  think  however 
faint  and  flickering  his  hope  might  have  been  had  he  made 
his  defense  as  he  had  planned  to  do,  nevertheless  it  was  a 
faint  and  flickering  hope,  and  he  ought  to  have  a  chance 
now  to  present  it. 

[978]  THE  COUBT:  Have  you  anything  to  say,  Mr. 
Conliff? 

MB.  CONLIFF :  Only,  Your  Honor,  that  this  man,  while 
he  may  be  of  low  intelligence,  there  is  no  question  he 
understood  the  charge  against  him,  and  there  is  no  question 
that  he  requested  the  Court  to  be  permitted  to  have  his  say 
in  court.  There  is  no  question  he  understood  what  the 
Court  told  him,  that  he  had  the  Tight  to  take  the  witness 
stand  and  tell  the  truth  about  anything  in  connection  with 
the  case.  He  has  admitted  as  much  today. 

He  deliberately  and  wilfully  committed  perjury  on  the 
witness  stand,  and  then  after  the  jury  found  him  guilty  of 
first  degree  murder,  he  decided  then  that  his  perjury  was 
not  particularly  successful.  Therefore  he  wished  to  change 
his  story. 

If  a  Court,  I  respectfully  say  to  Your  Honor,  would  see 
fit  to  set  a  verdict  aside  by  reason  of  the  wilful  perjury 
of  a  defendant,  irrespective  of  whether  he  was  induced  to 
commit  that  perjury  or  not,  which  we  cannot  be  certain 
of  in  this  case,  it  would  be  a  travesty  on  justice,  because 
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every  defendant  then  could  tell  a  deliberate  lie  on  the 
witness  stand,  and  if  he  did  not  influence  the  jury  and  be 
acquitted  by  the  use  of  that  false  testimony,  he  could 
say,  well,  I  should  have  a  new  trial  and  I  will  tell  a  new 
story  the  next  time. 

I  respectfully  say  that  the  other  arguments  submitted 
[979]  by  counsel  were  carefully  considered  by  the  Court 
during  the  trial,  and  no  new  point  has  been  brought  up  on 
these  motions. 

THE  COURT:  Has  anybody  else  anything  to  say? 

MR.  MILLER:  Nothing  from  us. 

THE  COURT :  I  will  take  it,  gentlemen,  and  consider 
both  of  the  motions. 

I  would  like  to  say,  Mr.  Robb,  the  Court  appreciates 
your  cooperation.  You  have  gone  laboriously  through  a 
very  substantial  record  and  showed  peculiar  knowledge 
of  the  record,  and  I  am  indebted  to  you,  because  it  is  vital 
to  our  system  that  we  have  the  rights  of  every  defendant 
in  a  criminal  case  adequately  protected. 

MR.  ROBB:  Thank  you. 

(Thereupon,  at  12  o’clock  noon,  the  hearing  on  the 
motions  was  concluded.) 


•  *[981]  Filed  in  open  court  Jan.  29, 1951.  Harry  M.  Hull; 
Clerk.'  :•*'. 


UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Holding  a  Criminal  Term 

(Grand  Jury  Impanelled  January  2,  1951  and  Sworn  in 

January  3,  1951) 

Criminal  No.  135- ’51 

Grand  Jury  No.  5-51 
The  United  States  of  America 
v. 

Frank  J.  Proctor 
Albert  Alien 

First  Degree  Murder 
Robbery 

(22-2401, 2901  D.C;  Code) 

The  Grand  Jury  charges : 

On  or  about  December  30,  1950,  within  the  District  of 
Columbia,  Frank  J.  Proctor  and  Albert  Allen  did  perpe¬ 
trate  a  robbery,  that  is  to  say,  the  said  defendants,  at  the 
time  and  place  aforesaid,  by  force  and  violence,  and  against 
resistance,  and  by  sudden  and  stealthy  seizure  and  snatch¬ 
ing  and  by  putting  in  fear,  did  steal,  take  and  carry  away, 
from  and  off  the  person,  and  from  the  immediate  actual 
possession  of  George  Schomber,  property  of  George  Schom- 
ber  and  The  M.  J.  Uline  Co.,  a  body  corporate,  of  the  value 
of  $108.61,  consisting  of  $53.61  in  money,  property  of 
George  Schomber;  and  $55.00  in  money,  property  of  The 
M.  J.  Uline  Co.,  a  body  corporate;  and  while  perpetrating 
the  robbery  in  the  maimer  aforesaid,  unlawfully  and  felo¬ 
niously  did  strike,  beat  and  wound  the  said  George  Schomber 
with  a  push  broom,  inflicting  upon  him  wounds  of  the  head, 
of  which  wounds  he  died,  within  the  District  of  Columbia, 
on  or  about  December  31, 1950. 

SECOND  COUNT: 

On  or  about  December  30,  1950,  within  the  District  of 
Columbia,  Frank  J.  Proctor  and  Albert  Allen  by  force  and 
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violence  and  against,  resistance  and  by  sudden  and  stealthy 
seizure  &nd  snatching  and  by  putting  in  fear,  stole  ana 
took  from  the  person  and  from  the  immediate  actual 
possession  of  George  Schomber,  property  of  George  Schom¬ 
ber  and  The  M.  J.  Uline  Co.,  a  body  corporate,  of  the 
[982]  value  of  about  $108.61,  consisting  of  $53.61  in 
money,  property  of  George  Schomber ;  and  $55.00  in  money, 
property  of  The  M.  J.  uline  Co.,  a  body  corporate. 

Geobge  Mobbzs  Fat 
Attorney  of  the  United  States  in 
and  for  the  District  of  Columbia 

A  TRUE  BILL; 

•  James  J.  Nolan  . 

Foreman . 
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£987]  IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

United  States 

V8. 

Albert  Allen 

Criminal  No.  135-51  ' 

Indicted  For:  First  Degree  Mnrder 

Filed  June  29, 195L  Harry  M.  Hull,  Clerk. 

SENTENCE 

Albert  Allen,  for  the  offense  of  Murder  in  the  First  De¬ 
gree  whereof  you  have  been  found  guilty,  you  are,  hereby 
sentenced  to  the  punishment  of  death  by  electrocution ;  and 
it  is 

ORDERED  that  you,  Albert  Allen,  be  forthwith  taken 
to  the  District  of  Columbia  Jail,  otherwise  known  as  the 
Washington  Asylum  and  Jail;  in  the  District  of  Columbia, 
and  there  be  kept  in  close  confinement;  and  that  on  the 
26th  day  of  October,  AD.,  1951,  you  be  taken  to  the  place 
prepared  for  your  execution  in  the  District  of  Columbia 
Jail,  and  that  then  and  there,  you  be  electrocuted,  according 
to  law. 

It  is  further  ORDERED  that  a  certified  copy  of  this  sen¬ 
tence  shall  be  transmitted  by  the  Clerk  of  the  United  States 
District  Court  for  the  District  of  Columbia  to  the  Superin¬ 
tendent  of  the  aforesaid  District  of  Columbia  Jail  not  less 
than  ten  days  prior  to  the  time  fixed  in  this  sentence  of  the 
Court  for  the  execution  of  the  same. 

Signed  this  29  day  of  June,  AD.,  1951 

R.  B.  Kerch 


Judge 
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[992]  Filed  June  5, 1951.  Harry  M.  Hull,  Clerk. 


UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Criminal  No.  135-51 

United  States 


Frank  J.  Proctor  and  Albert  Aiaen, 
Defendants 

MEMORANDUM  OPINION 

Upon  consideration  of  the  motion  for  a  new  trial  filed 
on  behalf  of  the  defendant  Proctor  and  argument  thereon, 
as  well  as  the  oral  testimony  of  the  two  defendants  and  one 
of  the  defendant  Proctor’s  counsel,  and  from  a  further  re¬ 
view  of  the  record,  I  have  concluded  that  the  motion 
should  be  granted. 

I  find  from  a  consideration  of  the  record  as  a  whole 
and  observation  of  the  two  defendants,  that  Hie  defendant 
Proctor’s  peculiar  actions  in  the  course  of  the  trial,  in 
repudiating  the  story  he  had  previously  told  his  attorney 
(which  he  confirmed  to  his  attorney  during  the  trial,  the 
day  before  he  testified,  and  which  agreed  with  his  confes¬ 
sion  to  the  police,  now  admitted  by  lum  to  have  been  freely 
given)  and  in  refusing  to  rebut  the  testimony  of  the  de¬ 
fendant  Allen  against  him,  were  caused  by  his  being  imposed 
upon  by  the  stronger  personality  and  higher  intelligence  of 
his  codefendant  Allen.  I  am  satisfied  that  the  defendant 
Proctor’s  abrupt  change  in  his  defense,  without  even  im¬ 
parting  his  intention  to  his  counsel,  was  not  born  in  his 
mind,  but  resulted  from  undue  influence  exerted  upon  him 
by  Allen  when  he  was  under  the  extraordinary  strain  of 
facing  a  possible  death  sentence,  and  that  Proctor,  grasping 
at  a  straw,  followed  Allen’s  instructions  in  the  belief  that 
they  were  the  advice  of  an  experienced  member  of  this 
bar  given  for  his,  Proctor’s,  benefit. 

[993]  Had  Proctor  adhered  to  his  original  position 
that  he  was  too  intoxicated  to  harbor  the  specific  intent  to 
rob,  his  defense,  which  would  have  been  entirely  consistent 
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with  his  confession  to  the  police,  might  have  been  formd 
worthy  of  belief  by  the  jury,  in  which  event  he  would  have 
been  found  guilty  of  only  second  degree  murder.  In  con¬ 
trast,  his  denial  on  the  stand  of  any  knowledge  of  the  crime, 
in  direct  contradiction  of  his  confession,  squarely  presented 
to  the  jury  the  issue  of  credibility  as  between  Proctor  and 
the  police.  I  cannot  with  clear  conscience  say  that,  had 
Proctor  not  been  imposed  on  in  the  manner  stated,  it  is 
certain  that  the  verdict  would  have  been  first  degree  murder. 

If  Proctor  had  shifted  his  position  at  the  trial  of  his  own 
volition,  his  present  capitulation  would  be  given  no  con¬ 
sideration  as  the  basis  for  a  new  trial.  However,  the 
entire  atmosphere  of  this  case,  as  now  gleaned  in  retro¬ 
spect,  lends  credence  to  Proctor’s  statements  that  he  was 
acting  in  obedience  to  the  suggestions  of  others,  persons  who 
had  an  obvious  interest  in  seeing  that  Proctor  took  the  posi¬ 
tion  he  did  on  the  stand,  thus  immunizing  Allen  against 
damaging  testimony  by  Proctor,  which  not  only  would  have 
put  Allen  on  the  scene  of  the  crime,  but  also  would  have 
made  Allen  a  participant  in  the  brutal  robbery  and  murder. 

No  question  has  been  raised  as  to  the  competence  of  the 
defendant  Proctor.  The  motion  for  new  trial  is  not  pre¬ 
mised  on  his  incompetence,  but  is  based  on  the  contention 
that  his  codefendant’s  interference  with  his  defense  pre¬ 
vented  him  from  getting  the  true  picture  of  the  crime  before 
the  jury. 

The  record  indicates  that  Proctor,  a  young  man  of  low 
intelligence  and  little  education,  unfamiliar  with  the  in¬ 
intricacies  [994]  of  trial  procedure,  and  yielding  to  pres¬ 
sure  because  of  his  precarious  position,  may  have  been 
a  mere  pawn  in  a  plan  to  better  Allen’s  position  even 
though  it  might  worsen  Proctor’s.  No  case  has  ben  brought 
to  my  attention  dealing  with  an  analogous  situation,  buTI 
believe,  under  the  facts  as  they  have  now  become  apparent, 
that  Proctor  was  deprived  of  the  fair  trial  which  is  his 
constitutional  guarantee,  and  that  a  new  trial  must  there¬ 
fore  be  granted  him  “in  the  interest  of  justice,”  as  permit¬ 
ted  by  Buie  33  of  the  Federal  Buies  of  Criminal  Procedure. 

'  I  am  conscious  that  the  action  here  taken  could  be  mis¬ 
interpreted  as  sanctioning  the  granting  of  a  motion  for  a 
new  trial  on  the  basis  of  the  deliberate  perjury  of  a  de¬ 
fendant;  who,  failing  to  convince  the  jury  by  a  false  story, 
is  permitted  to  overturn  an  unfavorable  verdict  on  the 
ground  that,  the  true  facts  would  not  have  warranted  his 
conviction  of  the  offence  charged,  but  would  have  resulted 
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in  his  conviction  of  a  lesser  offense.  It  is  for  this  reason 
that  I  must  make  it  clear  that  the  determination  that  a 
new  trial  should  be  granted  to  the  defendant  Proctor  is 
based  upon  the  unusual  facts  peculiar  to  this  case. 

Upon  consideration  of  the  motion  for  a  new  trial  filed  on 
behalf  of  the  defendant  Allen,  and  argument  of  counsel 
thereon,  I  have  concluded  that  the  motion  should  be  denied. 
Most  of  the  points  raised  by  the  motion  have  already  been 
dealt  with  at  length  during  the  course  of  the  trial.  The 
further  points  that  the  defendant  Allen  was  prejudiced  by 
the  manner  in  which  the  defense  of  his  codefendant  Proctor 
was  handled  and  particularly  by  the  conflict  of  Proctor's 
testimony  with  the  statements  and  part  of  the  argument  of 
his  counsel,  I  find  without  merit. 

Insofar  as  Proctor's  shifting  of  position  relates  to  the 
[995]  defendant  Allen's  conviction,  it  forms  no  basis  for 
granting  Allen  a  new  trial.  I  am  satisfied  that  it  was  Allen's 
own  action  which  brought  about  Proctor’s  testimony  in  con¬ 
flict  with  his  counsel’s  statements  and  part  of  his  argument 
However,  even  if  it  should  be  believed  that  Proctor's  change 
in  his  defense  was  not  brought  about  by  Allen’s  influence, 
the  contradictory  testimony  in  no  way  prejudiced  Allen, 
for  if  the  jury  believed  Proctor,  Allen  was  helped,  or,  if 
they  disbelieved  Proctor,  Allen's  position  was  made  no 
worse,  Proctor's  confession  already  being  in  evidence;  and, 
as  to  the  statements  and  argument  of  Proctor's  counsel,  the 
jury  were  plainly  instructed  that  statements  and  argument 
of  counsel  are  not  evidence,  and  that  their  verdict  must  be 
based  solely  on  the  evidence  adduced  on  the  witness  stand. 

R.  B.  Kerch,  Judge 

June  4, 1951. 


-fr  U.S.  Oovmront  Printing  Offic*  J./986804 
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QUESTIONS  PRESENTED 

In  the  opinion  of  appellee  the  questions  presented  are : 

1.  Whether  a  confession  of  murder  and  robbery  which  the 
defendant  Allen  testified  he  had  made  voluntarily  and  with¬ 
out  having  any  pressure  of  any  kind  exerted  upon  him 
must  be  excluded  under  the  McNabb  rule. 

a.  Whether  any  delay  in  taking  Allen  before  a  com¬ 
mitting  authority  from  the  time  he  might  have  been 
arrested  until  he  confessed  was  reasonably  necessary 
in  order,  with  his  voluntary  cooperation,  to  check  on 
facts  he  had  related  and  to  locate,  identify  and  appre¬ 
hend  a  codefendant 

b.  Whether  technically  Allen  was  even  arrested 
before  he  confessed. 

2.  Whether  in  a  trial  of  two  codefendants  jointly  indicted 
for  murder  and  robbery,  it  was  an  abuse  of  discretion  for 
the  trial  court  to  refuse  an  oral  request  for  severance  made 
on  the  second  day  of  trial,  which  alleged  only  that  the 
defenses  were  thought  to  be  “inconsistent”,  and  showed 
nothing  of  the  nature  of  the  defenses  expected  to  be  offered. 

3.  Whether  in  view  of  the  appropriate  cautionary  instruc¬ 
tions  to  the  jury  and  the  overwhelming  evidence  of  his  guilt, 
the  defendant  Allen  has  sustained  his  burden  of  showing 
that  it  was  an  abuse  of  discretion  for  the  trial  court  to  deny 
his  motion  for  a  new  trial,  based  on  a  claim  of  prejudice 
from  statements  to  the  jury  by  the  defendant  Proctor’s 
counsel 
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counterstatbmbnt  of  the  case 

By  an  indictment  filed  in  the  District  Court  Albert  Allen 
and  Frank  Proctor  were  charged  with  robbery  and  felony 
murder — murder  committed  in  the  perpetration  of  the  rob¬ 
bery.  On  the  second  day  of  their  jury  trial  Allen’s  counsel 
made  an  oral  request  for  a  severance  on  the  ground  that  he 
had  just  learned  that  the  defenses  of  the  two  defendants 
would  be  inconsistent  (J.A.  5).  The  request  was  denied. 
The  jury  found  both  defendants  guilty  as  charged.  Each 
defendant  filed  a  motion  for  a  new  trial.  Allen’s  motion 
was  denied  and  Proctor’s  motion  was  granted.1  Judgment 

1  In  granting  Proctor’s  motion  Judge  Keech  found  that  Proctor 
had  been  so  completely  under  the  domination  of  the  superior 
intelligence  and  personality  of  Allen  that  he  could  not  present  a 
proper  defense.  Proctor  had  intended  to  admit  participation  in 
the  robbery  and  murder,  and  to  assert,  as  his  defense,  lack  of  the 
requisite  intent  because  of  intoxication.  His  counsel  had  so  in¬ 
formed  the  jury  in  his  opening  statement.  However,  when  he  took 
the  stand,  as  the  first  important  witness  for  the  defense,  he  com- 

(1) 
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of  conviction  was  entered  as  to  the  defendant  Allen  and  he 
now  appeals. 

As  Allen’s  counsel  conceded  in  his  argument  to  the  jury 
(J.A.  450),  “There  can  be  no  doubt  that  this  was  a  brutal 
murder.”  The  victim,  George  Schomber,  referred  to  in  the 
record  by  the  nickname  “Oatmeal”,2  was  a  truck  driver 
for  the  Uline  Ice  Company  (J.A.  12).  At  approximately 
6:20  p.  m.  on  December  30,  1950,  he  was  found  slumped 
behind  the  steering  wheel  of  his  truck  in  the  company 
garage  at  Third  and  M  Streets,  N.  E.,  Washington,  D.  C. 
(J.A.  13).  Police  Officer  Womble,  who  arrived  at  the  scene 
shortly  thereafter  (J.A.  16),  described  the  victim’s  con¬ 
dition  as  follows  ( J.A.  17) : 

He  had  a  large  laceration  between  his  eyes ;  he  was 
bleeding  very  badly  from  that  laceration.  •  •  •  I 
found  the  pupils  of  his  eyes  were  unequal.  He  was 
bleeding  from  his  ears.  He  had  large  clots  of  blood 
hanging  from  his  nose,  both  nostrils,  and  was  bleeding 
from  his  mouth.  He  had  a  considerable  amount  of 
blood  about  over  his  clothes  and  over  his  forehead  and 
over  his  hands. 

Mr.  Gallagher,  an  employee  of  the  ice  company,  described 
the  physical  surroundings,  testifying  that  there  was  blood 
all  over  the  floor  of  the  garage  and  blood  smeared  against 
the  right  side  of  the  truck.  He  also  testified  that  on  the 
floor  beside  the  truck  there  were  a  man’s  hat,  a  lunch  box, 
and  glasses  that  had  been  all  broken  up.  (J.A.  58.)  Dr. 
Chohany,  attached  to  Casualty  Hospital  in  the  District  of 
Columbia,  testified  that  the  victim  was  brought  to  the  hospi¬ 
tal  by  ambulance  at  about  7  K)0  p.  m.  on  December  30,  1950, 
and,  despite  all  their  efforts  to  save  his  life,  was  pronounced 


pletely  surprised  his  own  counsel  by  asserting  that  he  was  not 
even  present  at  the  scene  of  the  crime.  Judge  Keech  was  con¬ 
vinced  that  he  did  this  because  Allen  had  represented  to  him  that 
when  he  (Allen)  later  took  the  stand  he  would  take  the  blame 
and  testify  that  Proctor  had  not  been  present.  See  opinion  of 
Judge  Keech  on  motions  for  new  trial.  (JA.  529.) 

2  It  appears  that  Schomber  had  acquired  this  nickname  because 
of  the  fact  that  when  he  began  to  work  for  the  ice  company  he 
had  lived  on  oatmeal  for  the  first  week  or  so  until  he  received  his 
pay  check  (JA.  75). 
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dead  at  1:20  a.  m.  on  December  31,  1950  (J.A.  21).  Dr. 
Chohany  further  testified  that  the  victim  had  an  eggshell 
fracture — i.e.,  that  the  bones  of  his  skull  resembled  the 
shell  of  an  egg  which  had  been  dropped  and  broken  into 
pieces  (J.  A.  22).  Dr.  Rosenberg,  physician  and  Deputy 
Coroner,  testified  that  he  performed  an  autopsy  on  the 
victim  on  December  31,  1950;  that,  in  his  opinion,  the 
victim’s  injuries,  which  he  described  in  detail,  had  been 
inflicted  with  a  blunt  instrument;  and  that  he  found  that 
the  victim  had  come  to  his  death  because  of  a  fractured 
skull,  lacerated  brain  and  accompanying  hemorrhage  and 
shock  (J.  A.  23). 

December  30,  1950,  was  a  Saturday  and  pay  day  at  the 
Uline  Ice  Company.  The  deceased  had  received  and  ap¬ 
parently  cashed  his  pay  check  in  the  amount  of  $53.61  on 
that  day.  The  deceased  was  a  special  delivery  driver  for 
the  company — i.e.,  he  delivered  ice  to  customers  whom  the 
other  drivers  had  missed,  and  regularly  made  C.O.D.  de¬ 
liveries,  while  most  of  the  deliveries  by  other  drivers  were 
charged.  According  to  the  company  records  he  was  sup¬ 
posed  to  have  collected  $71.61  for  the  company  on  Decem¬ 
ber  30,  1950.  (J.A.  234-42).  Officer  Womble  was  present 
when  a  search  of  the  deceased’s  person  was  made  and  a  pay 
envelope,  a  delivery  book  and  a  few  cents  in  change  were 
turned  over  to  the  officer  (J.A.  17-18).  The  deceased’s 
wallet,  containing  cards  and  papers,  was  recovered  by  Offi¬ 
cer  Clark  in  a  sewer  at  Ninth  and  M  Streets,  pursuant  to  in¬ 
formation  given  by  Allen,  and  was  introduced  in  evidence 
(J.A.  204-6).  The  company  was  reimbursed  for  its  $71.61 
by  their  insurance  company  (J.A.  241). 

In  establishing  Allen’s  connection  with  the  crimes,  the 
Government  introduced  two  confessions  made  by  Allen,  one 
to  police  officers  and  another  to  an  official  at  the  D.  C.  Jail. 
The  Government  called  witnesses  who  testified  that  Allen 
had  made  a  detailed  oral  confession  to  the  police  which  was 
later  reduced  to  writing  (J.A.  76).  The  confession  in 
written  form  was  also  introduced  (J.A.  186).  Taking  the 
witness  stand  in  his  own  behalf,  Allen  testified  that  he  had 
made  this  confession  without  having  any  pressure  of  any 
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kind  exerted  upon  him  ( J. A.  399) . 3  On  the  stand  he  claimed 
that  he  made  the  confession  because  Proctor  was  going  to 
implicate  him  ( J.A.  383)  and  that  he  actually  had  not  been 
in  the  Uline  Garage  with  Proctor  when  the  murder  and 
robbery  were  committed  (J.A.  380,  383).  The  confession 
follows : 

Office  of  the  Homicide  Squad, 

Metropolitan  Police  Department, 

Washington,  D.  C. 

Tuesday,  January  2, 1951 — 10 :22  P.M. 

Homicide  Case:  Death  of  George  Schomber,  white,  39 

years,  on  December  31,  1950. 

Question  by  Lieutenant  John  B.  Layton  : 

Question.  What  is  your  full  name,  age,  and  place  of 
residence? 

Answer.  Albert  Allen.  I  am  23  years  old  and  live 
at  247  Warren  Street,  Northeast. 

By  Lieutenant  Layton  : 

Albert  Allen,  you  are  being  held  on  account  of  the 
death  of  George  Schomber,  white,  who  was  pronounced 
dead  at  1:20  A.M.  on  December  31,  1950,  this  death 
being  caused  by  injuries  received  while  in  the  Uline 
Garage,  located  on  the  west  side  of  3rd  Street,  N.  E., 
between  L  &  M  Streets,  adjacent  to  the  Uline  Arena, 
about  6 :30  P.M.  on  December  30,  1950.  I  now  ask  you 
if  you  want  to  make  a  complete  statement  telling  what 
knowledge  you  have  of  this  matter  so  that  it  can  be 
taken  down  in  typewritten  form.  Before  doing  so  I 
advise  you  that  your  statement  must  be  made  freely 
and  voluntarily;  also  that  your  statement  will  be  used 
in  court  at  your  trial,  if  it  becomes  necessary.  After 
hearing  what  I  have  just  told  you,  do  you  want  to  make 
a  complete  statement? 

Answer  by  Albert  Allen:  Yes,  sir. 

3  In  fact,  according  to  Allen’s  own  testimony,  the  idea  of  telling 
the  police  that  he  had  participated  in  the  robbery,  to  the  extent  of 
having  planned  it,  originated  with  him  before  he  had  had  any 
contact  with  the  police.  Thus,  Allen,  apparently  being  of  the 
opinion  that  it  would  be  a  lesser  offense  merely  to  have  planned 
the  crime,  testified  that  he,  believing  that  Proctor  would  implicate 
him,  before  being  questioned  by  the  police,  planned  with  Proctor 
to  say  that  he  (Allen)  “was  the  one  [who]  planned  it”  (JA.  380). 
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By  Lieutenant  Layton  : 

Question:  How  long  had  you  known  George  Schom¬ 
ber? 

Answer:  About  four  months.  I  met  him  when  I 
came  back  this  time  to  work  at  Ulines. 

Question:  While  in  the  TJline  Garage  about  6:30 
P.M.  on  Saturday,  December  30,  1950,  did  you  have 
some  trouble  with  George  Schomber,  which  led  to  his 
death? 

Answer:  There  was  some  trouble  in  the  garage 
between  Frank  Proctor  and  George  Schomber  while 
I  was  in  the  garage,  and  Frank  Proctor  hit  him. 

By  Lieutenant  Layton  : 

Now,  Albert,  tell  me  in  your  own  words  just  what 
occurred. 

By  Albert  Allen: 

I  have  been  knowing  Frank  Proctor  for  about  a  year 
by  seeing  him  on  the  corner  of  9th  and  0  Streets,  N.W. 
and  drinking  together.  On  the  Saturday  before  last, 
that  was  on  December  23rd,  I  met  Frank  at  9th  and  0 
Sts.,  N.W.  and  he  asked  me  did  I  know  where  he  could 
get  some  money  and  I  told  him  yes  and  I  gave  him  the 
address  of  the  Uline  Ice  Company.  I  told  him  to  come 
over  about  5:30  P.M.  and  I  would  be  there,  but  he 
didn’t  come  over.  I  saw  him  several  times  after  that 
but  he  didn’t  say  anything  about  it.  Then  on  Saturday, 
December  30th,  I  saw  him  again  on  the  corner  of  9th 
&  O  Sts.,  N.W.  about  5 :00  P.M.  and  he  wanted  to  know 
if  the  job  was  still  good.  I  told  him  yes.  We  walked 
on  down  9th  Street  to  9th  and  N.  We  went  in  the 
whiskey  store  and  bought  a  half  pint.  We  came  out 
and  caught  a  cab.  We  goes  over  to  3rd  &  L,  N.E.  We 
gets  out  of  the  cab  and  walks  up  to  3rd  &  M  and  then 
we  came  back  to  3rd  &  L.  On  the  way  back  we  saw 
George  Schomber,  who  we  call  “Oatmeal”  loading  a 
truck.  I  told  Frank  there  was  Oatmeal  loading  a  truck 
now.  We  walks  on  in  front  of  the  garage  and  Dorsey 
and  Holmes  was  going  in  the  garage  in  their  trucks. 
George  Boddie  he  jumped  off  of  Holmes’  truck  and 
yelled  for  me  to  wait.  I  waited  for  Boddie  and  he 
comes  on  down  the  street  We  goes  to  the  whiskey 
store  at  3rd  &  K.  George  Boddie  buys  a  half  pint  and 
we  goes  in  the  alley  and  drink  it.  Then  I  was  talking 


to  George  and  he  said  something  about  my  girl  friend. 
I  told  him  to  watch  it,  that  it  might  be  my  girl  friend’s 
cousin  standing  there,  which  was  Frank.  We  talked  on 
and  Frank  walked  back  up  in  front  of  the  grocery  store 
at  3rd  &  L  and  waited  for  me.  Then  George  Boddie 
left  and  I  walked  up  to  the  grocery  store  at  3rd  &  L 
and  met  Frank,  and  Frank  and  I  walked  up  to  the  front 
of  Gordon  Brothers  Garage.  Then  we  saw  Ben,  who 
is  the  janitor  at  Ulines,  pull  into  the  garage  with  the 
Coupe.  Then  Ben  left  out  of  the  garage  and  went  into 
the  office,  and  then  me  and  Frank  went  into  the  garage 
through  the  small  door.  We  went  back  there  in  the 
back  on  the  left  hand  side,  where  the  trash  barrels  are 
kept,  and  Frank  picks  up  a  broom  that  was  sitting 
beside  the  trash  cans.  It  was  a  push  broom  with 
wooden  handle.  Frank  picks  up  the  broom  and  takes 
the  handle  out  of  it  and  tells  me  to  stand  up  on  the 
handle  and  break  it  in  two.  He  held  the  handle  and 
I  stepped  on  it  and  broke  it.  Then  he  lays  the  handle 
down  and  says  “Its  too  light”.  Then  he  picks  up  the 
broom  and  holds  it  until  Oatmeal  comes  in.  Oatmeal 
pulls  up  to  the  gate  and  raised  the  gate  on  the  garage 
and  he  came  in  with  his  truck.  He  parks  his  truck  and 
gets  out  with  a  newspaper  and  a  lunch  box  in  his  hand. 
Frank  walks  around  behind  him  and  hit  him  over  the 
head  twice.  Then  he  drug  him  around  the  right  hand 
side  of  his  truck,  looks  in  his  pocket  and  gets  his  bill¬ 
fold  and  kicks  him  in  the  face  twice.  Then  I  let  the 
door  down  and  we  went  out.  We  walked  on  down  3rd 
Street  to  L  Street.  Then  we  walked  out  L  Street  to 
1st  Street  and  then  up  1st  to  Pierce  Street,  out  Pierce 
Street  till  we  got  to  New  Jersey  Avenue,  walked  over 
to  M  Street  and  caught  a  cab  and  went  to  9th  &  N  Sts., 
N.W.  Then  we  goes  on  up  to  my  room  at  804  0  Street, 
N.W.,  at  least  I  stay  there  part  of  the  time.  We  divided 
the  money  and  I  got  forty  three  dollars  and  a  half  dol¬ 
lar  piece  and  Frank  got  the  same.  Then  we  came  on 
out,  walks  down  to  the  M  Street  Liquor  Store  at  9th  & 
M  Sts.,  N.W.  and  we  buys  a  half  pint.  When  we  came 
out  of  the  store  Frank  throws  the  billfold  in  the  sewer 
at  9th  &  M  Sts.,  N.W.  across  the  street  from  the  liquor 
store.  Then  I  left  Frank  and  I  goes  around  to  the  1200 
block  of  10th  Street,  waits  for  my  girl  to  dress  and  we 
catches  a  cab  and  comes  hack  to  the  ball  game  at  Uline 
Arena.  It  was  about  8  o’clock  when  we  got  back  to  the 
Arena.  I  sat  next  to  George  Boddie  at  the  ball  game, 
but  I  didn’t  tell  him  nothing  about  what  happened. 
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After  the  game  I  took  my  girl  friend  home  and  X  stayed 
at  her  honse  that  night.  I  left  my  girl’s  house  about 
5:30  A.M.  on  Sunday  morning  and  went  to  work  at 
Ulines.  When  I  got  to  work  I  learned  from  Jimmie 
Weaver  that  Oatmeal  was  dead.  Then  I  went  out  on 
some  deliveries  and  I  stopped  at  9th  &  0  Sts.,  N.W. 
I  saw  Frank  there  on  the  corner  and  I  told  him  about 
Oatmeal  being  dead.  Frank  said  “No  kidding”  and 
he  walked  off.  Then  I  got  in  my  truck  and  went  on  with 
my  deliveries.  I  saw  Frank  again  yesterday  at  9th 
&  0  Sts.,  N.W.,  after  I  got  off  from  work,  and  I  axed 
him  had  he  read  in  the  paper  about  the  boy  being  dead. 
He  just  hunched  me  with  his  arm  and  didn’t  say 
nothing  and  walked  off.  I  didn’t  see  him  any  more 
until  tonight  at  Police  Headquarters. 

Questioned  by  Lieutenant  Layton  : 

Question :  How  long  have  you  been  employed  at  the 
Uline  Ice  Company  and  in  what  capacity? 

Answer:  Off  and  on  for  five  years.  I  quit  two  or 
three  times.  The  last  time  I  went  back  to  work  about 
four  months  ago.  I  worked  as  a  driver  and  a  cuber. 

Question :  When  did  you  make  the  plan  to  rob  George 
Schomber  and  what  plans  did  you  make? 

Answer :  We  made  the  plan  on  the  23rd  of  December 
at  9th  &  0  Streets,  N.W.  Frank  asked  me  did  I  know 
where  I  could  get  some  money.  I  told  him  that  one  of 
the  drivers  come  in  with  right  smart  of 'money,  and  that 
this  driver’s  name  was  Oatmeal.  I  told  Frank  that  he 
was  the  C.O.D.  man  and  that  he  usually  got  in  the 
garage  between  5 :30  and  6  o’clock.  Thats  when  I  gave 
him  the  address  on  a  piece  of  paper  so  he  could  meet 
me,  but  he  didn’t  meet  me  on  the  23rd.  Then  when 
I  met  him  on  December  30th  he  asked  me  if  the  job  was 
still  good,  and  that  when  we  went  on  over  there. 

Question :  Did  you  make  any  plans  as  to  how  you 
were  going  to  rob  this  man? 

Answer:  No  we  didn’t  talk  about  that  at  all,  but 
when  we  went  in  the  garage  Frank  picked  up  the  broom 
from  beside  the  trash  can. 

Question:  Were  the  lights  on  or  off  when  you  and 
Frank  went  into  the  garage? 

Answer:  I  think  they  was  off,  but  I  wouldn’t  say 
for  sure. 

Question:  Do  you  remember  turning  the  lights  off 
before  you  and  Frank  left  the  garage? 
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Answer  :  I  could  have  turned  them  off  after  I  was  on 
the  inside,  but  I  don’t  remember  for  sure. 

Question:  Did  George  Schomber  snap  the  light 
switch  when  he  came  in? 

Answer:  No,  sir.  I  remember  that  the  lights  were 
out  when  he  came  in.  He  came  in  through  the  small 
door  and  went  over  and  pushed  the  button  to  raise  the 
big  door  without  turning  the  lights  on. 

Question  :  How  long  did  you  and  Frank  have  to  wait 
before  George  Schomber  came  in? 

Answer:  Approximately  about  five  minutes. 

Question:  After  Schomber  parked  his  truck,  which 
door  did  he  leave  the  truck  by? 

Answer:  The  left  side,  the  driver’s  side.  Then  he 
walked  toward  the  front  of  his  truck  and  that’s  when 
Frank  hit  him  and  he  fell  in  front  of  the  truck.  When 
he  fell  he  started  to  get  back  up  and  that’s  when  Frank 
hit  him  the  second  time.  Then  Frank  drug  him  around 
on  the  right  hand  side  of  the  truck.  That’s  where  he  got 
his  billfold  and  kicked  him  in  the  face. 

Question:  Do  you  know  what  happened  to  Mr. 
Schomber ’s  lunch  box? 

Answer:  The  last  time  I  saw  the  lunch  box  was  when 
he  dropped  it  in  front  of  the  truck. 

Question:  At  any  time  during  the  assault  and  rob¬ 
bery  of  George  Schomber  did  you  get  close  enough  to 
him  to  get  blood  on  your  body  or  clothes? 

Answer:  No  I  didn’t.  The  closest  I  got  to  him  was 
about  twelve  feet  when  I  was  over  by  the  gas  pump. 

Question:  Was  anyone  else  but  you  and  Frank  in 
your  room  at  804  0  St.,  N.W.,  when  you  divided  the 
money? 

Answer:  No  sir. 

Question  :  How  long  after  you  divided  the  money  did 
Frank  throw  the  billfold  in  the  sewer? 

Answer:  I  think  it  was  about  twenty  minutes. 

Question:  Describe  what  was  in  the  billfold  other 
than  the  money. 

Answer:  His  permit,  his  identification,  a  picture 
showing  him  and  a  lady  and  he  was  dressed  in  Army 
uniform,  some  of  his  Uline  ice  tickets  where  he  had  been 
checking  in.  I  think  that  was  about  all. 

Question:  Were  all  of  these  items  in  the  billfold 
when  it  was  thrown  in  the  sewer? 

Answer:  Yes  sir. 
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Question:  I  now  show  you  a  black  leather  billfold, 
with  four  card  cases,  a  picture,  a  D.  C.  driver’s  permit 
#604977,  ice  tickets,  a  Md.  driver’s  license  #339379, 
an  identification  card  from  the  Herson’s  Auto  &  Ap¬ 
pliance  Company,  and  other  cards,  all  initialled  with  the 
letter  “A”  for  identification,  and  ask  you  whether  or 
not  these  are  the  cards  and  papers  you  described  as 
being  in  the  billfold  at  the  time  you  and  Frank  divided 
the  money,  and  later  threw  it  in  the  sewer  t 

Answer:  Yes  they  are  the  cards  and  papers  that 
were  in  the  billfold. 

Question  :  Were  you  with  Frank  when  he  threw  the 
billfold  in  the  sewer? 

Answer:  Yes,  sir. 

Question  :  In  your  statement  you  said  that  a  broom 
found  in  the  garage  was  used  in  the  assault.  I  now 
show  you  a  broom  and  handle,  which  are  broken  in  two, 
and  were  found  in  the  garage,  after  the  assault,  and  are 
now  initialled  with  the  letter  “F”  and  a  square,  and 
ask  you  whether  or  not  this  is'  the  broom  that  you  de¬ 
scribed  as  being  used  in  the  assault? 

Answer  :  Yes  sir.  They  are  the  ones. 

Question:  I  now  show  you  a  Uline-Ice  ticket  No. 
05801,  which  is  marked  on  the  back  in  pencil  “Third  and 
M  Streets,  Northeast”,  and  has  been  initialled  “LBF” 
for  identification,  and  ask  you  whether  that  is  your 
handwriting  and  if  it  is  the  paper  you  gave  to  Frank 
Proctor  on  December  23rd? 

Answer:  Yes,  sir;  that’s  my  handwriting.  It  is  the 
same  paper  that  I  gave  Frank  on  December  23rd  so  that 
he  would  know  where  to  meet  me. 

Question:  Did  you  see  anyone  that  you  knew  at 
Ninth  and  0  Streets,  Northwest,  on  December  30, 1950, 
just  before  you  and  Frank  went  to  Uline’s  to  rob  Mr. 
Schomber? 

Answer:  Before  I  met  Frank,  I  went  to  the  little 
delicatessen  at  Ninth  and  O  Streets,  Northwest,  where 
he  works,  but  he  wasn ’t  there.  I  axed  Miss  Ethel  where 
he  was  and  she  said  that  she  didn’t  know.  Then  I  went 
in  the  beer  parlor  and  I  saw  Frank  after  I  came  out. 
That’s  when  he  axed  me  if  the  job  was  still  good  and 
while  we  was  talking  there  on  the  corner  of  Ninth  and  O 
Streets  I  saw  Miss  Ethel  coming  back  from  the  market. 
We  walked  on  off  just  before  she  got  there. 

Question:  I  now  show  you  a  key,  marked  “Inde¬ 
pendent  Lock  Company,  Fitchburg,  Massachusetts, 
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1011  P”,  also  a  key  marked  “Yale”  and  “19QK  804”, 
on  a  key  ring,  and  ask  you  if  yon  can  identify  them. 

Answer:  I  don’t  remember  seeing  them  before. 

Question:  Do  you  have  any  money  left  from  your 
share  of  the  robbery? 

Answer:  No,  sir.  I  spent  it. 

Question:  How  far  did  you  go  in  school? 

Answer  :  The  Third  grade. 

Question:  Can  you  read  and  write? 

Answer:  A  little. 

Question:  During  the  time  that  you  have  been  em¬ 
ployed  at  Uline’s  have  you  made  C.O.D.  collections  on 
your  route? 

Answer  :  Yes,  sir.  Almost  every  day. 

Question:  Have  you  made  your  statement  and  an¬ 
swered  my  questions  freely  and  voluntarily,  without 
any  force  or  promises  being  used  or  made  by  anyone  to 
obtain  the  same? 

Answer:  Yes,  sir. 

Question  :  Is  there  anything  you  want  to  add  to  your 
statement  that  has  not  already  been  covered? 

Answer:  No,  sir.  There  ain’t  nothing  else. 

Albert  Allen. 

Albert  Allen. 

Statement  typed  by  Detective  Sergeant  Walter  B. 
Vogelsang.  Completed  at  12:25  a.m. 

WBV. 

Witnesses : 

John  B.  Layton, 

Detective  Sergeant  Alfred  D.  Clark. 

In  objecting  to  admission  of  Allen’s  confession  to  the 
police,  defense  counsel  conceded  that  there  had  been  no  mis¬ 
treatment  of  Allen  at  any  time  but  contended  that  the  con¬ 
fession  was,  nevertheless,  inadmissible  under  the  decisions 
of  the  Supreme  Court  in  the  McNabb,  MitcheU  and  Upshaw 
cases  (J.A.  101,  184-5).  The  events  leading  up  to  Allen’s 
confession  may  be  divided  into  three  categories — those  dur¬ 
ing  the  period  before  3 :00  p.m.  on  January  2,  1951,  when 
Allen  may  have  been  arrested;  those  during  the  period  be¬ 
tween  3:00  and  7 :30  p.m.,  when  Allen  confessed;  and  those 
after  7 :30  p.m. 
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Events  Prior  to  3:00  p.m. 

As  previously  mentioned,  December  30,  1950,  the  day  on 
which  the  beating  and  robbery  took  place,  was  a  Saturday. 
It  was  pay  day  at  the  Uline  Ice  Company.  The  deceased 
was  a  special  delivery  driver  for  the  ice  company — i.e.,  he 
delivered  ice  to  customers  whom  the  other  drivers  had 
missed  and  regularly  made  C.O.D.  deliveries  whereas  most  of 
the  deliveries  by  other  drivers  were  charged  (JA.  234-42). 
Under  the  circumstances,  the  police  began  to  question  em¬ 
ployees  of  the  ice  company  on  Sunday,  December  31,  1950, 
and  continued  through  Tuesday,  January  2,  1951  (J.A.  69- 
70).  Allen,  who  was  an  employee  of  the  company,  did  not 
show  up  for  work  on  Tuesday  morning,  January  2, 1951.  He 
was  not  found  at  the  place  which,  according  to  company  rec¬ 
ords,  was  his  home  address.  ( J.A.  58-9)  At  approximately 
11 :30  a.m.  ( J.A.  390)  he  arrived  at  the  company  where  the 
other  employees  were  being  questioned.  He  testified  that  he 
went  there  voluntarily  (J.A.  390).  The  police  officers  told 
him  to  wait  in  the  hall  where  other  employees  were  awaiting 
questioning  and  that  they  would  see  him  in  a  few  minutes 
(J.A.  390).  Officers  Gosman  and  Schwab  began  a  conversa¬ 
tion  with  Allen  at  about  12 :00  noon  ( J A.  62,  379).  Allen’s 
first  statement  was  completed  at  about  1:30  p.m.  (J.A  379). 
In  this  statement  Allen  claimed  that  on  December  30, 1950, 
he  had  not  been  at  Uline’s  from  11 :00  a.m.  until  about  7 :30 
p.m.  at  which  time  he  met  another  employee  of  the  ice  com¬ 
pany,  George  Boddie  (JA.  60-1).  Officer  Gusman  then  left 
the  room  where  Allen  was  being  questioned  and  checked 
with  Mr.  Boddie  (JA.  62).  He  returned  to  the  room  in 
about  fifteen  minutes  and  resumed  his  interrogation  of 
Allen  (JA.  62).  In  the  course  of  further  interrogation 
between  1:30  and  3:00  p.m.  Allen  informed  the  police  that 
the  shoes  he  had  worn  on  December  30,  1950,  were  at  247 
Warren  Street,  N.E.,  and  his  other  clothes  at  804  O  Street, 
N.W.  (JA.  63).  During  the  questioning  at  Uline ’s  Allen 
not  only  was  not  threatened  or  struck  ( J.A  379)  but  was,  in 
his  own  words,  treated 1 1  -with  great  respect  ’  ’  ( J  A.  391) .  In 
fact,  according  to  Allen’s  own  testimony,  no  pressure  of 
any  sort  was  exerted  upon  him  at  that  or  any  other  time 
(JA.  403). 
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Events  Between  3:00  and  7:30  p.m. 

At  approximately  3 :00  p.m.  the  two  officers  and  Allen  left 
Uline’s  and  went  to  the  addresses  mentioned  by  Allen. 
Other  officers  continued  to  question  other  employees  of  the 
ice  company  (J.A.  104).  Allen  himself  testified  (J.A.  392) : 
“I  went  voluntarily.  They  didn’t  tell  me  I  had  to  go.”4 
Allen  further  testified  that  he  not  only  went  readily  and 
voluntarily  to  these  addresses  with  the  police  but  that  he 
also  turned  over  to  the  police  his  shoes  and  other  clothing 
voluntarily  and  without  any  objection  (J.A.  393-5).  The  two 
officers  and  Allen  then  went  to  the  Identification  Bureau  at 
Police  Headquarters,  arriving  at  about  3:45  p.m.  (J.A.  66). 
At  the  Identification  Bureau  benzedrine  tests  for  the  pres¬ 
ence  of  bloodstains  were  made  (J.A.  65,  395).  Allen  testified 
that  he  made  no  objection  to  such  tests  (J.A.  396).  He  fur¬ 
ther  testified  that  he  told  the  officers  he  had  got  his  coat 
bloodstained  when  a  girl  hit  him  one  night  in  his  automobile 
and  his  nose  began  to  bleed  ( J.A.  396).  Officer  Furr  arrived 
at  the  Identification  Bureau  at  about  4:00  p.m.  (J.A.  66). 
Between  4 :00  and  4 :45  p.m.  Officers  Furr  and  Gosman  took 
Allen  to  the  conference  room  at  Police  Headquarters  (J.A. 
86, 70).  Allen  was  questioned  there  until  about  5 :30  or  6 :00 
p.m.  (J.A.  66,  86).  Allen  testified  that  during  this  period  he 
was  “treated  fine”  (J.A.  397) ;  that  the  officer  [Furr]  asked 
him  why  he  had  said  he  had  been  at  places  where  he  had  not 
been  ( J.A.  397) ;  that  he  replied  that  he  had  not  wanted  to 
involve  himself  or  “the  person”  (J.A.  397,  380) ;  that  the 
officer  told  him,  “You  must  come  clean  and  tell  the  truth. 
You  will  have  to  testify  you  are  innocent,  if  you  are  inno¬ 
cent”  (J.A.  380) ;  and  that  he  then  voluntarily  told  the  of¬ 
ficer  that  he  knew  where  he  could  find  the  boy  who  claimed 
to  have  committed  the  murder  and  the  robbery  ( J.A.  398). 

At  approximately  5 :30  or  6:00  p.m.  the  officers  went  with 
Allen  to  Ninth  and  O  Streets,  N.W.,  to  see  if  Allen  could 
identify  this  boy,  later  ascertained  to  be  the  defendant 


4  Allen  also  testified  that  no  one  told  him  he  was  under  arrest 
(JA.  395).  In  view  of  all  this  Officer  Gosman’s  conclusion  that 
the  arrest  took  place  at  3:00  p.m.  (JA.  63)  would  seem  to  be 
erroneous. 
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Proctor  (J.A.  86-7).  Allen  testified  that  he  went  with  the 
officers  voluntarily  (J.A.  398).  Allen  pointed  ont  the  de¬ 
fendant  Proctor  to  the  police  officers,  and  Proctor  was 
arrested  and  taken  to  headquarters  by  some  of  the  police 
officers  in  a  police  wagon  (J.A.  399-400).  Allen  and  other 
police  officers  returned  to  headquarters  in  a  police  car  ( J.A. 
400).  On  arriving  back  at  headquarters  at  approximately 
6:30  p.m.  (J.A.  89)  the  officer  did  not  begin  to  question 
Allen  at  once  (J.A.  400)  but  they,  including  Captain  Scott, 
Assistant  Chief  of  Detectives  (J.A.  430),  started  question¬ 
ing  Proctor  in  a  separate  room  (J.A.  400,  88).  Officer  Furr 
resumed  interrogation  of  Allen  at  about  7 :00  p.m.  ( J.A.  89) 
and  Allen  first  started  admitting  his  participation  in  the 
murder  and  robbery  between  7 :15  and  7 :30  pjn.  (J.A.  74-5). 
On  being  brought  into  Proctor’s  presence  at  approximately 
7 :30  p.m.  ( J.A.  74-5),  Allen  voluntarily  made  a  full  oral  con¬ 
fession  (J.A.  76-8). 

Events  After  7:30  p.m. 

* 

In  his  confession  Allen  had  related  that  the  deceased’s 
wallet  had  been  thrown  into  a  sewer  across  from  the  liquor 
store  at  9th  and  M  Streets  (J.A.  78).  The  wallet  was  re¬ 
covered  and  brought  back  to  headquarters  by  Officer  Clark 
at  about  9:30  p.m.  (J.A.  78).  Allen  then  repeated  his  con¬ 
fession  to  his  fellow  employees,  Dorsey  and  Holmes,  and  to 
Mrs.  Jackson,  employer  of  Proctor  (J.A.  78).  Allen  then 
had  some  ham  sandwiches  and  coffee  (J.A.  80).  Allen 
testified  ( J.A.  404) : 

Lieutenant  Purr  asked  me  three  or  four  times  to  eat 
something,  but  I  didn’t  want  to  eat  anything.  •  •  • 
I  had  something  to  eat  when  I  got  ready. 

Allen’s  oral  confession  was  then  reduced  to  writing  (J.A. 
404).  His  employer,  Mrs.  Rothgeb,  witnessed  the  taking  of 
Allen’s  written  confession  (J.A.  236-7).  Allen  and  Proctor 
were  then  taken  back  to  Uline’s  Garage  (J.A.  — )  where  they 
reenacted  the  crimes  (J.A.  814).  Allen  corrected  Proctor  as 
the  latter  indicated  a  certain  areaway  as  the'  one  by  which 
they  had  approached  the  garage  (J.A.  82).  After  reenact¬ 
ment  of  the  crimes,  Allen  was  taken  back  to  headquarters 
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and  placed  in  a  cell  at  approximately  3  .*00  a.m.  on  January 
3,  1951.  (JA..  98). 

At  approximately  10:30  a.m.  on  January  3,  1951,  Allen 
was  taken  before  a  coroner’s  jury.  By  commitment  of  the 
coroner,  signed  by  the  members  of  the  coroner’s  jury,  dated 
January  3, 1951,  Allen  was  held  for  action  of  the  grand  jury 
(J.A.  285-6).  Over  objection  of  defense  counsel  that  such 
evidence  was  barred  by  the  McNabb  rule,  the  Government  in¬ 
troduced  the  testimony  of  Mr.  Graff,  supervisor  of  classifi¬ 
cation  at  the  D.  C.  Jail.  He  testified  that  on  January  4, 
1951,  Allen  had  orally  confessed  to  him  as  follows:  (J.A. 
289-90) : 

Frank  Proctor  had  asked  me  about  a  week  before 
this  happened  where  he  could  get  some  money  and  I  told 
him  about  the  deceased  who  was  the  only  C.O.D.  driver 
at  Uline’s.  The  day  this  happened  Frank  and  I  had 
been  drinking  together,  and  he  suggested  we  go  get 
that  money.  I  went  with  him  to  show  him  where  the 
truck  would  come  in.  •  •  •  I  stayed  back  in  the 
corner.  Frank  went  behind  him  and  hit  him  twice  with 
a  pushbroom  and  knocked  him  down.  He  took  his 
money  and  then  he  kicked  him  twice  on  the  head.  I  got 
about  $43  of  the  money. 

STATUTES  AND  RULES  INVOLVED 

D.  C.  Code  (1940  ed.)  §  22-2401  provides: 

Whoever,  being  of  sound  memory  and  discretion, 
kills  another  purposely,  either  of  deliberate  and  pre¬ 
meditated  malice  or  by  means  of  poison,  or  in  perpe¬ 
trating  or  attempting  to  perpetrate  any  offense  punish¬ 
able  by  imprisonment  in  the  penitentiary,  or  without 
purpose  so  to  do  kills  another  in  perpetrating  or  in 
attempting  to  perpertate  any  arson,  as  defined  in  sec¬ 
tion  22-401  or  22-402  of  this  Code,  rape,  mayhem,  rob¬ 
bery,  or  kidnapping,  or  in  perpetrating  or  in  attempt¬ 
ing  to  perpetrate  any  housebreaking  while  armed  with 
or  using  a  dangerous  weapon,  is  guilty  of  murder  in  the 
first  degree. 

D.  C.  Code  (1940  ed.)  § 22-2901  provides: 

Whoever  by  force  or  violence,  whether  against  re¬ 
sistance  or  by  sudden  or  stealthy  seizure  or  snatching, 
or  by  putting  in  fear,  shall  take  from  the  person  or 
immediate  actual  possession  of  another  anything  of 
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value,  is  guilty  of  robbery,  and  any  person  convicted 
thereof  shall  suffer  imprisonment  for  not  less  than 
six  months  nor  more  than  fifteen  years. 

Rule  5  (a),  Federal  Rules  of  Criminal  Procedure,  pro¬ 
vides: 

An  officer  making  an  arrest  under  a  warrant  issued 
upon  a  complaint  or  any  person  making  an  arrest  with¬ 
out  a  warrant  shall  take  the  arrested  person  without 
unnecessary  delay  before  the  nearest  available  com¬ 
missioner  or  before  any  other  nearby  officer  empowered 
to  commit  persons  charged  with  offenses  against  the 
laws  of  the  United  States.  When  a  person  arrested 
without  a  warrant  is  brought  before  a  commissioner 
or  other  officer,  a  complaint  shall  be  filed  forthwith. 

j  i 

Rule  8,  Federal  Rules  of  Criminal  Procedure,  pro¬ 
vides  : 

(a)  Joinder  of  Offenses. 

Two  or  more  offenses  may  be  charged  in  the  same 
indictment  or  information  in  a  separate  count  for  each 
offense  if  the  offenses  charged,  whether  felonies  or 
misdemeanors  or  both,  are  of  the  same  or  similar  char¬ 
acter  or  are  based  on  the  same  act  or  transaction  or  on 
two  or  more  acts  or  transactions  connected  together  or 
constituting  parts  of  a  common  scheme  or  plan. 

•'  f 
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(b)  Joinder  of  Defendants. 

Two  or  more  defendants  may  be  charged  in  the  same 
indictment  or  information  if  they  are  alleged  to  have 
participated  in  the  same  act  or  transaction  or  in  the 
same  series  of  acts  or  transactions  constituting  an 
offense  or  offenses.  Such  defendants  may  be  charged  j 
in  one  or  more  counts  together  or  separately  and  all 
of  the  defendants  need  not  be  charged  in  each  count. 

! 

Rule  14,  Federal  Rules  of  Criminal  Procedure,  pro¬ 
vides: 

If  it  appears  that  a  defendant  or  the  government 
is  prejudiced  by  a  joinder  of  offenses  or  of  defendants 
in  an  indictment  or  information  or  by  such  joinder  for 
trial  together,  the  court  may  order  an  election  or  sepa¬ 
rate  trials  of  counts,  grant  a  severance  of  defendants 
or  provide  whatever  other  relief  justice  requires. 
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SUMMARY  07  ARGUMSMT 

I 

The  McNabb  rule  requires  exclusion  of  a  confession  only 
if  it  is  the  result  of  unnecessary  delay  in  talcing  an  arrested 
person  before  a  committing  authority.  The  rule  is  a  judi¬ 
cially  created  federal  rule  of  evidence.  It  is  bottomed  upon 
the  duty  of  courts,  insofar  as  they  become  instruments  of 
law  enforcement,  to  refuse  to  approve  use  by  the  Govern¬ 
ment  of  evidence  which  its  officers  have  obtained  through 
official  misconduct  prohibited  by  law.  It  is  exclusively  a 
legislative  function  to  determine  what  shall  be  official  mis¬ 
conduct  prohibited  by  law.  This  determination  is  now 
expressed  by  Rule  5  (a),  Federal  Rules  of  Criminal  Pro¬ 
cedure.  The  official  misconduct  prohibited  under  Rule  5(a), 
F.  R.  Cr.  P.,  is  unnecessary  delay  in  taking  an  arrested  per¬ 
son  before  a  committing  authority.  An  absolute  necessity 
for  such  delay  is  not  required.  The  criterion  rather  is 
whether  under  the  particular  facts  of  each  case  the  delay 
was  reasonably  necessary  for  proper  police  procedure. 

Before  such  a  serious  charge  as  murder  is  filed  against 
an  arrested  person  who  claims  to  be  innocent,  such  delay 
as  is  reasonably  necessary  to  check  on  and  verify  the  facts 
asserted  by  such  person  is  in  accord  with  proper  police 
procedure.  Where  the  arrested  person  voluntarily  cooper¬ 
ates  with  the  police  in  an  effort  to  locate,  identify  and  ap¬ 
prehend  a  codefendant,  such  delay  as  is  reasonably  neces¬ 
sary  for  this  purpose  is  also  consistent  with  proper  police 
procedure.  Any  delay  in  taking  appellant  before  a  commit¬ 
ting  authority  prior  to  his  confession ,  therefore ,  assuming 
arguendo  that  he  had  been  previously  arrested ,  was  reason¬ 
ably  necessary  in  order,  with  his  voluntary  cooperation,  to 
check  on  facts  he  had  related  and  to  locate,  identify  and 
apprehend  a  codefendant. 

Moreover,  the  duty  prescribed  by  Rule  5  (a),  F.R.  Cr.  P., 
to  take  persons  before  a  committing  authority  without 
unnecessary  delay  applies  only  to  persons  who  have  been 
arrested.  Appellant  was  an  employee  of  the  ice  company 
where  the  murder  and  robbery  had  been  committed.  Ac¬ 
cording  to  his  own  testimony,  he  was  not  apprehended  by 
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the  police  but  voluntarily  came  to  the  place  where  the  police 
were  questioning  other  employees ;  when  he  left  to  go  with 
the  police  to  northwest  and  northeast  sections  of  the  city 
and  to  police  headquarters  while  the  police  were  checking  on 
facts  he  had  related,  he  went  voluntarily  and  no  one  told 
him  he  had  to  go ;  thereafter  he  voluntarily  went  with  the 
police  to  locate  and  identify  the  codefendant  Proctor;  no 
one  ever  told  him  he  was  under  arrest ;  no  pressure  of  any 
kind  was  ever  exerted  upon  him;  the  police  officers  treated 
him  fine  and  with  great  respect.  Technically,  therefore,  ap¬ 
pellant  was  not  even  arrested  before  he  confessed. 

Under  the  circumstances,  the  McNabb  rule  did  not  render 
appellant’s  confession  inadmissible  in  evidence. 

n 

The  “general  rule  is  that  persons  jointly  indicted  should 
be  tried  together. ’  ’  Hall  v.  United  States,  83  U.S.  App.  D.C. 
166, 169, 168  F.  2d  161, 163,  cert,  denied  334  U.S.  583.  Allen 
and  Proctor  were  jointly  indicted  and  accordingly  should 
have  been  tried  together.  Whether  they  might,  despite  the 
general  rule,  have  had  separate  trials  was  a  matter  com¬ 
mitted  to  the  discretion  of  the  trial  court.  In  the  oral  re¬ 
quest  for  a  separate  trial  on  behalf  of  Allen,  made  on  the 
second  day  of  trial,  it  was  stated  only  that  the  defenses  were 
“inconsistent”,  the  nature  of  the  inconsistency  not  being 
shown.  Denial  of  a  separate  trial  to  Allen  on  that  showing 
was  not  an  abuse  of  discretion. 

Allen’s  motion  for  a  new  trial,  based  on  statements  to  the 
jury  and  cross-examination  of  Government  witnesses  by 
Proctor’s  counsel,  was  likewise  committed  to  the  trial 
court’s  discretion.  Allen’s  motion  was  denied,  after  a  hear¬ 
ing  and  argument,  in  a  carefully  considered  opinion  by  the 
trial  judge.  This  Court  has  said  that  much  reliance  should 
be  placed  on  such  a  determination.  Hall  v.  United  States, 
84  U.S.  App.  D.C.  209, 171  F.  2d  347.  The  jurors  are  pre¬ 
sumed  to  have  followed  the  instructions  of  the  court  that 
they  were  to  decide  the  case  solely  on  the  basis  of  the  evi¬ 
dence  and  that  statements  of  counsel  were  not  evidence. 
Moreover,  Allen’s  claim  of  prejudice  is  to  be  viewed  against 
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the  overwhelming  evidence  of  his  guilt.  Accordingly,  re¬ 
view  of  the  denial  of  his  motion  for  a  new  trial  compels  the 
conclusion  that  Allen  has  failed  to  sustain  his  burden  of 
showing  that  such  a  denial  was  a  plain  abuse  of  discretion 
by  the  trial  court. 

ARGUMENT 

I 

The  McNabb  Rule  Did  Not  Render  Appellant’s  Confession 

Inadmissible  in  Evidence 

A.  The  McNabb  Rule  Requires  Exclusion  of  a  Confession 
Only  if  It  Is  Obtained  from  an  Arrested  Person  After 
There  Has  Been  an  Unnecessary  Delay  in  Taking  Him 
Before  a  Committing  Authority. 

STATEMENT  OF  THE  RULE  OF  EVIDENCE 

The  McNabb  rule  of  evidence,  formulated  in  McNabb  v. 
United  States ,8  and  clarified  in  United  States  v.  Mitchell ,• 


6  318  U.S.  332.  In  the  McNabb  case  three  of  the  defendants 
were  taken  into  custody  between  one  and  two  o’clock  on  a  Thurs¬ 
day  morning,  and  were  held  incommunicado  in  a  barren  cell  for 
fourteen  hours  before  questioning  ever  began.  Another  was  handed 
over  by  the  police  to  the  federal  authorities  about  nine  or  ten 
o’clock  on  Thursday  morning,  and  still  another  voluntarily  sur¬ 
rendered  about  eight  or  nine  o’clock  Friday  morning.  All  were 
questioned,  both  separately  and  together,  for  long  and  short  periods, 
at  various  times  of  the  day  and  night,  always  before  at  least  six 
officers.  The  questioning  continued  until  around  two  o’clock 
Saturday  morning.  In  stating  its  conclusion  the  Court  said:  “We 
hold  only  that  a  decent  regard  for  the  duty  of  courts  as  agencies 
of  justice  and  custodians  of  liberty  forbids  that  men  should  be 
convicted  upon  evidence  secured  under  the  circumstances  revealed 
here ”  (318  U.S.  at  347,  emphasis  added).  The  record  did  not  dis¬ 
close  when  the  defendants  were  taken  before  a  committing  au¬ 
thority.  See  335  UJS.  418,  fn.  5. 

*  322  U.S.  65.  In  the  Mitchell  case  the  defendant  shortly  after 
being  arrested  confessed,  told  the  officers  of  various  items  of  stolen 
property  to  be  found  in  his  home,  and  consented  to  their  going  to 
his  home  to  recover  the  property.  Illegal  detention  followed.  With 
respect  to  his  disclosures  the  Court  said:  “But  in  any  event,  the 
illegality  of  Mitchell’s  detention  does  not  retroactively  change  the 
circumstances  under  which  he  made  the  disclosures.  These,  we  have 
seen,  were  not  elicited  through  illegality.  Their  admission,  there- 
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has  been  stated  in  TJpshaw  v.  United  States?  as  follows: 

i 

•  •  •  that  a  confession  is  inadmissible  if  made  dur¬ 
ing  illegal  detention  due  to  failure  promptly  to  carry 
a  prisoner  before  a  committing  magistrate  *  *  *. 

BASIS  AND  SCOPE  OF  THE  RULE  07  EVIDENCE 

The  scope  of  the  McNabb  rule  is  necessarily  limited  by 
the  nature  of  its  origin.  Being  a  judicially  created  federal 
rule  of  evidence,  its  sole  basis  is  the  duty  of  the  federal, 
courts,  insofar  as  they  become  instruments  of  law  enforce¬ 
ment,  to  refuse  to  sanction  use  by  the  Government  of  the 
fruits  of  wrongdoing  by  its  officers.8  Thus,  as  pointed  out 

fore,  would  not  be  use  by  the  Government  of  the  fruits  of  wrong¬ 
doing  by  its  officers.  Being  relevant,  they  could  be  excluded  only 
as  a  punitive  measure  against  unrelated  wrongdoing  by  the  police: 

Our  duty  in  shaping  rules  of  evidence  relates  to  the  propriety  of 
admitting  evidence.  This  power  is  not  to  be  used  as  an  indirect 
mode  of  disciplining  misconduct ”  (322  UB.  at  70-71,  emphasis 
added). 

7  335  UB.  410,  413.  In  the  Upshaw  case  the  arresting  officer  in 
effect  conceded  that  the  confessions  were  the  ‘‘fruits  of  wrong¬ 
doing”  by  the  police  officers.  Moreover,  as  the  Court  pointed  out: 

“He  admitted  that  petitioner  was  illegally  detained  for  at  least 
thirty  hours  for  the  very  purpose  of  securing  these  challenged 
confessions.  He  thereby  refutes  any  possibility  of  an  argument 
that  after  arrest  he  was.  carried  before  a  magistrate  ‘without 
unnecessary  delay’  ”  (335  UB.  at  414). 

*  In  the  McNabb  case  the  Court  stated:  “In  holding  that  the 
petitioners’  admissions  were  improperly  received  in  evidence 
against  them,  and  that  having  been  based  on  this  evidence  their  j 
convictions  cannot  stand,  we  confine  ourselves  to  our  limited  func¬ 
tion  as  the  court  of  ultimate  review  of  the  standards  formulated 
and  applied  by  federal  courts  in  the  trial  of  criminal  cases.  We  are  j 
not  concerned  with  law  enforcement  practices  except  insofar  as 
courts  themselves  become  instruments  of  law  enforcement .  We 
hold  only  that  a  decent  regard  for  the  duty  of  courts  as  agencies 
of  justice  and  custodians  of  liberty  forbids  that  men  should  be 
convicted  upon  evidence  secured  under  the  circumstances  revealed  ! 
here.  In  so  doing,  we  respect  the  policy  which  underlies  Congres¬ 
sional  legislation.  The  history  of  liberty  has  largely  been  the  - 
history  of  observance  of  procedural  safeguards.  And  me  effective 
administration  of  criminal  justice  hardly  requires  disregard  of  Vj 
fair  procedures  imposed  by  law”  (318  UB.  at  347,  emphasis  added). 
Similar  statements  by  the  Court  in  the  MitcheiU  and  Upshaw  cases  -  j 
are  set  forth  in  footnotes  6  and  7,  supra.  ■ 
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by  then  Solicitor  General  Fahy  at  p.  21  of  the  Government’s 
brief  before  the  Supreme  Conrt  in  the  Mitchell  case : 

The  function  of  the  court  and  jury  in  trying  a  crimi¬ 
nal  case  is  primarily  to  arrive  at  the  truth  of  the 
criminal  charges.  That  function  does  not,  indeed,  re¬ 
lieve  a  court  of  the  responsibility  of  keeping  out  of  the 
case  matters,  which,  but  for  the  official  misconduct  pro¬ 
hibited  by  law,  would  not  be  available.  To  exclude 
more  would  be  at  once  to  usurp  the  function  of  the 
legislature  in  devising  penalties  for  infractions  of 
statutory  duties,  and  to  obscure  the  function  of  the 
court  in  trying  the  truth  of  the  charges  against  the 
accused. 

It  follows  that  the  type  of  wrongdoing  by  Government 
officials  to  which  the  McNabb  rule  relates— delay  in  taking 
an  arrested  person  before  a  committing  authority — is  mate¬ 
rial  under  the  rule  only  if  it  precedes  the  confession  which 
the  Government  seeks  to  introduce;  otherwise,  there  could 
be  no  causative  relation  between  the  misconduct  and  the 
confession,  and  the  confession  could  not  possibly  be  the  fruit 
or  product  of  official  misconduct  prohibited  by  law.9 

It  is  important,  too,  to  bear  in  mind  that  where,  as  here, 
no  constitutional  question  is  involved,  it  is  a  legislative  and 
not  a  judicial  function  to  determine  what  shall  and  what 
shall  not  be  prohibited  as  official  misconduct.  Congress  has 
expressed  such  determination  first  by  statute  and  later,  with 
the  assistance  of  the  Supreme  Court,  by  rule  of  criminal 
procedure.  Accordingly,  it  is  to  the  legislative  rule  of  pro¬ 
cedure  and  not  the  judicial  rule  of  evidence  that  we  must 
look  to  ascertain  just  what  is  prohibited  as  official  miscon¬ 
duct  ’ 

THE  UNDERLYING  RULE  OP  PROCEDURE 

The  prohibition  by  law  of  the  official  misconduct  with 
which  the  McNabb  rule  is  concerned,  formerly  contained  in 
Sections  593  and  595  of  Title  18,  United  States  Code,10  now 


9  See  footnote  6,  supra. 

10  These  statutes  were  construed  as  requiring  that  arrested  per¬ 
sons  be  taken  before  a  committing  authority  “promptly”.  McNabb 
v.  United  States,  supra,  at  342. 
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steins  from  Bide  5  (a),  Federal  Bales  of  Criminal  Proce¬ 
dure.11  That  rule  provides: 

An  officer  making  an  arrest  under  a  warrant  issued 
upon  a  complaint  or  any  person  making  an  arrest  with¬ 
out  a  warrant  shall  take  the  arrested  person  without 
unnecessary  delay  before  the  nearest  available  commis¬ 
sioner  or  before  any  other  nearby  officer  empowered  to 
commit  persons  charged  with  offenses  against  the  laws 
of  the  United  States.  "When  a  person  arrested  without 

11  Since  D.C.  Code  (1940  ed.)  sec.  4-140,  requiring  that  certain 
arrested  persons  be  brought  before  a  committing  authority  “im¬ 
mediately  and  without  delay,”  is  by  its  terms  limited  to  arrests 
for  offenses  committed  “in  the  presence  of  such  member  [of  the 
police  force],  or  within  his  view,”  it  is  doubtful  whether  that  sec¬ 
tion  ever  applied  to  a  case  like  that  at  bar  where  any  arrest  must 
have  been  made  under  the  general  police  power  to  arrest  an  in¬ 
dividual  without  a  warrant  on  reasonable  ground  to  believe  that 
that  individual  has  committed  a  felony.  See  footnote  8  of  the 
Government’s  brief  before  the  Supreme  Court  in  the  Mitchell  case. 
In  any  event,  to  the  extent  that  D.C.  Code  (1940  ed.)  sec.  4-140 
sets  up  a  standard  different  from  that  now  contained  in  Rule  5  (a) , 
F.  R.  Cr.  P. — “without  unnecessary  delay” — the  code  provision 
would  no  longer  have  any  force  and  effect.  18  UJ5.C.  657.  This 
is  made  clear  by  the  Note  of  the  Advisory  Committee  on  Rules 
with  respect  to  Rule  5  (a) : 

The  time  within  which  a  prisoner  must  be  brought  before 
a  committing  magistrate  is  defined  differently  in  different 
statutes.  The  rule  supersedes  all  statutory  provisions  on  this 
point  and  fixes  a  single  standard,  i.e.,  "without  unnecessary 
delay,’  18  U.S.C.  593  (Operating  illicit  distillery;  arrest;  bail) ; 
sec.  595  (Persons  arrested  taken  before  nearest  officer  for 
hearing) ;  *  *  *  D.C.  Code  (1940),  Title  4,  sec.  140  (Arrests 
without  warrant);  *  *  *  What  constitutes  ‘unnecessary 
delay,’  i.e.,  reasonable  time  within  which  the  prisoner  should 
be  brought  before  a  committing  magistrate,  must  be  deter¬ 
mined  in  the  light  of  all  the  facts  and  circumstances  of  the 
case.  The  following  authorities  discuss  the  question  what 
constitutes  reasonable  time  for  this  purpose  in  various  situa¬ 
tions:  Carroll  v.  Parry ,  48  App.  D.C.  453;  Janus  v.  United 
States ,  38  F.  2d  431  (C.CA.  9th) ;  Commonwealth  v.  Di  Stasio, 
294  Mass.  273;  State  v.  Freeman,  86  N.C.  683;  Peloqum  v. 
Hibner,  231  Wis.  77;  see,  also,  Warner,  28  Va.  L.  R.  315, 
339-341. 

Both  the  Supreme  Court  and  this  Court  have  implicitly  so  held  in 
Upshaw  v.  United  States ,  supra,  and  Gamer  v.  United  States ,  84 
UB.  App.  D.C.  361, 174  F.  2d  499,  cert.  den.  337  U.S.  945. 
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a  warrant  is  brought  before  a  commissioner  or  other 
officer,  a  complaint  shall  be  filed  forthwith. 

THE  MISCONDUCT  PROHIBITED  UNDER  THE  RULE  OF  PROCEDURE 

The  misconduct  prohibited  under  Rule  5  (a),  F.  R.  Cr.  P., 
is  violation  of  police  officers’  express  duty  to  take  arrested 
persons  before  a  committing  authority  without  unnecessary 
delay.  First,  by  the  terms  of  the  rule  that  duty  applies  only 
to  the  case  of  a  defendant  who  is  in  detention  by  virtue  of 
his  arrest.  It  does  not  require  police  officers  to  take  a  per¬ 
son  before  a  committing  authority  unless  he  is  arrested. 
Williams  v.  United  States ,  U.S.  App.  D.C.  ,  189  F.  2d 
693;  United  States  v.  Grote,  140  F.  2d  413  (C.A.  2).  See 
Poulas  v.  United  States,  95  F.  2d  412  (C.A.  9) ;  Weathersbee 
v.  United  States,  62  F.  2d  822  (C.A.  5),  cert.  den.  289  U.S. 
737.  Indeed,  it  would  be  almost  impossible  to  solve  an  un¬ 
witnessed  crime,  such  as  that  here  involved,  without  ques¬ 
tioning  persons  who  are  likely  to  have  information  concern¬ 
ing  it.  Once  a  defendant  is  arrested  and  taken  before  a 
committing  authority  in  a  case  such  as  that  at  bar  Rule  5  (a) 
requires  the  arresting  officers  to  file  a  complaint  against 
him,  in  this  case  a  charge  of  first  degree  murder.  Accord¬ 
ingly,  proper  police  procedure  must  proceed  with  caution 
even  prior  to  an  arrest.  It  has  been  suggested  that  the  right 
of  police  officers  to  question  a  defendant  prior  to  his  arrest 
should  be  regulated  by  legislation,12  but  so  far  Congress 
has  taken  no  action  in  this  direction.  Moreover,  it  is  well 
settled  that  police  officers  are  not  guilty  of  misconduct  just 
because  they  obtain  the  confession  of  a  defendant  after  he 
has  been  arrested.  In  fact,  the  Supreme  Court  has  several 
times  reiterated  the  statement,  which  appears  in  the  Mc- 
Ndbb  decision  itself,  “the  mere  fact  that  a  confession  is 
made  while  in  the  custody  of  the  police  does  not  render  it 
inadmissible.” 13  Furthermore,  the  Supreme  Court  has 

12  The  formulators  of  the  Uniform  Arrest  Act  suggested  that 
only  a  period  of  “detention  not  amounting  to  arrest”  for  two  hours 
be  made  legal,  and  that  any  arraignment  thereafter  ordinarily  be 
required  to  be  within  twenty-four  hours.  See  Warner,  Uniform 
Arrest  Act,  28  Va.  L.  Rev.  315,  339-342,  344,  347. 

13McNabb  v.  United  States,  supra,  at  346;  United  States  v. 
Mitchell,  supra ,  at  69.  See  also  United  States  v.  Carignan,  342 
U.S.  36,  in  which  the  Court  refused  to  extend  the  McNabb  rule 
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indicated,14  and  this  Circuit  and  others  have  held,  that  delay 
in  taking  an  arrested  person  before  a  committing  magis¬ 
trate  does  not  itself  amount  to  wrongdoing  but  rather  that 
the  criterion  under  Rule  5  (a),  F.  R.  Cr.  P.,  is  whether  the 
delay  is  “unnecessary”.  Gamer  v.  United  States ,  supra; 
Alderman  v.  United  States,  83  U.S.  App.  D.C.  48, 165  F.  2d 
622;  Leviton  v.  United  States ,  F.  2d  ,  No.  41,  decided 
November  30,  1951  (C.A.  2) ;  Haines  v.  United  States,  188 
F.  2d  546  (C.A.  9),  cert.  den.  November  26,  1951,  20  L.W. 
3136;  Symons  v.  United  States,  178  F.  2d  615  (C.A.  9),  cert, 
den.  339  U.S.  985.  See  also  Boone  v.  United  States,  82  U.S. 
App.  D.C.  359, 164  F.  2d  102 ;  United  States  v.  Walker,  176 
F.  2d  564,  566,  567  (C.A.  2),  cert.  den.  338  U.S.  891 ;  Patter¬ 
son  v.  United  States,  183  F.  2d  687  (C.A.  5). 

MEANING  OF  THE  TERM  "UNNECESSARY  DELAY" 

The  term  “unnecessary  delay”  itself  is  not  defined  in 
Rule  5  (a).  This  is  perhaps  due  to  the  fact  that  the  term 
does  not  lend  itself  to  a  rigid  definition.  Whether  the  delay 
in  each  case  is  necessary  depends  upon  the  facts  and  cir¬ 
cumstances  of  the  particular  case.  Note  of  Advisory  Com¬ 
mittee  on  Rules  with  respect  to  Rule  5  (a) ;  Haines  v.  United 
States,  supra,  at  552-555.  Moreover,  in  determining 
whether  police  officers  have  been  guilty  of  misconduct  it 
cannot  be  expected  that  a  standard  higher  than  what  a 
reasonable  man  would  have  done  under  the  circumstances 
should  be  applied.  Accordingly,  an  absolute  necessity  for 
delay  is  not  necessary,  and  this  Circuit  and  others  have 
held  that  arrested  persons  need  not  be  taken  before  a  com- 


to  a  case  where  the  defendant  had  been  arrested  and  committed 
with  respect  to  one  crime  and  confessed  to  another;  Note  of 
Advisory  Committee  on  Rules  with  respect  to  proposed  Rule  5  (b), 
F.  R.  Cr.  P.  (not  adopted),  Preliminary  Draft  of  the  rules,  p.  13. 

14  Thus,  in  Upshaw  v.  United  States ,  supra,  at  414  the  Supreme 
Court  indicated  that  by  conceding  that  he  had  deliberately  delayed 
taking  the  arrested  person  before  a  committing  authority  merely 
for  the  purpose  of  securing  the  defendant’s  confession  the  arresting 
officer  had  refuted  any  possibility  of  an  argument  that  after  arrest 
the  petitioner  was  carried  before  a  committing  magistrate  “without 
unnecessary  delay".  Presumably,  delay  for  other  purposes  might 
have  been  necessary. 
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mitting  magistrate  late  at  night  or  outside  of  his  regular 
office  hours.  Garner  v.  United  States ,  supra,  at  364 ;  Levitan 
v.  United  States  (C.A.  2),  supra;  Symons  v.  United  States 
(C.A.  9),  supra,  at  620.  The  court  should  consider  whether 
from  all  the  facts  it  appears  that  the  officers  have  acted  in 
good  faith.  Thus,  as  stated  by  the  Ninth  Circuit  Court  of 
Appeals  in  the  Haines  case,  supra,  at  554 : 

Plain  common  sense  should  invite  a  court  to  carefully 
appraise  the  situation  confronting  officers  and  this 
would  include  a  survey  of  the  facts  to  see  if  they  spell 
out  good  faith  on  the  part  of  the  officers  in  delaying  an 
arraignment. 

Furthermore,  the  burden  of  proving  the  unreasonable¬ 
ness  of  the  delay  rests  upon  the  defendant.  Thus,  as  stated 
by  Chief  Judge  Learned  Hand,  speaking  for  the  Second 
Circuit  Court  of  Appeals  in  the  Walker  case,  supra,  at  567 : 

Although  it  is  true  that  the  prosecution  offering  such 
a  statement  must,  as  a  condition  of  its  inception,  make 
affirmative  proof  that  it  was  “voluntary,”  the  burden 
of  proving  that  the  [McNabb]  rule  was  violated  should, 
we  think,  rest  upon  the  defendant. 

See  also  Leviton  v.  United  States  (C.A.  2),  and  Patterson 
v.  United  States  (C.A.  5),  supra.  In  this  respect,  proof  that 
officers  unlawfully  delayed  taking  an  arrested  person  before 
a  committing  authority  is  analogous  to  proof  that  they  un¬ 
lawfully  employed  wire-tapping  to  secure  evidence.15  With 


15  Voluntariness  of  a  confession  is,  of  course,  another  matter. 
The  basis  for  exclusion  of  an  involuntary  confession  is  not  that 
it  has  been  obtained  by  misconduct  prohibited  by  law  (it  may  or 
may  not  have  been)  but  rather  that  it  is  testimonially  untrust¬ 
worthy.  3  Wigmore  on  Evidence  (3rd  ed.)  sec.  822,  823.  It  is  the 
voluntariness  of  a  confession  which  makes  it  convincing  proof — it 
being  extremely  unlikely  that  a  person  will  freely  imperil  his  safety 
by  admitting  commission  of  a  crime  of  which  he  is  innocent.  If  a 
statement  is  not  voluntary,  it  is  actually  not  the  defendant's  con¬ 
fession.  Where  the  Government  offers  what  purports  to  be  a 
defendant’s  confession  and  its  voluntariness  is  challenged,  therefore, 
it  has  beeen  held  to  be  the  duty  of  the  Government  to  show  that 
it  actually  is  the  defendant’s  confession,  i.e.,  that  he  made  it 
voluntarily. 
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respect  to  the  latter  the  Supreme  Court  in  Nardone  v.  United 
States,  308  U.S.  338,  341-342,  has  said : 

The  burden  is,  of  course,  on  the  accused  in  the  first 
instance  to  prove  to  the  trial  court’s  satisfaction  that 
wire-tapping  was  unlawfully  employed.  Once  that  is 
established — as  was  plainly  done  here — the  trial  judge 
must  give  opportunity,  however  closely  confined,  to  the 
accused  to  prove  that  a  substantial  portion  of  the  case 

►  against  him  was  a  fruit  of  the  poisonous  tree.  This 
leaves  ample  opportunity  to  the  Government  to  con¬ 
vince  the  trial  court  that  its  proof  had  an  independent 
origin.  (Emphasis  added.) 

Then  too,  where  all  of  the  facts  with  respect  to  any  delay 

n  are  disputed,  whether  the  delay  was  reasonably  necessary 
under  the  circumstances  becomes  a  question  of  law  to  be 
decided  by  the  trial  judge.  Cf.  United  States  v.  Mitchell, 
supra;  cf.  United  States  v.  Gottfried,  165  F.  2d  360,  367 
(C.A.  2),  cert.  den.  333  U.S.  860. 

The  Second  Circuit  Court  of  Appeals  in  the  Leviton  case, 

►  supra,  has  recently  given  careful  consideration  to  the  ques¬ 
tion  when  a  delay  in  taking  an  arrested  person  before  a 
committing  authority  appears  unnecessary.  In  that  case 
the  defendant  was  arrested  at  1 :45  p.m.  on  a  Thursday  and 
confessed  after  7*£  hours  in  custody.  In  a  well-reasoned 
opinion  sustaining  the  delay  as  not  unnecessary  under  the 
circumstances,  Circuit  Judge  Clark,  speaking  for  himself 

►  and  Chief  Judge  Swan,16  at  pp.  said: 

We  have  found  no  definition  of  “unnecessary”  in  the 
cases  helpful  enough  to  close  the  matter  for  us  here. 
In  truth,  we  think  that  the  traditional  use  of  such  words 
as  “undue,”  “unreasonable,”  “convenient,” 
“prompt,”  etc.,  is  striking  proof  that  each  case  involv- 


16  A  dissenting  opinion  by  Circuit  Judge  Frank  seems  to  lose 
sight  of  the  fact  that-  it  is  the  function  of  the  legislature  to  deter¬ 
mine  what  shall  be  official  misconduct  prohibited  by  law.  It  stresses 
the  disadvantages  suffered  by  an  arrested  person  who  confesses 
before  he  has  been  taken  before  a  committing  authority,  regardless 
of  whether  or  not  there  has  been  any  unnecessary  delay  in  taking 
him  there.  That  view  overlooks  the  limited  function  of  courts,  in 
formulating  rules  of  evidence,  and  would  make  the  McNabb  rule 
a  resurpation  of  legislative  power. 


in g  the  McNabb  rule  must  needs  be  decided  without  re¬ 
sort  to  a  semanticism  that  obscures  the  facts  out  of 
which  it  arises.  Language,  in  some  cases,  does  seem 
to  warp  the  rule  into  a  stiff  formula  that  would  make 
no  delay  “necessary”  if  the  declarant  was  taken  into 
custody  during  the  regular  office  hours  of  an  available 
commissioner  who  could  arraign  him.  Such  a  formali¬ 
zation  of  the  rule  would,  presumably,  be  easy  to  apply. 
But  like  most  “simple”  legal  rules,  the  gain  in  efficiency 
of  decision  is  more  than  offset  by  the  lost  adaptability 
to  changing  circumstances.  Furthermore  the  exception 
implied  in  the  restriction  to  “the  regular  office  hours” 
of  an  available  commissioner  shows  how  unrealistic 
the  principle  thus  stated  is  from  both  the  accused’s  and 
the  court’s  standpoint.  For  it  operates  so  uncertainly 
as  not  to  advance  the  search  for  truth  at  the  trial.  It 
means  that  a  week-end  or  midnight  arrest  gives  the  offi¬ 
cers  all  sorts  of  powers  they  do  not  otherwise  possess 
(cf.  2  Okla.  L.  Rev.  337) ;  they  may  then  delay  the  ar¬ 
raignment  as  much  as  three  days  if  a  holiday  succeeds 
the  Sunday.  See  United  States  v.  Walker  and  the  other 
cases  cited  supra.  •  •  * 

If,  however,  we  approach  the  issue  from  the  stand¬ 
point  of  the  objective  commonly  asserted  for  the  Mc¬ 
Nabb  principle,  the  analysis  becomes  clear.  The  rule 
itself  does  not  assure  uncoerced  confessions;  other 
rules  (such  as  were  here  applied)  take  care  of  that. 
Nor  is  its  primary  function  to  confer  a  procedural  ad¬ 
vantage  on  a  particular  defendant  specially  situated. 
Rather  it  is  to  compel  police  observance  of  the  principle 
to  which  they  have  always  owed  obedience,  namely, 
prompt  arraignment  of  an  accused.  See  United  States 
v.  Carignan,  supra,  speaking  of  “the  reason  for  the 
rule,  i.e.,  to  abolish  unlawful  determination.”  If  that 
detention  exists,  the  evidence,  however  valuable,  which 
is  its  fruit,  is  unusable ;  if  it  does  not,  then  the  evidence 
(if  also  uncoerced)  is  available,  no  matter  how  bitter 
the  consequences  for  the  accused.  On  that  basis  the 
rule  admitting  of  some  delay  when  a  commissioner  is 
not  readily  available  makes  sense.  It  is  natural  law  en¬ 
forcement  procedure  to  seek  a  commissioner  in  his 
office  hours ;  it  would  not  be  natural  and  hence  rational 
or  reasonable  to  require  an  officer  to  seek  out  perhaps 
a  state  judge  in  the  small  hours  of  the  morning.  This 
explains,  too,  the  rule  that,  unlike  the  showing  of  non- 
coercion  as  to  a  confession,  the  burden  of  showing  un- 
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reasonableness  of  delay  in  arraignment  rests  upon  the 
defendant,  a  burden  here  increased  by  the  definite  con¬ 
trary  finding  of  the  trial  judge.  United  States  v. 
Walker  and  Patterson  v.  United  States,  both  supra. 

So,  too,  an  explanation  is  afforded  for  what  other¬ 
wise  might  seem  at  least  a  surface  inconsistency  in  the 
cases.  In  United  States  v.  Mitchell,  supra,  it  was  held 
that  arraignment  might  be  delayed  to  receive  a  volun¬ 
teered  confession,  while  in  Upshaw  v.  United  States, 
supra,  it  was  held  improper  to  delay  for  thirty  hours 
in  an  endeavor  to  secure  evidence  for  a  better  case. 
Here,  too,  the  touchstone  is  decent  and  responsible 
police  procedure.  It  is  not  permissible  to  use  delay 
for  the  purposes  of  inducing  confession;  but  a  delay 
can  be  shown  reasonable  when  it  is  induced  by  the 
voluntary  act  of  the  accused  in  freeing  himself  of  the 
burden  of  guilt.  So  Haines  v.  United  States,  supra, 
9  Cir.,  188  F.  2d  at  page  553,  is  directly  in  point.  Haines 
was  arrested  between  9  and  10  a.m.  and  immediately 
taken  to  the  office  of  the  Secret  Service  in  Los  Angeles. 
There  he  admitted  his  guilt  and  described  the  counter¬ 
feiting  activities  under  investigation.  But  it  was  not 
until  evening  that  he  signed  the  confession — embody¬ 
ing  facts  related  earlier — which  was  admitted  into 
evidence  against  him.  The  court  held  the  written  con¬ 
fession  competent.  The  court  said  that  Rule  5  (a) 
was  not  “deliberately  fashioned  to  fatally  taint  a  vol¬ 
untary  confession  for  the  sole  reason  that  it  was  re¬ 
ceived  prior  to  an  arraignment.  •  *  *  The  plain  and 
simple  requirement  of  Rule  5  is  that  the  arrested  per¬ 
son  be  taken  before  the  magistrate  ‘without  unneces¬ 
sary  delay’  and  so  the  question  we  must  face  is  whether 
the  delay  in  arraigning  appellant  until  the  next  day  was 
reasonably  necessary  in  order  to  give  the  officials  here 
involved  an  opportunity  to  check  on  and  verify  the 
available  facts  he  had  given  them,  this  in  order  to  deter¬ 
mine  whether  justice  and  reason  called  for  filing  a 
criminal  charge  against  him. 9  7 

In  the  case  at  bar,  therefore,'  the  questions  we  must  face 
are:  (1)  whether  any  delay  in  taking  appellant  before  a 
committing  authority  prior  to  his  confession  was  reason¬ 
ably  necessary  under  all  the  circumstances,  assuming 
arguendo  that  he  had  been  previously  arrested;  and  (2) 
whether  appellant  actually  was  even  arrested  before  he 
confessed. 
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B.  There  Was  No  Unnecessary  Delay  in  Taking  Appellant 
Before  a  Committing  Authority  Prior  to  His  Confes¬ 
sion,  Assuming,  Arguendo  That  He  Had  Been  Pre¬ 
viously  Arrested. 

The  period  during  which  any  delay  may  be  material  under 
the  McNabb  rule  extends  from  the  time  of  arrest  to  the  time 
of  confession.  We  assume  for  the  purpose  of  the  immedi¬ 
ately  following  argument  that  appellant  was  arrested  at  ap¬ 
proximately  3  p.m.  on  Tuesday,  January  2, 1951.  It  was  at 
this  time  that  the  appellant  went  with  the  police  officers  to 
obtain  clothing  which  he  had  worn  on  the  day  the  crimes 
were  committed.  It  was  at  this  time,  according  to  Officer 
Gosman’s  testimony  that  appellant’s  arrest  took  place. 
There  was  no  evidence  of  an  arrest  at  any  earlier  time.  The 
police  had  not  apprehended  the  appellant  but  appellant 
rather,  according  to  his  own  testimony,  had  voluntarily 
come  to  the  Uline  Ice  Company  where  the  police  were  ques¬ 
tioning  other  employees  of  the  Company.  During  his  ques¬ 
tioning  prior  to  3  o’clock  appellant,  according  to  his  own 
testimony,  had  been  treated  “with  great  respect”  and  no 
pressure  of  any  kind  had  been  exerted  upon  him.  The 
time  of  appellant’s  confession  was  approximately  7 :30  p.m. 
on  January  2, 1951.  At  this  time  he  made  a  full  oral  con¬ 
fession  to  the  police,  the  details  of  which  were  related  to 
the  jury.  It  is  true  that  this  confession  was  later  reduced 
to  writing  and  that  it  was  also  introduced  in  evidence  in 
written  form.  The  confession  in  written  form,  however, 
according  to  appellant’s  own  testimony,  merely  contained 
what  appellant  had  previously  told  the  police  officers  orally 
(J.A.  384).  Moreover,  the  accuracy  of  the  evidence  with 
respect  to  what  appellant  orally  confessed  and  the  voluntari¬ 
ness  of  this  confession  were  conceded.  The  confession  in 
written  form,  therefore,  clearly  was  only  cumulative.17 

17  If  it  should  be  determined  that  appellant’s  confession  to  the 
police  was  improperly  admitted  in  evidence,  it  would  then  become 
necessary  to  determine  whether  his  conviction  should,  nevertheless, 
be  sustained  by  virtue  of  his  subsequent  confession  to  the  Classifica¬ 
tion  Officer  at  the  D.  C.  Jail.  In  our  view,  however,  since  appel¬ 
lant’s  prior  confession  to  the  police  was  properly  admitted  in 
evidence,  it  is  not  necessary  to  reach  this  question.  It  is  noteworthy. 
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Haines  v.  United  States ,  supra;  Leviton  v.  United  States, 
supra .  Accordingly,  in  the  case  at  bar  the  period  during 
which  any  delay  might  be  material  under  the  McNabb  rule 
is  from  3  p.m.  until  7 :30  p.m.  on  January  2,  1951.  United 
States  v.  Mitchell,  supra ;  Garner  v.  United  States,  supra. 

At  3  p.m.  on  January  2, 1951,  the  appellant  had  not  impli¬ 
cated  himself  in  his  conversation  with  the  police  officers. 
He  had  made  certain  statements  which  the  police  had  not 
been  able  to  verify  or  which  had  been  contradicted  by  others. 
He  also,  however,  had  steadfastly  maintained  that  he  was 
innocent.  Between  3  and  3:45,  while  some  of  the  officers 
continued  to  question  other  employees  at  the  Ice  Company, 
appellant  accompanied  other  officers  to  addresses  in  the 
northeast  and  in  the  northwest  sections  of  the  city  to  recover 
clothing  which  he  had  worn  on  December  30, 1950.  Accord¬ 
ing  to  his  own  testimony,  he  went  with  the  officers  volun¬ 
tarily  ;  they  did  not  tell  him  that  he  had  to  go ;  and  he  turned 
over  his  clothing  to  them  voluntarily  and  without  any  ob¬ 
jection.  At  approximately  3 :45  he  went  with  the  police  offi¬ 
cers  to  the  Identification  Bureau  at  police  headquarters 
where  blood  tests  were  made  on  his  clothing.  According  to 

however,  that  appellant’s  later  confession  was  made  after  issuance 
of  a  commitment  by  the  coroner  signed  by  the  members  of  the 
coroner’s  jury,  holding  appellant  for  action  of  the  grand  jury.  “The 
coroner,  acting  within  his  jurisdiction,  has  the  right  to  issue  war¬ 
rants  and  to  commit  or  discharge  the  accused  the  same  as  any  of 
the  regular  magistrates.”  13  Am.  Jur.,  Coroners,  Sec.  13;  cf.  Neely 
v.  United  States,  79  U.S.  App.  D.C.  177, 144  F.  2d  519.  Accordingly, 
by  virtue  of  18  U.S.C.  3041  the  coroner  would  be  a  proper  com¬ 
mitting  authority  for  purposes  of  Rule  5  (a),  F.  R.  Cr.  P.  Appel¬ 
lant’s  jail  confession,  although  not  as  detailed  as  his  previous 
confession  to  the  police  was,  nevertheless,  sufficient  to  establish  his 
connection  with  the  crimes  charged.  Moreover,  as  stated  by  the 
Supreme  Court  in  United  States  v.  Bayer,  331  U.S.  532,  540-541: 

Of  course,  after  an  accused  has  once  let  the  cat  out  of  the  bag 
by  confessing,  no  matter  what  his  inducement,  he  is  never 
thereafter  free  of  the  psychological  and  practical  disadvantages 
of  having  confessed.  He  can  never  get  the  cat  back  in  the  bag. 
The  secret  is  out  for  good.  In  a  sense,  a  later  confession  always 
may  be  looked  upon  as  fruit  of  the  first.  But  this  Court  has 
never  gone  so  far  as  to  hold  that  making  a  confession  under 
circumstances  which  preclude  its  use  perpetually  disables  the 
confessor  from  making  a  usable  one  after  those  conditions  have 
been  removed. 
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his  own  testimony,  these  tests  were  made  without  any  ob¬ 
jection  on  his  part  and,  when  he  was  told  that  there  were 
blood  stains  on  his  coat,  he  informed  the  officers  that  these 
stains  were  made  one  night  in  his  automobile  when  a  girl  hit 
him  and  his  nose  began  to  bleed.  Between  4  and  4 :45  the 
officers  took  him  to  the  conference  room  at  police  headquar¬ 
ters.  He  was  questioned  there  until  approximately  5:30 
or  6  o’clock  during  which  period,  according  to  his  own 
testimony,  he  was  “treated  fine”.  He  was  asked  why  he 
had  said  he  had  been  at  places  where  he  had  not  been  and  he 
replied  that  he  did  not  want  to  involve  himself  or  “the  per¬ 
son”.  According  to  appellant’s  own  testimony,  the  officer 
then  saidy  “You  must  come  clean  and  tell  the  truth.  You 
will  have  to  testify  you  are  innocent,  if  you  are  innocent,” 
and  he  then  told  the  officer  that  he  knew  where  to  find  the 
boy  who  claimed  to  have  committed  the  crimes.  Up  to  this 
time,  therefore,  any  delay  in  taking  appellant  before  a  com¬ 
mitting  authority  in  the  language  of  the  Second  and  Ninth 
Circuits  in  the  Leviton  and  Haines  cases,  supra ,  at  pp.  563 
and  — ,  respectively, 

was  reasonably  necessary  in  order  to  give  the  officials 
here  involved  an  opportunity  to  check  on  and  verify 
the  available  facts  he  had  given  them,  this  in  order  to 
determine  whether  justice  and  reason  called  for  filing 
criminal  charges  against  him. 

At  approximately  5:30  or  6  o’clock  appellant  voluntarily 
went  with  the  officers  to  locate  and  identify  the  boy  who 
claimed  to  have  committed  the  crime,  later  ascertained  to  be 
the  defendant  Proctor.  Proctor  having  been  arrested  and 
taken  to  police  headquarters  in  a  police  wagon  by  some  of 
the  officers,  appellant  and  other  officers  returned  to  head¬ 
quarters  in  a  police  car,  arriving  at  approximately  6:30. 
By  “6  XX),  the  Commissioner  had  gone  home,  the  courts  were 
closed.”  (Testimony  of  Sgt  Furr.  J.A.  303)  Some  of  the 
police  officers  immediately  began  to  question  Proctor,  but, 
according  to  appellant’s  own  testimony,  the  officers  did  not 
resume  their  questioning  of  him  at  once.  Officer  Furr  re¬ 
sumed  interrogation  of  appellant  at  about  7  o’clock.  Any 
delay  between  5:30  or  6:00  and  7  o’clock,  therefore,  obvi- 
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ously  served  the  additional,  legitimate  purpose  of  appre¬ 
hending  the  defendant  Proctor.  When  questioning  of  the  ap¬ 
pellant  was  resumed  at  approximately  7 :00  o’clock,  there 
was  no  appreciable  lapse  of  time  before  he  confessed  at  7 :30. 
United  States  v.  Mitchell,  supra;  Hasson  v.  United  States, 
81  U.S.  App.  D.C.  333,  158  F.  2d  330.  It  affirmatively  ap¬ 
pears,  therefore,  that  any  delay  in  taking  appellant  before 
a  committing  authority  between  3 :00  and  7 :30  p.m.  was, 
under  all  the  circumstances  of  this  case,  reasonably  neces¬ 
sary.  Certainly  appellant  has  not  sustained  the  burden  of 
proving  otherwise. 

C.  Technically,  Appellant  Was  Nat  Even  Arrested  Before 

He  Confessed 

As  previously  indicated,  the  only  delay  in  taking  a  person 
before  a  committing  authority  with  which  the  McNabb  rule 
is  concerned  is  that  during  the  period  from  his  arrest  to 
his  confession.  Any  delay  prior  to  his  arrest,  like  any 
delay  after  his  confession,  is  not  prohibited  by  law  and,  for 
purposes  of  the  McNabb  rule,  is  immaterial.  In  the  case  at 
bar  appellant  was  not  actually  arrested  before  he  con¬ 
fessed.  It  has  been  previously  pointed  out  that  there  is  no 
basis  in  the  record  for  concluding  that  he  was  arrested  be¬ 
fore  3:00  p.m.  on  January  2,  1951.  It  is  true  that  Officer 
Gosman  testified  that  appellant  was  arrested  at  3 :00  p.m.  on 
that  date.  However,  since  Officer  Gosman  could  have  been 
mistaken  in  either  his  conclusion  or  his  recollection,  his 
testimony  is  not  controlling.  United  States  v.  Garner , 
supra,  footnote  2;  Williams  v.  United  States,  supra.  The 
facts  shown  by  the  whole  record  indicate  that  Officer  Gos¬ 
man  was  mistaken.  According  to  appellant’s  own  testi¬ 
mony,  the  officers  never  told  him  he  was  under  arrest.  It  is 
true  that  at  3 :00  p.m.  appellant  went  with  the  police  officers, 
first  to  addresses  in  the  northeast  and  northwest  sections 
of  the  city  to  recover  items  of  his  clothing,  then  to  police 
headquarters,  and  then  to  locate  and  identify  the  defendant 
Proctor.  Again,  however,  according  to  appellant’s  own 
testimony,  he  went  voluntarily  and  the  officers  did  not  tell 
him  that  he  had  to  go.  The  time  between  3 :00  and  7 :00  p.m. 
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was  spent  by  appellant  in  attempting  to  clear  himself  and 
to  assist  in  the  apprehension  of  the  defendant  Proctor.  Ac¬ 
cording  to  his  own  testimony  the  police  did  not  at  any  time 
exert  any  pressure  of  any  kind  upon  him  and  everything  he 
did  was  done  voluntarily  and  without  objection.  When  the 
police,  after  their  first  interrogation  of  Proctor,  resumed 
their  questioning  of  appellant  at  7 :00  p.m.  appellant  con¬ 
fessed  within  half  an  hour.  The  record  as  a  whole,  there¬ 
fore,  including  the  testimony  of  the  appellant  himself,18 
indicates  that  technically  he  was  not  even  arrested  before 
he  confessed. 

II 

Allen’s  Motion  for  a  Severance  and  His  Motion  for  a  New  Trial 

Were  Addressed  to  the  Discretion  of  the  Trial  Court.  Allen 

Shows  No  Abuse  of  Discretion  in  the  Denial  of  Either  of 

Those  Motions. 

As  related  earlier,  Allen  and  Proctor,  his  co-defendant, 
were  tried  on  an  indictment  charging  (1)  murder  in  the 
commission  of  a  robbery 19  and  (2)  robbery,20  No  question 

18  The  frank  testimony  of  the  appellant  that  he  voluntarily 
accompanied  and  cooperated  with  the  police  is  a  factor  in  this 
case  which  was  not  present  in  the  case  of  United  States  v.  Mitchell, 
supra.  In  footnote  9  of  the  Government’s  brief  before  the  Supreme 
Court  in  that  case  then  Solicitor  General  Fahy  stated: 

“Although  for  the  purposes  of  this  petition  we  assume,  as  did 
the  court  below  (R.  44),  that  respondent  was  arrested,  there 
is  even  doubt  whether  this  was  technically  the  case.  The 
police  officers  testified  that  respondent,  when  he  accompanied 
them  ‘was  not  under  arrest’  (R.  15).” 

In  the  case  at  bar,  when  the  court  below  admitted  Allen’s  confession, 
it  no  doubt  was  of  the  opinion  that  he  had  been  arrested  before  he 
confessed.  However,  the  record  does  not  disclose  what  the  court 
may  have  concluded  with  respect  to  such  arrest  after  appellant’s 
own  testimony. 

19  The  grand  jury  charges:  “  *  *  #  Frank  J.  Proctor  and  Albert 
Allen  did  perpetrate  a  robbery  *  *  *  and  while  perpetrating  the 
robbery  *  *  #  aforesaid,  unlawfully  and  feloniously  did  strike, 
beat  and  wound  the  said  George  Schomber  with  a  push  broom, 
inflicting  upon  him  certain  wounds  of  the  head,  of  which  wounds 
he  died,  within  the  District  of  Columbia  on  or  about  December  31, 
1950.”  (JA.  526.) 

20  “On  or  about  December  30, 1950,  within  the  District  of  Colum¬ 
bia,  Frank  J.  Proctor  and  Albert  Allen  by  force  and  violence  and 
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is  raised  as  to  the  propriety  of  joinder  of  these  offenses  21 
or  joinder  of  these  defendants.  Allen  contends  that  the22 
trial  court  erred  (1)  in  denying  his  motion  for  a  severance, 
made  just  before  the  opening  statement  on  behalf  of  the 
Government  on  the  second  day  of  the  trial  and  (2)  in  deny¬ 
ing  his  motion  for  a  new  trial  (J.A.  488  et  seq.),  made  after 
the  jury’s  verdict  of  guilty  on  the  murder  and  robbery 
counts. 

A.  Allen  and  Proctor,  Jointly  Indicted  for  Murder  and  Rob¬ 
bery,  Were  Properly  Tried  Together,  the  General  Rule 
Being  That  Persons  J ointly  Indicted  Should  Be  Tried 
Together .  Granting  of  Separate  Trials  Is  a  Matter  of 
Discretion.  Allen’s  Motion  for  Severance  Failed  to 
Show  That  a  Joint  Trial  Could  Not  Be  a  Fair  Trial. 

On  the  second  day  of  trial,  just  prior  to  the  opening  state¬ 
ment  on  behalf  of  the  Government,  Allen’s  counsel,  Mr. 
Wood  approached  the  bench  and  the  following  occurred: 

Mr.  Wood:  I  would  like  to  make  one  further  observa¬ 
tion.  I  didn’t  learn  until  last  evening,  at  the  conclusion 
of  the  day’s  session,  that  the  defenses  in  this  case  were 
inconsistent. 


against  resistance  and  by  sudden  and  stealthy  seizure  and  snatching 
and  by  putting  in  fear,  stole  and  took  from  the  person  and  from 
the  immediate  actual  possession  of  George  Schomber,  property  of 
George  Schomber  and  the  M.  J.  Uline  Co.,  a  body  corporate,  of 
the  value  of  about  $108.61,  consisting  of  $53.61  in  money,  property 
of  George  Schomber,  and  $55.00  in  money,  property  of  the  M.  J. 
Uline  Co.,  a  body  corporate.”  (JA.  526-7.) 

21  Federal  Rules  of  Criminal  Procedure,  Rule  8  (a):  “Two  or 
more  offenses  may  be  charged  in  the  same  indictment  or  informa¬ 
tion  in  a  separate  count  for  each  offense  if  the  offenses  charged, 
whether  felonies  or  misdemeanors  or  both,  are  of  the  same  or 
similar  character  or  are  based  on  the  same  act  or  transaction  or 
on  two  or  more  acts  or  transactions  connected  together  or  con¬ 
stituting  parts  of  a  common  scheme  or  plan.” 

22  Federal  Rules  of  Criminal  Procedure,  Rule  8  (b):  “Two  or 
more  defendants  may  be  charged  in  the  same  indictment  or  informa¬ 
tion  if  they  are  alleged  to  have  participated  in  the  same  act  or 
transaction  or  in  the  same  series  of  acts  or  transactions  constituting 
an  offense  or  offenses.  Such  defendants  may  be  charged  in  one 
or  more  counts  together  or  separately  and  all  of  the  defendants 
need  not  be  charged  in  each  count.” 
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I  talked  to  Mr.  Yaselli  last  night,  and  it  is  the  first 
time  I  learned  of  it. 

I  would  like  the  record  to  show  that  although  we 
are  a  little  late,  due  to  the  fact  we  had  no  notice  of  it, 
that  we  would  like  to  suggest  to  Your  Honor  that  there 
should  be  a  severance  in  this  case,  not  for  the  purpose 
of  trial  because  we  would  be  willing  to  start  trial  right 
now  as  far  as  Allen  is  concerned,  but  under  the  circum¬ 
stances  and  due  to  the  fact  we  were  not  appraised  of 
it  earlier  we  would  like  to  suggest  that  the  record  indi¬ 
cate  we  have  requested  a  severance  at  the  first  oppor¬ 
tunity. 

The  Court:  I  think  I  will  deny  that.  Do  you  have 
something  to  say? 

Mr.  Conliff  :  I  see  no  sound  basis  for  it. 

The  Court:  I  will  deny  that.  (J.A.  5). 

Denial  of  the  foregoing  motion  for  severance  is  said  to  be 
error.23 

“It  is  the  general  rule  that  persons  jointly  indicted  should 
be  tried  together,  and  granting  separate  trials  is  a  matter 
of  discretion.”  Hall  v.  United  States ,  83  U.S.  App.  D.C. 
166,  169,  168  F.  2d  161,  cert,  denied  334  U.S.  853.24  “The 


23  This  section  of  the  Government’s  brief  deals  only  with  the 
question  whether  the  trial  court  erred  in  denying  a  severance, 
considering  the  showing  made  in  support  of  the  request  for  sever¬ 
ance.  Treated  separately  (post,  36  et  seq.)  is  the  claim,  raised 
below  by  a  motion  for  new  trial,  that  incidents  in  his  trial  with 
Proctor  require  that  Allen’s  conviction  be  set  aside  and  a  new 
trial  ordered. 

24  See  also,  Stilson  v.  United  States,  250  U.S.  583 ;  Heike  v.  United 
States,  227  U.S.  131;  United  States  v.  Ball,  163  U.S.  662;  United 
States  v.  Marchant,  12  Wheat.  480  (U.S.  1827) ;  Wheeler  v.  United 
States,  82  U.S.  App.  D.C.  363, 165  F.  2d  225,  cert,  denied  333  US. 
829;  Lucas  v.  United  States,  70  App.  D.C.  92,  104  F.  2d  225; 
Rule  14,  Federal  Rules  of  Criminal  Procedure: 

“Relief  from  Prejudicial  Joinder.  If  it  appears  that  a  de¬ 
fendant  or  the  government  is  prejudiced  by  a  joinder  of 
offenses  or  of  defendants  in  an  indictment  or  information  or 
by  such  joinder  for  trial  together,  the  court  may  order  an 
election  or  separate  trials  of  counts,  grant  a  severance  of 
defendants  or  provide  whatever  other  relief  justice  requires.” 

and  the  Advisory  Committee’s  note  thereto: 

“This  rule  is  a  restatement  of  existing  law  under  which 
severance  and  other  similar  relief  is  entirely  in  the  discretion 
of  the  court  *  * 
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mere  fact  that  there  is  hostility  between  defendants  or  that 
one  may  try  to  save  himself  at  the  expense  of  another  is 
in  itself  alone  not  sufficient  grounds  to  require  separate 
trials.  It  is  only  when  the  situation  is  such  that  the  exer¬ 
cise  of  common  sense  and  sound  judicial  judgment  should 
lead  one  to  conclude  that  one  defendant  cannot  have  a  fair 
trial,  as  that  term  is  understood  in  law,  that  a  severance 
should  be  granted.’ ’  Dauer  v.  United  States ,  189  F.  2d  343, 
344  (10th  Cir.  1951),  cert,  denied  342  U.S.  898. 

The  question  here,  then,  being  whether  the  trial  court 
abused  its  discretion  in  denying  the  motion  for  severance, 
we  look  to  the  circumstances  existing  at  the  time  of  the 
motion.25  Under  the  general  rule  that  persons  jointly  in¬ 
dicted  should  be  tried  together,  it  appeared  that  a  trial  to¬ 
gether  of  Allen  and  Proctor  was  proper.  Apparently  that 
was  the  assumption  of  all  concerned  as  the  case  came  on  for 
trial  and  the  trial  commenced.  Nothing  to  the  contrary  was 
indicated  until  Mr.  Wood,  on  the  second  day  of  trial  just 
prior  to  the  opening  statement  for  the  Government,  sug¬ 
gested  that  there  should  be  a  severance,  he  having  learned 
that  the  defenses  were  “inconsistent.” 26  Nothing  was 
said  to  the  court  to  indicate  what  either  of  the  defenses 
would  be,  or  even  that  they  would  be  “antagonistic.” 27 


25  Iiaupt  v.  United  States ,  136  F.  2d  661,  673  (7  Cir.  1943) : 

“At  the  time  the  court  ruled  *  *  #  there  was  nothing  before 
the  court  *  *  *  except  the  motions  for  severance  and  the 
indictment.  The  court’s  action  and  the  exercise  of  its  discre¬ 
tion  are  to  be  judged  by  the  circumstances  and  facts  thus 
presented.” 

28  As  it  turned  out,  Allen,  and  Proctor,  under  Allen’s  influence 
(see  finding  of  fact  by  the  trial  judge,  J.A.  529),  both  denied  that 
they  had  been  in  the  Uline  garage  on  the  evening  in  question,  or 
that  they  had  participated  in  the  robbery  or  murder. 

^Allen’s  brief  is  susceptible  of  an  inference  that  the  court 
denied  counsel  an  opportunity  to  state  fully  the  reasons  supporting 
his  “suggestion”  for  severance.  However,  the  argument  on  the 
motion  for  a  new  trial  shows  that  Mr.  Wood  believed  he  had  told 
the  court  more  than  the  record  shows  he  did  (JA.  493).  Actually 
the  trial  court  was  not  apprised  of  the  differences  in  Allen’s  and 
Proctor’s  defenses  until  the  last  day  of  trial  when  Allen  took  the 
stand  and  testified. 
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We  submit  that  when  Allen’s  motion  for  severance  failed 
to  show  that  he  could  not  have  a  fair  trial,28  the  court  prop¬ 
erly  ordered  his  trial  with  Proctor  to  continue.  Accordingly, 
Allen’s  claim  of  an  abuse  of  discretion  cannot  be  sustained. 

B.  Allen's  Claim  of  Prejudice  from  Statements  by  Proc¬ 
tor's  Counsel  Is  to  Be  Viewed  in  the  Light  of  the  Over¬ 
whelming  Evidence  of  His  Guilt,  and  Much  Reliance 
Placed  on  the  Trial  Court's  Determination  That  He 
Was  Not  Entitled  to  a  New  Trial.  The  Variance  Be¬ 
tween  Proctor's  Testimony  and  the  Earlier  Statement 
of  His  Counsel  was  the  Result  of  “Undue  Influence 
Exerted  Upon  Him  by  Allen."  Moreover,  the  Jury 
Is  Presumed  to  Have  Followed  the  Trial  Court's  Cau¬ 
tionary  Instructions  That  They  Were  to  Decide  the 
Case  Solely  on  the  Basis  of  the  Evidence  and  That 
Statements  of  Counsel  Were  Not  Evidence. 

In  order  to  place  Allen’s  motion  for  a  new  trial  in  its 
proper  setting  it  is  necessary  to  set  out  the  essential  events 
of  the  trial.  The  Government’s  case  established  that 
Schomber  died  as  the  result  of  a  brutal  attack  on  him  in  the 
Uline  Garage  about  6 :00  p.m.  on  December  30,  1950.  That 
afternoon  Allen,  an  employee  of  the  Uline  Company,  had 
gone  to  a  delicatessen  at  9th  and  O  Streets,  N.W.,  where 
Proctor  worked,  saying  that  Proctor  was  going  to  help  him 
with  a  job  at  the  Uline  Arena  (J.A.  39).  Thereafter  Allen 
and  Proctor  took  a  cab  from  9th  and  0  Streets,  N.W.,  to  the 
vicinity  of  the  Uline  Garage  ( J.A.  311, 364).  About  5 :30  p.m. 
several  acquaintances  of  Allen’s,  employees  of  Uline,  quit 
work  and  joined  Allen  and  Proctor  outside  the  Uline 
Garage.  These  acquaintances  of  Allen  shared  some  whis¬ 
key  with  Allen  and  Proctor,  and  then  left  them  next  to  the 


28  j Haupt  v.  United  States,  136  F.  2d  661  (7  Cir.  1943) ;  Ginsberg 
v.  United  States,  96  F.  2d  433  (5  Cir.  1938) ;  McDonald  v.  United 
States,  89  F.  2d  128  (8  Cir.  1937),  cert,  denied  301  U.S.  697 ;  Raarup 
V.  United  States,  23  F.  2d  547  (5  Cir.  1928),  cert,  denied  227  U.S.  576. 
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Uline  Garage  around  5:45  p.m.  (JJL  272,  277).  In  detailed 
statements  given  by  them  to  the  police  after  their  arrests, 
Allen  and  Proctor  each  related,  in  the  presence  of  Mrs. 
Jackson,  Proctor’s  employer,  Holmes  and  Dorsey,  em¬ 
ployees  of  Uline,  and  Mrs.  Rothgeb,  secretary  of  the  Uline 
Company  how  they  then  went  into  the  Garage  and  robbed 
Schomber  after  Proctor  struck  him  with  the  heavy  bottom- 
part  of  a  push-broom.  After  robbing  Schomber  they  then 
took  a  cab  to  the  vicinity  of  8th  and  O  Street,  N.W.,  where 
Allen  occupied  a  room.  The  money  from  Schomber ’s  wal¬ 
let  was  divided  between  them  in  Allen’s  room  at  804  0 
Street,  N.W.  (J.A.  143,  189).  After  making  their  state¬ 
ments  to  the  police,  Proctor  and  Allen  went  to  the  Uline 
Garage  and,  in  the  presence  of  Mrs.  Rothgeb  and  Mr. 
Miller,  employees  of  Uline,  and  several  police  officers, 
there  showed  how  they  had  entered  the  garage  and 
robbed  Schomber.  At  the  time  of  their  arrests,  ben- 
zidrine  tests  indicated  that  there  was  blood  on  Allen’s 
hands,  wrists,  forearms,  cheeks,  under  his  fingernails,  and 
on  his  coat,  and  on  Proctor’s  hands,  wrists,  and  one  of  his 
shoes  (“the  foot  that  kicked  him”).  (J.A.  224).  From  in¬ 
formation  furnished  by  Allen  the  police,  without  difficulty, 
were  able  to  recover  Schomber ’s  billfold  from  a  sewer  at  9th 
and  0  Streets,  N.W.  (204-6). 

In  advance  of  trial  Proctor  told  his  counsel,  Mr.  Yaselli, 
that  he  had  participated  in  the  robbery  with  Allen,  but 
only  after  consuming  a  considerable  quantity  of  whiskey  at 
Allen’s  suggestion  (J.A.  503-7).  Mr.  Yaselli ’s  opening 
statement  was  based  on  the  belief  that  Proctor’s  testimony 
would  substantially  follow  the  statements  he  gave  in  pre¬ 
paring  for  the  case  (J.A.  513).  It  was  hoped  that  the  jury 
would  be  persuaded  Proctor  was  drunk  to  the  point  that  he 
could  not  entertain  the  specific  intent  to  rob,  this  being  a 
prosection  for  a  killing  incident  to  a  robbery. 

When  Proctor  took  the  stand,  instead  of  testifying  in  ac¬ 
cordance  with  Mr.  Yaselli ’s  opening  statement  that  he  had 
gone  into  the  garage  to  rob  Schomber  after  heavy  drinking 
with  Allen,  he  denied  that  he  had  even  been  in  the  garage  or 
that  he  had  had  more  than  one  drink  with  Allen  ( J.A.  304 
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et  seq.).  He  testified  that  the  statements  made  by  him  to 
the  police  were  the  result  of  beatings  by  the  police.20 

Allen  testified  that  on  the  afternoon  of  December  30th 
(Saturday)  he  and  Allen  had  gone  in  a  taxicab  from  9th  and 
O  Streets,  N.W.,  to  the  vicinity  of  the  Uline  Garage,  and 
that  he,  Proctor  and  George  Boddie,  Allen’s  fellow- 
employee,  drank  from  a  half-pint  of  whiskey  which  Boddie 
bought.  Allen  said  that  he  then30  caught  a  cab  to  1221 
Tenth  Street,  N.W.,  where  he  met  one  Mabel  Davis,  who 
went  with  him  to  a  basketball  game  at  the  Uline  Arena  that 
night.  In  a  futile  attempt  to  explain  why  he  had  made  his 
incriminating  statement  to  the  police,  and  how  he  knew  so 
many  details  of  the  crime,  Allen  testified  that  he  had  the 
following  conversation  with  Proctor  about  Schomber  on 
January  1,  1951  (Monday) : 

I  asked  him  about  it,  and  he  insisted  that  he  was  the 
man  that  did  it.  And  I  asked  him  what  did  he  hit  the 
man  with.  He  told  me  a  stick.  I  say,  “You  sure  you 
hit  the  man  with  a  stick,  or  an  iron.”  He  say,  “A 
stick.”  I  say,  “Where  did  you  get  the  stick  from?” 
He  told  me  got  it  out  of  the  back  of  the  Uline  Garage. 

I  said,  “How  did  you  hit  the  man,  man?”  He  said  he 
hit  him  one  time.  I  said  the  man  had  been  hit  more 
than  one  time.  He  said  he  hit  the  man  a  couple  of  times 
and  he  kicked  him  a  couple  of  times. 

I  said,  “It  took  all  that  to  get  a  pocketbook  out  of 
the  man’s  pocket?”  He  said  he  kicked  him  a  couple  of 
times  after  he  got  the  pocketbook,  then  he  kicked  him 
twice  (J.A.  375). 

•  •••••• 

I  asked  him  how  did  he  go  about  it.  He  told  me  he 
went  around  the  back  way,  and  he  couldn’t  get  in  the 


20  When  he  testified  at  the  hearing  on  the  motion  for  new  trial, 
Proctor  admitted  that  his  story  of  police  brutality  was  false,  a 
conclusion  which  the  jury  already  had  reached.  Allen  admitted 
that  the  police  treated  him  with  great  respect  and.  had  not  mistreated 
him  at  any  time,  although  Proctor  at  the  trial  had  insisted  that  the 
police  beat  both  of  them. 

30  Allen  testified  that  he  took  the  cab  between  5:30  and  6:00  pjn. 
(JA.  368).  The  witness  Mabel  Davis  testified  that  he  arrived,  at 
her  home  about  6:45  pjn.  (J.A.  53.) 
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back  way.  I  said,  “Why  did  you  go  around  to  the  back 
way?  How  did  you  know  to  go  there ?”  He  told  me  he 
followed  a  coupe  car  in  there  ( J.A.  376). 

•  •••••• 

He  told  me,  he  says,  “If  you  say — I  ain’t  worried 
about  you  telling  anybody  nothing  about  what  I  told 
you  this.” 

I  asked  him  why.  I  said,  “Why  you  so  sure  I  ain’t 
going  to  tell  nobody?” 

He  said,  “You  was  on  the  corner  with  me.”  I  say, 
“Yes.”  He  says,  “I  see  you  knew  the  boys  you  drank 
with,  but  they  don’t  know  me.”  I  said,  “I  guess  you 
are  right.” 

I  said,  “You  don’t  worry  about  me  saying  nothing  to 
nobody  about  it,  but  just  the  same,  if  I  have  to  testify 
about  it,  I  am  going  to  tell  about  it.” 

I  said,  “If  they  ask  me  who  was  on  the  corner  with 
me  I  am  going  to  tell  them  it  was  Proctor  and  me.” 

And  he  said,  “You  are  going  to  jail  if  I  go.”  I  say, 
“All  right,  we  go,  but  I  ain’t  going  to  tell  no  lies,  if 
they  ask  me  about  it.”  (J.A.  376). 

•  •••••• 

[On  Tuesday,  January  2, 1951]  I  asked  Proctor  where 
did  he  put  the  pocketbook,  and  what  was  in  the  pocket- 
book.  He  asked  me  why  I  wanted  to  know  that.  I  said, 
“You  say  you  are  going  to  take  me  to  jail.  I  should 
know  something.” 

He  said,  “You  intend  to  tell  it?”  I  said,  “No,  I  ain’t 
going  to  tell  it.  I  just  want  to  know  it  in  case  something 
does  happen.” 

He  described  to  me  where  he  put  it,  at  Ninth  and  M 
Streets. 

I  told  him,  I  says,  “There  are  four  corners  on  Ninth 
and  M.”  He  says,  “I  put  it  right  straight  across  from 
M  Street,  from  the  corner  I  was  on,  which  would  be  on 
the  corner  across  over  in  front  of  the  liquor  store.” 
(J.A.  377-8). 

•  •••••• 

I  stated  to  him,  “Man,  you  ain’t  robbed  nobody.” 
He  went  on  and  told  me  what  was  in  it,  and  I  knowed 
the  picture  of  this  man  that  I  knew  he  had  in  his  pocket- 
book.”  (J.A.  378). 
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At  the  close  of  all  the  evidence  the  court  instructed  the 
jury  as  follows : 

*  •  *  All  matters  relating  to  the  weight  of  the  evi¬ 
dence  and  to  the  facts  are  entirely  within  your  domain, 
and  you  must  decide  all  of  the  issues  of  fact  in  accord¬ 
ance  with  your  own  best  judgment,  solely  on  the  evi¬ 
dence  in  this  case.  You  are  not  to  concern  yourselves 
with  evidence  ruled  out  by  the  Court;  nor  are  you  to 
consider  colloquies  between  opposing  counsel  or  be¬ 
tween  Court  and  counsel,  as  they  are  not  evidence. 
Neither  are  the  opening  statements  or  closing  argu¬ 
ments  of  counsel  evidence,  whether  counsel  be  for  the 
Government  or  for  the  defense  (J.A.  472-3). 

The  jury  returned  a  verdict  of  guilty  on  the  murder  and 
robbery  charges  as  to  both  defendants.  After  that  verdict 
a  motion  for  new  trial  was  made  on  behalf  of  each  defendant. 

In  view  of  several  incidents  at  trial,  e.g.  Proctor’s  state¬ 
ment  that  he  did  not  want  Mr.  Yaselli  to  represent  him 
(J.A.  252-4),  the  court  appointed  Roger  Robb,  Esq.,  as  co¬ 
counsel  to  represent  Proctor  on  the  motion  for  new  trial. 

The  failure  of  Proctor’s  testimony  to  conform  to  his  coun¬ 
sel’s  opening  statement  was  urged  by  each  defendant  as 
the  ground  for  a  new  trial.  For  Proctor  it  was  argued  that 
his  testimony  was  the  result  of  intervention  by  Allen  and 
a  belief  that  Allen  would  free  Proctor,  taking  the  blame 
himself  (J.A.  500  et  seq.).  Allen  argued  that  the  variance 
was  prejudicial  in  that  the  statement  of  counsel,  but  not 
Proctor’s  testimony,  connected  him  with  the  crime  (J.A. 

492-3). 31 

At  the  hearing  on  the  motion  for  a  new  trial  Proctor 
testified  as  follows:  Prior  to  trial  he  had  told  Mr.  Yaselli 
his  story  of  Schomber’s  robbery.  That  story  was  reduced  i 
to  writing  and  a  copy  given  to  Proctor,  who  told  Mr.  Yaselli 
that  was  what  he  “was  going  to  testify  to”  (J.A.  504). 

31  Allen  also  complained  of  Mr.  Yaselli’s  cross-examination  of 
Government  witnesses.  None  of  the  incidents  mentioned  occurred 
after  counsel  registered  a  protest  with  the  court.  Presumably  al? 
the  events  now  complained  of  to  this  Court  could  have  been  avoided 
had  counsel  complained  to  the  trial  court  earlier.  Most  of  the 
questions  evoked  negative  responses  and  the  others  elicited  nothing 
which  would  not  have  been  before  the  jury  anyway. 
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However,  during  the  trial  Allen  approached  Proctor  and 
told  him  “to  get  on  the  stand”  and  say  that  he  didn’t  “know 
anything  about  the  case  at  all.”  Allen  said  that  he  would 
“take  the  blame  on  himself.”  (J.A.  508,  et  seq.)  Proctor 
was  cautioned  by  Allen  to  tell  the  court  he  didn’t  want  Mr. 
Yaselli  to  represent  him,  and  to  say  nothing  to  Mr.  Yaselli 
about  their  conversation.  (J.A.  509).  Proctor  admitted 
that  his  statement  to  the  police  was  “just  about  the  truth” 
and  that  his  trial  testimony  that  it  had  been  beaten  from  him 
was  false.  (J.A.  510). 

Mr.  Yaselli  testified  as  follows:  Prior  to  trial  he  had 
consulted  with  Proctor,  obtaining  a  story  which  he  reduced 
to  writing.  A  copy  was  given  to  Proctor  (J.A.  513).  On 
Tuesday  of  the  trial  Proctor  told  him  that  he  had  no  cor¬ 
rections  or  additions  to  make  to  the  statement.  Mr.  Yaselli ’s 
opening  statement  to  the  jury  was  based  on  that  story  given 
him  by  Proctor  (J.A.  513).  There  was  no  indication  that 
Proctor’s  testimony  would  be  anything  other  than  what  was 
contained  in  the  statement  until  Mr.  Yaselli  received  “sur¬ 
prise”  answers  from  Proctor  on  the  stand  (J.A.  513-4). 
It  was  not  until  after  trial  that  Proctor  explained  that  he 
had  testified  as  he  did  because  of  Allen’s  intervention 
(J.A.  516). 

Allen  was  sworn  and  denied  that  he  had  talked  with 
Proctor  about  what  Proctor 1 1  was  going  to  say.  ’  ’  ( J.  A.  518) . 

The  court  took  Allen’s  and  Proctor’s  motions  under  ad¬ 
visement  and  on  June  5, 1951,  granted  Proctor’s  motion  for 
a  new  trial  and  denied  Allen’s.  The  court  found  ( J.A.  529) : 

•  •  *  from  a  consideration  of  the  record  as  a  whole 
and  observation  of  the  two  defendants,  that  the  de¬ 
fendant  Proctor’s  peculiar  actions  in  the  course  of  the 
trial,  in  repudiating  the  story  he  had  previously  told 
his  attorney  (which  he  confirmed  to  his  attorney  during 
the  trial,  the  day  before  he  testified,  and  which  agreed 
with  his  confession  to  the  police,  now  admitted  by  him 
to  have  been  freely  given)  and  in  refusing  to  rebut  the 
testimony  of  the  defendant  Allen  against  him,  were 
caused  by  his  being  imposed  upon  by  the  stronger  per¬ 
sonality  and  higher  intelligence  of  his  codefendant 
Allen.  I  am  satisfied  that  the  defendant  Proctor’s 
abrupt  change  in  his  defense,  without  even  imparting 
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his  intention  to  his  counsel,  was  not  born  in  his  mind, 
but  resulted  from  undue  influence  exerted  upon  him  by 
Allen  when  he  was  under  the  extraordinary  strain  of 
facing  a  possible  death  sentence,  and  that  Proctor, 
grasping  at  a  straw,  followed  Allen’s  instructions  in 
the  belief  that  they  were  the  advice  of  an  experienced 
member  of  this  bar  given  for  his,  Proctor’s,  benefit. 

Had  Proctor  adhered  to  his  original  position  that 
he  was  too  intoxicated  to  harbor  the  specific  intent  to 
rob,  his  defense,  which  would  have  been  entirely  con¬ 
sistent  with  his  confession  to  the  police,  might  have 
been  found  worthy  of  belief  by  the  jury,  in  which  event 
he  would  have  been  found  guilty  of  only  second  degree 
murder.  In  contrast,  his  denial  on  the  stand  of  any 
knowledge  of  the  crime,  in  direct  contradiction  of  his 
confession,  squarely  presented  to  the  jury  the  issue  of 
credibility  as  between  Proctor  and  the  police.  I  cannot 
with  clear  conscience  say  that,  had  Proctor  not  been 
imposed  on  in  the  manner  stated,  it  is  certain  that  the 
verdict  would  have  been  first  degree  murder. 

If  Proctor  had  shifted  his  position  at  the  trial  of  his 
own  volition,  his  present  capitulation  would  be  given 
no  consideration  as  the  basis  for  a  new  trial.  However, 
the  entire  atmosphere  of  this  case,  as  now  gleaned  in 
retrospect,  lends  credence  to  Proctor’s  statements  that 
he  was  acting  in  obedience  to  the  suggestions  of  others, 
persons  who  had  an  obvious  interest  in  seeing  that 
Proctor  took  the  position  he  did  on  the  stand,  thus  im¬ 
munizing  Allen  against  damaging  testimony  by  Proctor, 
which  not  only  would  have  put  Allen  on  the  scene  of 
the  crime,  but  also  would  have  made  Allen  a  participant 
in  the  brutal  robbery  and  murder. 

No  question  has  been  raised  as  to  the  competence  of 
the  defendant  Proctor.  The  motion  for  new  trial  is 
not  premised  on  his  incompetence,  but  is  based  on  the 
contention  that  his  codefendant’s  interference  with  his 
defense  prevented  him  from  getting  the  true  picture  of 
the  crime  before  the  jury. 

The  record  indicates  that  Proctor,  a  young  man  of 
low  intelligence  and  little  education,  unfamiliar  with 
the  intricacies  of  trial  procedure,  and  yielding  to  pres¬ 
sure  because  of  his  precarious  position,  may  have  been 
a  mere  pawn  in  a  plan  to  better  Allen’s  position  even 
though  it  might  worsen  Proctor’s.  No  case  has  been 
brought  to  my  attention  dealing  with  an  analogous 
situation,  but  I  believe,  under  the  facts  as  they  have 
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now  become  apparent,  that  Proctor  was  deprived  of 
the  fair  trial  which  is  his  constitutional  guarantee,  and 
that  a  new  trial  must  therefore  be  granted  him  “in  the 
interest  of  justice/  ’  as  permitted  by  Rule  33  of  the 
Federal  Rules  of  Criminal  Procedure. 

I  am  conscious  that  the  action  here  taken  could  be 
misinterpreted  as  sanctioning  the  granting  of  a  motion 
for  a  new  trial  on  the  basis  of  the  deliberate  perjury 
of  a  defendant,  who,  failing  to  convince  the  jury  by  a 
false  story,  is  permitted  to  overturn  an  unfavorable 
verdict  on  the  ground  that  the  true  facts  would  not  have 
warranted  his  conviction  of  the  offense  charged,  but 
would  have  resulted  in  his  conviction  of  a  lesser  offense. 
It  is  for  this  reason  that  I  must  make  it  clear  that  the 
determination  that  a  new  trial  should  be  granted  to 
the  defendant  Proctor  is  based  upon  the  unusual  facts 
peculiar  to  this  case. 

Upon  consideration  of  the  motion  for  a  new  trial 
filed  on  behalf  of  the  defendant  Allen,  and  argument  of 
counsel  thereon,  I  have  concluded  that  the  motion  should 
be  denied.  Most  of  the  points  raised  by  the  motion 
have  already  been  dealt  with  at  length  during  the 
course  of  the  trial.  The  further  points  that  the  defend¬ 
ant  Allen  was  prejudiced  by  the  manner  in  which  the 
defense  of  his  codefendant  Proctor  was  handled  and 
particularly  by  the  conflict  of  Proctor’s  testimony  with 
the  statements  and  part  of  the  argument  of  his  counsel, 
I  find  without  merit. 

Insofar  as  Proctor’s  shifting  of  position  relates  to 
the  defendant  Allen’s  conviction,  it  forms  no  basis  for 
granting  Allen  a  new  trial.  I  am  satisfied  that  it  was 
Allen’s  own  action  which  brought  about  Proctor’s 
testimony  in  conflict  with  his  counsel’s  statements  and 
part  of  his  argument.  However,  even  if  it  should  be 
believed  that  Proctor’s  change  in  his  defense  was  not 
brought  about  by  Allen’s  influence,  the  contradictory 
testimony  in  no  way  prejudiced  Allen,  for  if  the  jury 
believed  Proctor,  Allen  was  helped,  or,  if  they  disbe¬ 
lieved  Proctor,  Allen’s  position  was  made  no  worse, 
Proctor’s  confession  already  being  in  evidence;  and 
as  to  the  statements  and  argument  of  Proctor’s  counsel, 
the  jury  were  plainly  instructed  that  statements  and 
argument  of  counsel  are  not  evidence,  and  that  their 
verdict  must  be  based  solely  on  the  evidence  adduced 
on  the  witness  stand. 


The  motion  for  new  trial,  like  the  motion  for  severance 
was  addressed  to  the  discretion  of  the  trial  judge.  In  order 
to  prevail,  Allen  must  show  that  the  trial  court’s  action, 
denying  his  motion  for  a  new  trial — although  granting 
Proctor ’s,  was,  * 1  a  plain  abuse  of  discretion.  ” 32  We  submit 
that  he  has  not  sustained  his  burden. 

It  is  important  to  note  that  Mr.  Yaselli’s  opening  state¬ 
ment,  of  itself,  affords  no  legal  basis  for  reversal  of  the  trial 
court’s  action.  Had  Proctor  taken  the  stand  and  related 
the  facts  as  he  had  given  them  to  the  police  and  to  Mr. 
Yaselli,  and  as  he  did  on  the  motion  for  a  new  trial,  the 
case  would  then  be  similar  to  Wheeler  v.  United  States ,  82 
U.S.  App.  D.C.  363, 165  F.  2d  225,  cert,  denied  333  U.S.  829, 
where  this  court  affirmed  the  convictions  of  two  men,  also 
charged  with  felony-murder,  one  of  whom  (Wheeler)  relied 
on  a  defense  of  alibi,  and  the  other  (Patton)  who  testified 
they  were  both  at  the  scene  of  the  crime — but  claimed  that 
he  withdrew  from  the  enterprise  before  his  codefendant 
killed  their  victim. 

In  fact  it  is  the  failure  of  Proctor’s  testimony  to  conform 
to  Mr.  Yaselli’s  statement  that  Allen  complains  of.  But  that 
departure  of  Proctor’s  testimony  from  his  counsel’s  state¬ 
ment  was  the  result  of  Allen’s  own  influence.33  Had  Allen 
not  been  successful  in  blocking  it,  Proctor’s  testimony  would 
have  been  fatal  to  Allen.  As  it  was  the  jury  found  beyond 
a  reasonable  doubt  that  Allen  was  guilty,  despite  Proctor’s 
shield  for  Allen  and  Allen’s  denials  of  guilt.  The  Govern¬ 
ment’s  case  would  have  been  strengthened  and  Allen’s 
weakened  had  Proctor  not  succumbed  to  Allen’s  influence. 
Accordingly,  we  submit  that  Allen’s  case  was  bettered — 
not  prejudiced  by  Proctor’s  defection. 

With  respect  to  Mr.  Yaselli’s  closing  argument  to  the 
jury,  which  we  submit  was  based  on  reasonable  inferences 
from  all  the  evidence  before  the  jury,  we  point  out  that  the 
argument  was  made  without  any  objection  by  Allen  or 
without  a  request  for  an  immediate  instruction  to  the  jury 

32  U.  S.  v.  Socony-Vacuum  Oil  Co.,  310  U.S.  150,  247. 

33  See  the  finding  of  the  trial  court  on  this  question  of  fact 
(JA.  529). 
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with  regard  to  it.  Corrective  action  was  available  for  the 
asking  if  counsel  thought  it  necessary;  none  was  sought. 
Cf.  Lorenz  v.  United  States ,  24  App.  D.C.  337,  cert,  denied, 
196  U.S.  640.  In  any  event,  the  courts  closing  words  to  the 
jury  before  they  retired  to  consider  their  verdict  was  an 
admonition  that  they  were  to  decide  the  case  solely  on  the 
basis  of  the  evidence  and  that  neither  the  opening  nor 
closing  statements  of  counsel  were  evidence.  In  several  re¬ 
spects  this  case  is  similar  to  Hall  v.  United  States ,  84  U.S. 
App.  D.C.  209,  171  F.  2d  347.  There,  in  another  capital 
case,  this  Court  held  that  a  remark  of  the  prosecutor  was 
improper.  In  refusing  to  reverse  the  conviction  the  Court 
said: 

•  •  •  The  judge  promptly  sustained  objection  to  the 
remark,  struck  it,  and  informed  the  jury  that  the  only 
question  was  as  to  the  conviction.  Later,  in  his  charge 
the  judge  explained  to  the  jury  the  limited  consider¬ 
ation  they  should  give  to  the  prior  conviction.  Nothing 
suggests  that  the  jury  did  not  understand  and  respect 
the  action  and  instructions  of  the  court.  We  think, 
unless  the  contrary  appears,  or  the  circumstances  are 
very  unusual,  that  jurors  should  be  presumed  to  have 
understood  and  followed  the  court’ s  instructions. 
Landay  v.  United  States,  6  Cir.,  1939, 108  F.  2d  698, 707, 
certiorari  denied,  309  U.S.  681,  60  S.  Ct.  721,  84  L.  Ed. 
1024;  Parmagini  v.  United  States,  9  Cir.,  1930,  42  F. 
2d  721.  We  also  think  that  they  must  be  credited  with 
enough  common  sense  and  discrimination  to  enable  them 
to  evaluate  properly  conduct  and  remarks  of  counsel 
even  when  they  offend  ordinary  standards  of  propriety. 
United  States  v.  Goodman,  7  Cir.,  1940, 110  F.  2d  390 ; 
Nye  &  Nissen  v.  United  States,  9  Cir.,  1948,  168  F.  2d 
846.  Moreover  the  question  before  us  was  considered 
by  the  trial  judge  wpon  a  motion  for  a  new  trial.  Much 
reliance  should  be  placed  upon  his  judgment  of  the 
matter.  As  stated  in  the  Goodman  case,  supra,  110  F. 
2d  at  page  394 : 

“It  is  peculiarly  within  the  knowledge  of  the  trial 
judge  whether  remarks  of  counsel  during  the  trial  tend 
to  prejudice  the  cause  of  a  party.  The  courtroom  at¬ 
mosphere,  prior  remarks  which  have  provoked  the 
questioned  statements,  and  other  factors  which  cannot 
be  appraised  by  a  reviewing  court  may  render  remarks 
of  counsel  innocuous,  although  they  may  appear  vici- 
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ously  prejudicial  when  removed  from  their  setting.’ * 
(Emphasis  added.) 

« 

We  submit  that  here,  too,  the  jury  should  be  presumed  to 
have  followed  the  court’s  instructions,  and  that  much  re¬ 
liance  should  be  placed  on  the  trial  court’s  judgment  of  the 
matter.34  The  trial  judge’s  determination  that  Allen  was 
not  entitled  to  a  new  trial  was  reached  only  after  a  full 
hearing  and  a  careful  weighing  of  the  evidence  and  argu¬ 
ments  thereon  in  the  light  of  the  events  of  trial.  Had  the 
trial  court  believed  that  Allen’s  trial  was  an  unfair  one  he 
would  have  ordered  a  new  trial,  just  as  he  did  for  Proctor. 
Moreover,  Allen’s  claim  of  prejudice  is  to  be  viewed  against 
the  overwhelming  evidence  that  compelled  a  verdict  of 
guilt.35  When  all  that  is  done,  we  submit  that  Allen  has 
failed  to  sustain  his  claim  that  the  trial  court’s  denial  of 
his  motion  for  a  new  trial  was  arbitrary  and  an  abuse  of 
discretion. 

CONCLUSION 

Wherefore,  it  is  respectfully  submitted  that  the  judgment 
of  the  District  Court  should  be  affirmed. 

Charles  M.  Irelan 
United  States  Attorney 

John  C.  Conliff 
Joseph  M.  Howard 
Joseph  F.  Goetten 
Assistant  United  States  Attorneys 


34  Hall  v.  United  States,  84  U.S.  App.  D.C.  209,  171  F.  2d  347; 
Land  v.  United  States,  177  F.  2d  346,  4  Cir.  1949;  Webb  v.  United 
States,  191  F.  2d  512, 10  Cir.  1951. 

85  McFarland  v.  United  States,  80  U.S.  App.  D.C.  196,  150  F.  2d 
553;  cert,  denied  326  U.S.  788,  UaU  v.  United  States,  84  TJ.S.  App. 
D.C.  209, 171  F.  2d  347 ;  cf.  Berger  v.  United  States,  295  U.S.  78. 
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